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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO: CCT217/15 

In the matter between: 

MATJHABENG LOCAL MUNICIPALITY Applicant  

  

And  

  

ESKOM HOLDINGS LIMITED First Respondent  

MEMBER OF THE EXECUTIVE COUNCIL LOCAL 

GOVERNMENT, FREE STATE PROVINCE 

Second Respondent  

NATIONAL ENERGY REGULATOR OF SOUTH 
AFRICA 

Third Respondent  

MINISTER OF MINERALS AND ENERGY Fourth Respondent  

MINISTER OF PROVINCIAL AND LOCAL 
GOVERNMENT 

Fifth Respondent  

 

 

 

APPLICANT’S WRITTEN SUBMISSIONS ON THE QUESTION OF 
WHETHER MUNICIPAL MANAGERS WHO FAIL TO GIVE EFFECT TO 

COURT ORDERS CAN BE FOUND GUILTY OF CONTEMPT IN THE 
ABSENCE OF THEIR JOINDER TO THE PROCEEDINGS 

 

 

1. The question put by the Honourable Court in its directions 

dated the 3
rd

 of December 2015, is a central complaint voiced 

by the applicant in its application for leave to appeal.
1
  It is the 

applicant’s submission that to hold Municipal Managers in 
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contempt of Court in proceedings in which they have not been 

joined (neither at the stage specific obligations were imposed 

on their person nor thereafter) runs contrary to constitutional 

precepts and the rule of law.  

2. This practice (though seemingly innocuous) has the real 

consequence of denying such an accused the right to an 

audience. Consequently an accused is denied the right to 

properly adduce and challenge evidence and to legal 

representation, which are fundamental entitlements an 

accused enjoys under section 35(3) of the Constitution. This 

process unfairly limits the rights of an accused in a manner 

that cannot be justified under section 36 of the Constitution, in 

proceedings that can lead to his incarceration. 

3. A proper appreciation of the prejudice resultant from this 

practice requires an analysis of the role of a Municipal 

Manager, the constitutional protections afforded an accused 

                                                                                                                    
1
  Examples of where the applicant raises this complaint are at paragraph 5, paragraph 18 and 

paragraph 55 of the affidavit deposed to by Mothusi Frank Lepheana (“the Municipal 

Manager”) in support of the Municipality’s application for leave to appeal to the Constitutional 

Court. 
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person, the nature of contempt proceedings, the test for 

joinder in our law and importantly at what stage such joinder 

must be undertaken. 

4. In the matter of Fakie
2
 Justice Cameron writes: 

  “Section 12 of the Bill of Rights grants those who are 

not accused of any offence the right to freedom and 

security of the person, which includes the right not 

only ‘not to be detained without trial’, but ‘not to be 

deprived of freedom arbitrarily or without just cause’.” 

5. Section 12 affords both substantive and procedural protection 

and an application to commit one for contempt must avoid 

infringing it. The FAKIE judgment continues to state: 

  “And, in interpreting the ambit of the right’s procedural 

aspect, it seems to me entirely appropriate to regard 

the position of a respondent in punitive committal 

                                        
2
  Fakie NO v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA) page 339, paragraph 24  
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proceedings as closely analogous to that of an 

accused person; and therefore, in determining 

whether the relief can be granted without violating 

section 12, to afford the respondent such substantially 

similar protections as are appropriate to motion 

proceedings.”
3
 

6. The Supreme Court of Appeal in Fakie battles with the notion 

of how far to extend the protections under section 35 of the 

Constitution which are expressly designed for a criminal 

accused, in a civil process for contempt committal.
4
  The Court 

nonetheless holds:
5
 

 “And indeed, these questions are not before us now, 

and it is not necessary to decide them: I make only 

the point that they may be better answered not 

through a ‘rights-by-category’ analysis, in which the 

                                        
3
   Fakie judgment, paragraph 25  

4
  Fakie judgment, paragraph 26 

5
  Fakie judgment, paragraph 28 
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protections afforded depend on whether the 

respondent is an ‘accused person’ under section 35; 

but by considering the rights in that provision a 

‘relevant background source’ that furnishes values 

instructive in interpreting the full range of 

constitutional protections to which the alleged ‘civil 

contemnor’ sought to be imprisoned as a punishment 

for disobeying a court order is entitled.” 

7. In Fakie the majority then finds that in applying section 35 as 

a “relevant background source” there was a requirement that 

proof of contempt should be conclusive and not nominally 

determined on a preponderant of probabilities.  We submit 

that this rationale must be extended to require the joinder of 

an accused person to proceedings which threaten his very 

liberty, so as to allow him the opportunity to mount a personal 

defence and/or to challenge the imposition of further duties on 

his office such as reporting obligations to the Court. 

8. We are in agreement with the Supreme Court of Appeal in 
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Fakie that it would be an oddity to contend that all such 

protections contained in section 35 of the Constitution attract 

to civil contempt proceedings.  We however submit that those 

protections as provided in section 35(3) constitute minimum 

protections that must still find application in civil contempt 

proceedings even where such an accused ordinarily is 

charged by statute (in the broad sense) with the responsibility 

to execute the function now sought to be imposed specifically 

by the court order. We reason as follows, section 35(3) 

provides that: 

  “Every accused person has a right to a fair trial, which 

includes the right – 

(a) … 

(b) to have adequate time and facilities to 

prepare a defence; 

(c) to have a public trial before an ordinary 

court; 

(d) … 
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(e) to be present when being tried; 

(f) to choose, and to be represented by, a legal 

practitioner and to be informed of this right 

promptly; 

(g) to have a legal practitioner assigned to the 

accused person by the state and at the 

state’s expense, if substantial injustice would 

otherwise result, and to be informed of this 

right promptly; 

(h) to be presumed innocent, to remain silent, 

and not to testify during the proceedings; 

(i) to adduce and challenge evidence;” 

9. What is evident is that the above rights can only be invoked by 

an accused that has been made a party to the proceedings. 

Indeed our common law requires personal service on such an 

accused.
6
 A necessary extension to personal service we 

submit is the joinder of such party, failing which such party has 

                                        
6
  Seaward v Patterson, 1897 (1) Ch D.545 at pp.550, 554 – 5; The Corinbatore (McCarthy 

Respondent) (1897) 18  N.L.R 179 
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no entitlement to partake in the process, save he/she 

intervenes. There is no obligation in law for an accused to 

intervene in proceedings where he was required to be joined. 

10. In the case of Amalgamated Engineering
7
 the then Appellate 

Division stated: 

“The Court will not, for instance issue a decree which will be 

brutum fulmen because some person who will have to co-

operate in carrying it into effect will not be bound by it” 

11. The Appellate Division in the case of TODT
8
, quoted with 

approval the reasoning of the Transvaal Provincial Division in 

Shliom v. Wallach’s Printing
9
  as follows: 

“In Shliom case, following (apparently) Voet Commentarius ad 

Pandectas 2. 4. 14 and 66, the Court held (at 656) that a 

judgment given against a person who has not been duly cited 

                                        
7
  Amalgamated Engineering Union v. Minister of Labour 1949 (3) SA 637 (A) at pp. 660 

8
 Todt v Ipser 1993 (3) SA 577 (A) at pp 588 - 89 

9
 Shliom v Wallach’s Printing and Publishing Co Ltd 1925 TPD 650 at pp.657 
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before the court is of no effect whatsoever. It is a nullity and 

can be disregarded... 

And the mere fact that one of the succeeding events was an 

order of court should make as little difference as it did in the 

Sliom’s case” 

12. It is entirely perplexing why court orders are issued requiring 

the active performance of public officials not joined (at the risk 

of committal if they default), without first having made such 

official aware by joining them to the proceedings. In casu the 

Municipal Manager should have been joined before 31 July 

2014.  

13. Even if in the circumstances it is argued that a rule nisi (being 

common practice) was suited to call upon the Municipal 

Manager to voice any concerns he had with the proposed 

monitoring mechanism, what is evident is that issuing out a 

rule nisi at the stage where liability for contempt is being 

considered comes too late in the day. 
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14.  Bluntly stated the mechanism put in place between the 

parties on 31 July 2014, was not res judicata between Eskom 

and the Municipal Manager personally. The case authority is 

clear, the Court a quo was obliged to enquire if the proposed 

mechanism had been put to the Municipal Manager, and that 

the latter had acquiesced expressly or waived his rights to 

oppose such an order being made.
10

 

15. In terms of section 155(2) of the Constitution, the executive 

and legislative authority of a municipality is vested in its 

Municipal Council. A Municipal Manager though a senior 

ranking officer remains but an employee of a municipality.  

16. In terms of section 2 of the Municipal Systems Act 32 of 2000, 

it is stated that a municipality as an organ of State within the 

local sphere of Government consists of political structures, the 

administration of the Municipality and the community of the 

Municipality.  This section states that a municipality has a 

separate legal personality, thus is distinct from its Municipal 

                                        
10

 Amalgamated Engineering pp. 659 - 60 
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Manager. 

17. Section 54A of the Systems Act obliges the Municipality to 

appoint a municipal manager or an acting municipal manager 

under certain circumstances for a prescribed period.  Section 

55 of the Systems Act describes this individual as the head of 

administration of the Municipality who is subject to the policy 

directions of the Municipal Council. A Municipal Manager 

cannot proceed with litigating on behalf of a Municipality 

without appropriate permissions from Council and indeed 

might well be required to desist from doing so for wholly 

political reasons unrelated to factual circumstances. The point 

is it cannot be assumed that a Municipality’s legal 

representatives also fill the role as legal representatives of a 

Municipal Manager in instances where he has personal 

interests to be protected, or even that it is desirous that this be 

the case. 

18. On 31 July 2014, Eskom and the Municipality amended in 

court the settlement agreement that governed the manner by 
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which the Municipality would discharge its debt to Eskom. The 

amendment however went further to impose specific duties on 

the Municipal Manager to report to Court whenever the 

Municipality defaults. The Municipal Manager in his affidavit 

disavows ever granting permission to be saddled with these 

extra responsibilities.
11

 This denial has not been meaningfully 

challenged.  

19. Even if the 31 July 2014 order is to viewed as a structured 

interdict which allowed for a mechanism for Court’s continued 

supervision, such order was not effective “personally” against 

the Municipal Manager without his joinder to the proceedings. 

20.  Eskom on 18 September 2014 without having afforded any 

notice to Mr Frank Lepheana (the Municipal Manager) 

obtained a rule nisi calling on the Municipal Manager to give 

reasons why he should not be held in contempt of Court for 

failing to comply with the order of 31 July 2014.   

                                        
11

 Paragraph 18 of affidavit in support of application for leave to appeal.  
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21. It hardly requires mention that in participating in the process 

that culminated in the Municipal Manager being found to be in 

contempt of court, all the parties were aware that the latter 

prior to being saddled with specific reporting obligations had 

to be given notice and joined to the proceedings, for such 

order to be effective against him. In fact the Municipal 

Manager asserts that at the stage the 31 July 2014 order was 

issued, he had barely been in the job for 3 weeks.
12

 

22. The lack of the joinder of Mr Frank Lepheana has led to 

abnormalities in the process.  As is evident in the affidavit filed 

in support for leave to appeal at no stage did Mr Lepheana 

enjoy legal representation in these proceedings.  Mr 

Lepheana makes the point that though he was subjected to 

extensive cross-examination by legal representatives acting at 

the behest of Eskom and by the presiding Judge he was not 

given the similar opportunity to challenge via the means of 

cross-examination the evidence put forward by Eskom.
13

  That 

                                        
12

 Paragraph 15 of affidavit in support of application for leave to appeal 

13
 Paragraph 44 of the  affidavit in support of application for leave to appeal.  
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is so inter alia because he enjoyed no legal representation in 

these proceedings.  That this has had the effect of violating 

his rights to a fair trial under section 35(3) of the Constitution 

hardly requires mention.   

23. It has authoritatively been stated that as a rule of law any 

person is a necessary party and should be joined to 

proceedings if they have a direct and substantial interest in 

any order the Court might make, or if such order cannot be 

sustained or carried into effect without prejudicing that party, 

unless the Court is satisfied that such a party has waived the 

right to be joined.
14

  This principle even finds expression in 

section 21(2) of the Superior Court Act 10 of 2013 which 

reads: 

  “A Division also has jurisdiction over any person 

residing or being outside its area of jurisdiction who is 

joined as a party to any cause in relation to which 

                                        
14

  Henri Viljoen (Pty) Ltd v Awerbuch Bros 1953 (2) SA 151 (O) at 168-170;  Amalgamated 

Engineering Union v Minister of Labour 1949 (3) SA 637 (A) at 659;  Wholesale Provision 

Supplies CC v Exim International CC 1995 (1) SA 150 (T) at 157H-158I 
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such court has jurisdiction or who in terms of a third 

party notice becomes a party to such a cause, if the 

said person resides or is within the area of jurisdiction 

of any other Division.” 

24. In Pheko II
15

 this Honourable Court dealing with civil contempt 

proceedings on 28
th
 August 2014 (as reflected in paragraph 

15 of that judgment) in fact issued an interim order calling 

upon the Mayor and Municipal Manager in that matter to show 

cause why they should not be joined and indicate if there were 

any other responsible office bearers who also should be 

joined.  

25. Importantly this rule nisi was issued prior to the supervisory 

mechanism requiring the participation of such actors being 

imposed. It is submitted that this action by the Honourable 

Court implicitly recognised that it is simply insufficient for a 

Court to merely have regard to statute and impose specific 

obligations on persons in public office without affording such 

                                        
15

  Pheko and Others v Ekurhuleni Metropolitan Municipality (No. 2) (2015) ZACC 10 
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persons an audience to challenge or speak to whether they 

are able to discharge such further duties. We submit it is also 

in keeping with the deference judicial officers must accord to 

the executive branch, that courts enquire from Municipal 

Managers if they have the resources to take on such further 

duties prior to making a determination. 

26.  In Pheko II the Constitutional Court ultimately despite having 

found the Municipality not to be in contempt of Court, joined 

the Municipal Manager and the Executive Mayor as a means 

of ensuring these high ranking officers it required to carry out 

a monitoring role had peculiar knowledge of their new 

obligations, and an audience to challenge such imposition if 

they were so moved.  

27. In the judgment of this Constitutional Court in S v 

Mamabolo
16

 this Court had cause to consider the 

constitutionality of the utilisation of a summary procedure in 

holding a public official to be in contempt of Court.  We submit 

                                        
16

  S v Mamabolo (E.TV and Others Intervening) 2001 (3) SA 409  
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that a failure to join a public official to proceedings prior to 

determining such person to be in contempt raises similar 

constitutional questions.  In Mamabolo
17

 this Court held that 

the primary question in determining the constitutionality of 

such procedure is whether the procedure infringes one or 

more of the elements of the composite set of provisions that 

make up the fair trial protections afforded to an accused 

person as under section 35(3) of the Constitution.  This Court 

went on to find that an interrogation of the circumstances of 

that case showed that the summary process utilised was in 

conflict with paragraphs (a), (b), (c), (h) and (j) of section 

35(3).  It is our submission that the present facts in applying 

the Mamabolo ratio contravene specifically paragraphs (b), 

(e) and importantly paragraph (f) of section 35(3). 

28. We readily concede the need for our Courts to stamp out the 

scourge of non-compliance with its court orders by public 

officials.  In light of such prevailing circumstances the 

argument proffered by the applicant concerning the failure to 

                                        
17

  Ibid page 435 at paragraph 53 
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join the Municipal Manager might appear to be artificial and 

technical.  We however submit that it cannot but be evident to 

this Court that a party that is not joined formally to 

proceedings before a Court of law cannot properly vindicate 

its rights to receive proper audience before the Court. It hardly 

assists in preserving the dignity of the courts for further duties 

to be imposed without granting the affected public official an 

audience as this increases the likelihood that such ordered 

may not be complied with. 

29. These submissions are not made in vacuo.  A consideration of 

the affidavit filed by the Municipal Manager in the leave to 

appeal application is replete with evidence of the 

consequences of the failure to join him. He not only did not 

fully appreciate what was expected of him personally, he did 

not have a legal team present to object when he was with 

respect arbitrarily told to enter the witness box and be 

subjected to cross examination. Indeed his affidavit states that 

with the limited knowledge of what was required of him, he 
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had banked on negotiations under the auspices of COGTA,
18

 

to lead to a solution to deal with the Municipality’s Eskom 

debt. He had personally attended such negotiations and was 

happy with the progress therein. 

30. Viewed in that guise the question of the necessity to properly 

join Municipal Managers to proceedings before Court orders 

are issued that affects them cannot be viewed as a “technical” 

point. It ensures that in accordance with the Rule of law and 

the Constitution that the rights of accused persons as 

stipulated in section 35(3) are properly recognised and 

protected. It enables a Court to also obtain insight as to 

whether such orders are appropriate or would impose an 

undue burden on such functionary. 

31. Insofar as a lacuna currently exists in the common law in this 

regard, we submit that a case has been made for its 

development. 

                                        
18

  Department of Cooperative Governance and Traditional Affairs 
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32. Our respectful submission is that a failure to join the Municipal 

Manager as a party to the proceedings prior to holding him in 

contempt of court and summarily sentencing him to 

suspended imprisonment was fatal to the order granted by the 

Court a quo. Leave to appeal should accordingly be granted 

on this basis and as a result of this fatal irregularity. The 

appeal should be upheld with costs, with the order of the 

Court a quo set aside by the Honourable Court. 

     

       W.R. MOKHARI SC 

                                                                       A   AYAYEE 

Applicant’s Counsel 

Sandton Chambers 

7 January 2016 

 

 


