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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CCT CASE NO: 217/2015 

SCA CASE NO: 676/2015 

FB CASE NO: 924/2013 

In the matter between: 

MATJHABENG LOCAL MUNICIPALITY Applicant  

  

And  

  

ESKOM HOLDINGS LIMITED First Respondent  

MEMBER OF THE EXECUTIVE COUNCIL FOR 
LOCAL GOVERNMENT, FREE STATE PROVINCE  

Second Respondent  

NATIONAL ENERGY REGULATOR OF SOUTH 
AFRICA 

Third Respondent  

THE MINISTER OF MINERALS AND ENERGY Fourth Respondent  

THE MINISTER OF PROVINCIAL AND LOCAL 
GOVERNMENT 

Fifth Respondent  

 
 

 

APPLICANT’S WRITTEN SUBMISSIONS ON DEFICIENCIES IN 
PROCEDURES INITIATING CONTEMPT PROCEEDINGS AGAINST MR 

LEPHEANA AND THE RIGHTS OF ALLEGED CONTEMNORS  

 

 

INTRODUCTION 

1. The applicant has been requested per the directions of this 

Honourable Court dated 28
th
 September 2016, to file written 

submissions addressing: 
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1.1 the adequacy of procedures followed in initiating contempt 

proceedings against Mr Lepheana; and 

1.2 what it asserts were the rights of Mr Lepheana breached in 

casu. 

2. These twin questions require a brief exposition of the background 

circumstances that led to the contempt order of 19 February 2015
1
 

sought to be appealed.  Some of these matters were addressed in 

previous submissions
2
 lodged with this Honourable Court by Mr 

Lepheana, detailing the prejudice he has suffered by having been 

found to be in contempt of court in a process he was never formally 

joined to. Mr Lepheana stands by those submissions. 

3. The process by which contempt proceedings were commenced 

against Mr Lepheana, the then Acting Municipal Manager of the 

Municipality is convoluted. Contempt proceedings were astonishingly 

initiated by way of interlocutory proceedings.
3
 This ostensible 

                                           
1
  Judgment of the Honourable Justice Daffue dated 19

th
 February 2015 (“the Contempt Order”), 

Vol 8, pp 648 

2
 Applicant’s Written Submissions on the Question of whether Municipal Managers who fail to 

give effect to Court Orders can be found guilty of Contempt in the absence of their Joiner to 

the Proceedings dated 7 January 2016 

3
 Eskom Interlocutory Application, Volume 1, page 1 
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interlocutory application then morphed into a process, where Mr 

Lepheana (despite no court order referring the matter to oral 

evidence), was summoned to Court, and extensively cross examined 

by the presiding officer.
4
 Opportunity was then afforded for counsel 

acting for Eskom to cross examine Mr Lepheana. This was also done 

without prior notice. Counsel for Eskom cross-examination was 

intermittently aided by the Court. Eskom was not required to lead any 

witnesses, the Court being content to accept large tracts of evidence 

from the bar, and at its conclusion the Court then invited counsel for 

the Municipality to also put questions to Mr Lepheana.  Mr Lepheana 

request to be allowed the opportunity to call other officials of the 

Municipality to expand on matters were simply ignored by the 

presiding officer.
5
  These are the hallmark of the process that led to 

Mr Lepheana being held in contempt, which process it is submitted 

violates all precepts of fairness and what can be held to be just in a 

constitutional democracy. 

RELEVANT BACKGROUND 

4.  In March 2013 and prior to Mr Lepheana’s employment at the 

                                           
4
 Transcript of Court Proceedings 6 November 2014, Vol 7, page 552 ; page 580 - 603 

5
 Ibid 582, para 10 - 20 
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Municipality, the Municipality launched urgent proceedings against 

Eskom to interdict the threatened termination of its electricity supply.  

This resulted in a settlement agreement concluded between the 

parties on 28 March 2013 (“the settlement agreement”). 

5.  The settlement agreement required the Municipality to make 

payment to Eskom of certain arrear amounts and for the parties to 

approach a competent forum for the adjudication of unresolved 

disputes concerning the status of an electricity supply agreement 

entered into by the parties in February 2004, amongst other issues. 

The Municipality was the applicant in such process, which process it 

did not carry forward. 

6. In March 2014, Eskom launched a self-styled “interlocutory 

application” seeking to procure certain documentation from the 

Municipality and for the Municipality to resume payment on its current 

account which had stalled.
6
 Eskom utilised the case number of the 

2013 proceedings launched by the Municipality, and even kept the 

citation of the parties unchanged, despite the fact that it sought final 

relief wholly distinct from that initially claimed by the Municipality and 

it was now the applicant. The ‘interlocutory application’ was in 

                                           
6
  Notice of Motion, interlocutory application, Vol 1, pages 1-5 
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substance a distinct application for final relief and should not have 

been countenanced by the Court a quo in such form.  

7.  In keeping with the format of so termed structural interdicts, 

paragraph 4 of Eskom’s motion was framed to require the Municipal 

Manager to report to the Court a quo any reasons for the Municipality 

not making payment on its current account within thirty days in every 

instance of such further default.  The Municipal Manager at the time 

of the launch of the application was a Mr German Ramathebane.  

8.  Mr Ramathebane resigned from the position of Municipal Manager, 

and Mr Lepheana was appointed in the role of Acting Municipal 

Manager on the 1 July 2014, a few weeks prior to the adjudication of 

the “interlocutory application”. Mr Lepheana inherited a Municipality 

effectively in shambles. On 31 July 2014 and by agreement a consent 

order was entered into between the Municipality and Eskom (“the 31 

July Order”).
7
  

9.  Paragraph 3 of the 31 July order imposed a duty on the parties to 

engage in consultations aimed at resolving disputes concerning 

arrear amounts and to report to the Court a quo on or before 11 

                                           
7
  Copy 31 July 2014 order, Vol 8, page 689 
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September 2014 on such progress.  A further order was issued, 

imposing an obligation on the Municipal Manager, a position now 

occupied by Mr Lepheana on an acting basis, to report to the Court a 

quo within fourteen calendar days of default by the Municipality in 

failing to make payments on its current account.  Mr Lepheana was 

not joined to the proceedings or invited to comment prior to this order 

being granted. The order also did not make it clear what format 

reporting should take, be it in person in open court or by the mere 

filing of a report. 

10. Mr Lepheana explains that at the time he was still fairly new to the job 

and had been appointed in extremely difficult circumstances including 

in the middle of threatening labour unrest.
8
 In Mr Lepheana’s words 

“… I was aware that there was pending litigation between the 

Municipality and Eskom, but was not aware of the full extent and 

nature thereof …”.
9
 

11. The affidavit reference is being made to, is one of two affidavits filed 

by Mr Lepheana giving reasons for his failure to discharge the 

obligations placed upon him by the 31 July Order. It details various 

                                           
8
  Mr Lepheana’s explanatory affidavit, Vol 6, pages 462-464 

9
  Ibid Vol 6, page 463, paragraph 9 
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consultations and engagements alleged to have taken place between 

the Municipality and Eskom’s legal team and indeed points to the 

involvement of COGTA, the Provincial Government, NERSA and 

highly placed executives within ESKOM.  

12. Mr Lepheana states that he believed the pending litigation between 

the Municipality and Eskom were being attended to by the 

Municipality’s attorneys whilst he engaged in higher level discussions 

in trying to find a final solution to the Municipality’s historic debt, which 

was not truly being engaged in the court proceedings.
10

 Due to the 

positive nature of such engagements he formed a view that the court 

proceedings had effectively been abandoned by Eskom.
11

 

HOW CONTEMPT PROCEEDINGS WERE INITIATED AGAINST MR 

LEPHEANA AND RELIEF OBTAINED 

13. The process to find Mr Lepheana in contempt commenced with the 

grant of the 31 July Order.  It was this order that placed specific 

reporting obligations on Mr Lepheana, obtained in self-styled 

                                           
10

  Transcript Vol 7, pages 580-603 

11
 Ibid, page 585, paras 5 – 20;  page 590 para 15;  page 591 - 596 
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interlocutory proceedings.
12

  

14. Mr Lepheana was not a party to the previous process issued by the 

Municipality in 2013. Despite paragraph 4 of the Notice of Motion 

seeking to impose binding obligations on the incumbent in the office 

of Municipal Manager, the Notice of Motion provided no process to 

ensure that such matter was brought specifically to the attention of 

the incumbent in such office, prior to such order being granted or 

thereafter.  

15. It is entirely perplexing why the Court a quo in issuing the 31 July 

Order was of the view that it was appropriate to entertain the grant of 

final relief in an interlocutory application, or adopted the view that it 

could somehow exercise jurisdiction over Mr Lepheana despite his 

non-joinder. 

16. This is more so when one considers that the practice of imposing a 

specific mandamus on particular public officials is aimed at enabling 

the courts to exercise effective powers of coercion by singling out an 

individual in the State machinery to be held accountable in the 

                                           
12

  Vol 1, page 1 
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instance of default.
13

The person ordinarily targeted is the public 

official in charge of the process required to be undertaken. There is 

little benefit to issuing out such a mandamus, without ensuring that 

mechanisms are in place to bring such order to the attention of the 

relevant public official. 

17. It that context and having regard to authorities such as MEC, 

Department of Welfare Eastern Cape
14

 and the Jayiya judgment,
15

 

it was an omission for the Court a quo not to require Eskom to include 

a mechanism to ensure personal notice was given to Mr Lepheana, 

and to postpone granting the relief sought in paragraph 4 prior to his 

joinder, as was done by this Honourable Court in Pheko II.
16

 

18. The prejudice to Mr Lepheana was manifest. By this single action 

Eskom had set in motion a process that could lead to Mr Lepheana’s 

incarceration without affording him any say, or to ensure he was alive 

to the intricacies of the order and what obligations the order placed on 

                                           
13

  See generally MEC, Department of Welfare, Eastern Cape 2006 (4) SA 478-479, 

paragraphs 30-31;  Meadow Glen Home Owners Association and Others v Tshwane City 

Metropolitan Municipality and Another 2015 (2) SA 413 (SCA) at paragraph 22 

14
  Supra  

15
  Jayiya v Member of the Executive Council for Welfare, Eastern Cape and Another 2004 

(2) SA 611 (SCA) 

16
  Pheko v Ekurhuleni Metropolitan Municipality 2015 (5) SA 600 (CC)  
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him. 

19. In the Fakie case,
17

 the Supreme Court of Appeal stated as follows: 

  “The civil contempt procedure is a valuable and important mechanism for 

securing compliance with court orders, and survives constitutional scrutiny 

in the form of a motion court procedures adapted to constitutional 

requirements. 

  The respondent in such proceedings is not an ‘accused person’, but is 

entitled to the analogous protections as are appropriate to motion 

proceedings. 

  In particular, the applicant must prove the requisites of contempt (the order, 

the service or notice, non-compliance and wilfulness and mala fides) 

beyond a reasonable doubt. 

  But once the applicant has proved the above elements, the respondent 

bears an evidential burden in relation to wilfulness and mala fides.  Should 

the respondent fail to advance evidence that establishes a reasonable 

doubt as to whether the non-compliance was wilful and mala fide, contempt 

will have been established beyond a reasonable doubt.” 

20. The above quote by His Lordship Justice Cameron implicitly requires 

                                           
17

  Fakie NO v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA) at 333 
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the alleged contemnor to be a “respondent in such proceedings” and 

states that such respondent must be entitled to the “analogous 

protections” appropriate to motion proceedings.  Ordinarily this would 

include that, a respondent would only file an answering affidavit after 

receipt of and consideration of the applicant’s founding affidavit. 

Accordingly a party seeking a contempt order must at the very least 

issue out a substantive application, in a manner capable of being 

meaningfully replied to, and must join in such substantive application 

the alleged contemnor. 

21. In the case of Amalgamated Engineering,
18

 the Appellate Division 

stated: 

  “The Court will not, for instance, issue a decree which will be a brutum 

fulmen because some person who will have to co-operate in carrying it into 

effect will not be bound by it.” 

22. The Appellate Division in the case of Todt,
19

 also quoted with 

approval the reasoning of the Transvaal Provincial Division in Shliom 

                                           
18

  Amalgamated Engineering Union v Minister of Labour 1949 (3) SA 637 (A) at pp 660 

19
  Todt v Ipser 1993 (3) SA 577 (A) at pp 588-589 
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v Wallach Printing
20

 as follows: 

  “In the Shliom case, the following (apparently) Voet Commentarius ad 

Pandectas 2.4.14 in 606, the Court held (at 656) that a judgment given 

against a person who has not been duly cited before the Court is of no 

effect whatsoever.  It is a nullity and can be disregarded … 

  The mere fact that one of the succeeding events was an order of caution 

make as little difference as it did in the Shliom case.” 

23. These glaring omissions by the Court a quo was exacerbated by its 

continued failure to put Eskom in check in the process that ensued. 

Eskom as the record bears out
21

 approached the Court a quo on an 

ex parte basis contending non-compliance with the 31 July order and 

obtained a rule nisi which called upon Mr Lepheana to give reasons: 

“…[4d] why the Municipal Manager (Mr Lepheana) 

should not be held in contempt of Court for non-compliance 

with the order of 31 July 2014; and 

[5]the applicant, as represented by the Municipal Manager, 

provide such reasons and explain his conduct by way of an 

                                           
20

  Shliom v Wallach Printing and Publishing Company Ltd 1925 TPD 650 at pp 657 

21
  Vol 5, page 456 
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affidavit to be served and filed with the Registrar no later than 

the 6
th
 of October 2014 and to be present in Court on 6 

November 2014.” 

24. In De Lange v Smuts NO22 this Honourable Court expressed itself in 

the following terms:    

“When contemplating the essential purpose of the protection afforded 

through the notion of procedural fairness, my sight is arrested by this fact: at 

heart, fair procedure is designed to prevent arbitrariness in the outcome of 

the decision. The time-honoured principles that no-one shall be the judge in 

his or her own matter and that the other side should be heard, aim toward 

eliminating the proscribed arbitrariness in a way that gives content to the rule 

of law. They reach deep down into the adjudicating process, attempting to 

remove bias and ignorance from it. Everyone is entitled to an impartial judge, 

not because this guarantees a correct decision, but because the human 

arbiter, not being omniscient, should not be presented with a point of view 

that his or her position inherently loathes. Everyone has the right to state his 

or her own case, not because his or her version is right, and must be 

accepted, but because in evaluating the cogency of any argument, the 

arbiter, still a fallible human being, must be informed about the points of view 

of both parties in order to stand any real chance of coming up with an 

objectively justifiable conclusion that is anything more than chance. Absent 

these central and core notions, any procedure that touches in an enduring 

and far-reaching manner on a vital human interest, like personal freedom, 

tugs at the strings of what I feel is just, and points in the direction of a 

                                           
22

  1998 (3) SA 785 (CC) at par 131. 
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violation.”
23

    

25. The order obtained by Eskom ex parte on 18 September 2014
24

 that 

called upon Mr Lepheana to file an affidavit, explaining why he should 

not be found in contempt of Court was irregular. Absent an affidavit or 

some evidence placed on oath by Eskom satisfying the requisites of 

contempt, Mr Lepheana could simply not be called upon to prove a 

lack of mala fides in a vacuum. 

26. The court a quo with respect misapplied the law by putting the 

proverbial cart before the horse. The presiding officer exacerbated 

such situation by simply accepting counsel for the Municipality’s 

admission that the first two requirements of contempt had been met,
25

 

without considering whether those admissions by the Municipality 

could personally bind Mr Lepheana, considering the process at hand 

was one that could lead to Mr Lepheana’s  incarceration. 

27. The process per which contempt proceedings were initiated, did not 

                                           
23

  See also Janse van Rensburg NO v Minister of Trade and Industry NO 2001 (1) SA 29 (CC) at  para 24; 
Walele v City of Cape Town and Others 2008 (6) SA 129 (CC); Stopforth Swanepoel & Brewis Inc v 
Royal Anthem (Pty) Ltd and Others 2015 (2) SA 539 (CC). 

24
 Order of His Lordship Justice Kruger 18 September 2014 (“the 18 August Order”), Volume 5 

page 456 

25
 Transcript, Volume 7 page 575  
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provide appropriate protections to Mr Lepheana, and indeed led 

wholly to a misapplication of the onus, as is borne out by the ensuing 

proceedings, which had all the features of undesirable summary 

contempt proceedings as affirmed by this Honourable Court in S v 

Mamabolo.
26

  

28.  In the Mamabolo judgment this Honourable Court determined that 

summary procedures are ordinarily unsatisfactory in a number of 

material respects and ordinarily should only find application in 

exceptional circumstances where the orderly progress of judicial 

proceedings are being disrupted and require prompt response.
27

 

29. This Honourable Court noted that a procedure by which an individual 

can be hauled before a Judge for the sole purpose of enquiring into 

the possible commission of a crime and then to be questioned and, 

depending on the Judge’s view of the responses to the questions, 

possibly to be punished by a fine or imprisonment, constitutes a major 

inroad into his fair trial rights, and that an individual enjoys little 

protection or the benefit of the law and its processes in such 

proceedings.   

                                           
26

  2001 (3) SA 409 (CC) 
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30. This Honourable Court further noted that the undesirable hallmarks of 

such summary procedure include the fact that: 

30.1 there is no formal charge sheet formulated; 

30.2 there is no prosecutorial authority which exercises its 

judgment as to the justice of the prosecution; 

30.3 there is no right to particulars of the charge and no formal 

plea procedure with the right to remain silent, thereby 

putting the prosecution to prove its case; 

30.4 witnesses are not called to lay a factual basis for a 

conviction; 

30.5 there is no right to challenge or controvert the evidence of 

witnesses;  and 

30.6 there is no adversarial process where an impartial judicial 

officer presides over and keeps the skills even in a contest 

between the prosecution and the defence. 

                                                                                                                             
27

  Ibid paragraph 52 



09Applicant's Heads of Argument 19 January 2017/VL 

 

 

- 17 - 
 
 
 
 

31. The record bears out that every single one of the noted departures 

which prejudices an ‘accused person’ and renders summary 

proceedings inherently unfair occurred in casu.  Firstly, nowhere in 

the record does it appear that Eskom sought to make a case for 

exceptional circumstances requiring the application of a summary 

procedure.  Nonetheless such a mechanism was introduced by the 

Court a quo, in its 18 September 2014 order. 

32. Despite the order of 18 September 2014,
28

 contemplating that Mr 

Lepheana was to adduce evidence by way of an affidavit, the Court a 

quo per His Lordship Daffue who ultimately heard the matter 

determined on the day to subject him to cross-examination and to an 

oral inquiry by the Court itself.
29

  In so doing the Court a quo took on 

the role as both prosecuting authority and arbiter. 

33. No indication was ever given to Mr Lepheana as to the charges he 

stood accused of, nor was Eskom case put to him.  Indeed a reading 

of the transcript seems to suggest that at the hearing there was 

confusion as to whether Mr Lepheana was in contempt consequent 

on the failure of the Municipality to make payment on its current 

                                           
28

  Vol 5, paginated page 456, paragraph 4[d] and [5] 

29
  Vol 7, page 552, paragraph 10 
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account or whether it was consequent on him having failed to report 

such failure to the court.
30

  Indeed there was also confusion as to 

whether Mr Lepheana should be the only person held in contempt or 

the entire Council.
31

 These unresolved matters however did not 

prevent the contempt hearing from continuing. 

34.  It is clear the order of 18 August 2014 did not indicate that Mr 

Lepheana would be subject to cross-examination. Nonetheless on 

several occasions Mr Lepheana was accused by the presiding officer 

of providing vague answers.  The transcript reflects that Mr Lepheana 

states that had he been so advised he would have brought along the 

Chief Financial Officer of the Municipality to explain certain finer 

details.
32

  It is clear that not only was Mr Lepheana not properly 

informed of that which was required of him, that he was effectively 

ambushed in the proceedings of 6 November 2014. 

35. A further peculiarity of the process leading to a contempt finding is the 

latitude His Lordship Daffue granted counsel for Eskom to further 

                                           
30

  Transcript, Vol 7, pages 553-557 

31
  Transcript, Vol 7, page 555, paragraph 15 

32
  Transcript, Vol 7, page 582, paragraph 10 
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cross-examine Mr Lepheana.
33

  Eskom had made no request for the 

leading of viva voce evidence nor had it led any of its own witnesses 

to establish the commission of the crime of contempt.  Mr Lepheana’s 

evidence was challenged and seemingly contradicted by Eskom in 

reliance on evidence from the bar, without leading a single witness.  

36. The above encapsulates the inadequacies in the manner in which 

contempt proceeding were initiated against Mr Lepheana and a 

finding of contempt ultimately reached. Each of the features of this 

process is a violation of notions of procedural fairness and its 

consequences cannot be allowed to prevail. 

RIGHTS OF ALLEGED CONTEMNORS  

37. In the judgment of Fakie
34

 Justice Cameron writes: 

   “Section 12 of the Bill of Rights grants those who are not 

accused of any offence the right to freedom and security of 

the person, which includes the right not only ‘not to be 

detained without trial’, but ‘not to be deprived of freedom 

                                           
33

  Transcript, Vol 7, page 588, paragraph 20 

34
  supra  
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arbitrarily or without just cause’.” 

38. Section 12 clearly affords both substantive and procedural protections 

and an application to commit one for contempt may not infringe it.  

The Fakie judgment continues to state: 

  “And in interpreting the ambit of the right’s procedural 

aspect, it seems to me entirely appropriate to regard the 

position of a respondent in punitive committal proceedings 

as closely analogous to that of an accused person; and 

therefore, in determining whether the relief can be granted 

without violating s 12, to afford the respondent such 

substantially similar protections as are appropriate to motion 

proceedings.”
35

 

39. Whilst accepting that applications for civil contempt are aimed to 

compel compliance and accordingly there is a minimal likelihood that 

incarceration would result, we remain of the conviction that such 

summary proceedings as described above has no place in our law 

and tarnishes the image of presiding judges, who after playing judge 

and prosecutor, may well be viewed with some circumspection by the 

                                           
35

  Fakie judgment, paragraph 25 
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public in future matters. 

40. It is our contention that at the very minimum and even in instances 

which cry for the Court’s intervention to enforce compliance of its 

orders that those rights as provided in section 35(3) constitute 

minimum protections that must find application in civil contempt 

proceedings.  Fundamental to this must be the insistence that: 

40.1 An applicant for contempt launch a substantive application, 

accompanied by an affidavit, that seeks to establish the 

requisites of contempt; 

40.2 That the accused contemnor is cited as a party to such 

application, with the full entitlement of respondents in 

motion proceedings; 

40.3 Matters may only be referred to oral evidence on application 

by one of the parties; and that 

40.4 judges refrain from leading the process of examination of 

witnesses. 

41. As regards contempt proceedings involving public officials, where the 
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contempt flows from a failure by such public official to discharge an 

official duty, such official must be joined personally and afforded an 

opportunity to mount his/her own defence. This accords’ with the 

recent judgment of this Honourable Court in the case of MEC for 

Health, Gauteng v Lushaba.
36

 In that case this Honourable Court 

set aside an order holding certain public officials personally liable for 

costs, on the basis that the trial court could exercise no judicial 

authority over officials not joined. 

42. That very notion informs Mr Lepheana’s attack on the process that 

ultimately found him in contempt. If a court has no legal basis to hold 

public officials personally liable for costs who are not joined in 

proceedings before such court, there is most certainly no legal basis 

for a court to order the incarceration of a public official not joined in 

proceedings before it and who has not acted with criminal contempt. 

43. Our respectful submission is that the failure to join Mr Lepheana as a 

party to the proceedings and the irregular and summary nature in 

which contempt proceedings were initiated including the composite 

departures as further seen in the manner in which evidence was 

introduced to establish his alleged guilt vitiates the proceedings in the 

                                           
36

 2017 (1) SA 106 (CC), page 111, paragraph 17 
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Court a quo and that a case has been made to set aside that order on 

appeal.   

44. The appeal should thus be upheld with costs, including the costs 

consequent on the employment of two counsel. 

W R MOKHARI SC 
 

A E AYAYEE 

Applicant’s Counsel 
 

CHAMBERS 
SANDTON  

19 JANUARY 2017 


