
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

                                                                             CASE NO.    

 

In the matter between  : 

 

SHADRACK SHIVUMBA HOMU MKHONTO First Applicant 

THE COMPENSATION COMMISSIONER Second Applicant 

THE DIRECTOR-GENERAL, DEPARTMENT OF LABOUR  Third Applicant  

THE MINISTER OF LABOUR Fourth Applicant 

 

and 

 

COMPENSATION SOLUTIONS (PTY) LTD t/a COMPSOL  Respondent 

 

 

 

 

 

I, the undersigned, 

CHARL VAN WYK 

do hereby take oath and state: 

 

 

OPPOSING AFFIDAVIT 
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1. I am an adult male and the Chief Executive Officer of the respondent and I 

am as such duly authorised to represent the respondent herein and in 

doing so to depose hereto.  

 

2. The facts herein contained are to the best of my belief true and correct 

and, unless the contrary is stated or appears from the context, fall within 

my personal knowledge. Where I make submissions of a legal nature, I do 

so on the advice of my legal representatives, which I accept to be correct. 

 

3. I have perused the affidavit of the first applicant herein and respond 

thereto where it is called for. 

 

4. The respondent opposes the application upon the grounds set out herein. 

These include (but are not limited to) that the applicants have; 

 

4.1 not contended that a constitutional issue requiring the attention of 

the above court has arisen, and 

 

4.2 not suggested that there is a legal point of general public 

importance that requires the consideration of the above court. 
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5. AD PARAGRAPH 1 

 

I note the allegation that the remaining applicants support the application. 

In the absence of any evidence or confirmation from them to support this 

allegation, I can however not accept same as being true and accordingly 

deny that this is so.  

 

6. AD PARAGRAPH 6 

 

6.1 The monetary claims were indeed resolved.  

 

6.1.1 More precisely this was through the applicants first 

consenting to an order that was granted on 10 September 

2013 in terms of which they were ordered to pay the 

respondent an amount of R127,152,278.00 (attached 

hereto as Annexure “A”); and 

 

6.1.2 Subsequently the applicants again admitted their further 

indebtedness to the respondent and paid an amount of 

R93,903,293.08, such admission being made in a joint 

report filed by the parties attached as Annexure “B” (in 

par 5 thereof), which was prepared pursuant to an order in 

terms of which a mechanism was prescribed for the 
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parties to resolve the monetary disputes (attached hereto 

as Annexure “C”), with the payment thereof being made 

in accordance with paragraph 4 of Annexure “C”.  

 

6.2 The significance of the consent to the order and the making of the 

admission of indebtedness aforesaid, is that they constitute an 

admission that the accounts forming the subject matter of the 

respondent’s claims had in fact been outstanding for longer than 75 

days, thereby rendering the applicants in breach of the 2009 Order. 

 

6.3 For the sake of clarity, the respondent is not a money factoring 

business. The respondent factors medical aid accounts rendered in 

respect of IOD claims.  

 

6.4 The remainder of the allegations contained in this paragraph under 

reply are correct. 

 

7. AD PARAGRAPH 7 

 

7.1 The object of the application was to hold the applicants accountable 

for their failure to obey a Court Order. The monetary claims were 

ancillary thereto. 
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7.2 The allegation as to the payment of the R204,275,331.00 needs to 

be placed in context, as doing so illustrates that Mr Mkhonto is not 

being bona fide in this application: 

 

7.2.1 The supplementary affidavit from which Mr. Mkhonto 

conveniently extracts only one allegation, was a 9 page 

affidavit to update the monetary figures contained in the 

founding affidavit, which became necessary due to the 

lapse of time since the founding affidavit was filed, as well 

as the fact that these figures change from day to day.  

 

7.2.2 More in particular: 

 

7.2.2.1 further payments had been received from the 

applicants in the normal course of business; 

 

7.2.2.2 further accounts had fallen into arrear as 

remaining unpaid for longer than 75 days; and 

 

7.2.2.3 new accounts were submitted. 

 

7.2.3 The purpose of the supplementary affidavit was to 

illustrate further that: 
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7.2.3.1 the initially claimed amount of R95,639,044.85 

had increased to R127,152,278.22 (which was 

admitted by the applicants by consenting to the 

order, Annexure “A” hereto); 

 

7.2.3.2 because the respondent had initially, in the 

founding affidavit, reported on the period as 

from 1 January 2013 to 8 July 2013, and now 

needed to report on the period from 1 January 

2013 to 31 July 2013, and as such the initial 

value of accounts submitted had increased, and 

the initial payments received by 8 July 2013 

had increased from R161,672,435.00 to 

R204,275,331.00, being the figure to which Mr 

Mkhonto now opportunistically refers; and 

 

7.2.3.3 to update various other figures such as not-

adjudicated claims and total outstanding book.  

 

8. AD PARAGRAPH 8 

 

8.1 It is correct that, by the time the matter was heard, the respondent 

only pursued the issue of contempt, and this was so simply 
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because the monetary claims had by then been admitted, settled 

and paid;  

 

8.2 It is also correct that by the time the matter was heard by the 

Supreme Court of Appeal, Mr Mkhonto was no longer the 

Compensation Commissioner. Mr Mkhonto was however the 

Commissioner when the matter was heard in the Court of first 

instance.  

 

8.3 This is in any event irrelevant as he occupied the post when the 

contempt was committed, and he was the person who committed 

the contempt.  

 

8.4 Furthermore, Mr Mkhonto is attempting to now introduce new facts 

that were available to him at the time of the hearing in the Supreme 

Court of Appeal, but were not placed before that court. There is no 

application for leave to present new evidence and no explanation 

as to why these facts were not put before that court. This is not 

permissible.  

 

8.5 The allegation that the application was pursued in terrorem need 

only be stated to be rejected, as it is. Punishment has various 

facets, such as retribution, rehabilitation and addressing the 
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interests of society, and, in the case of contempt, to ensure the 

order is not breached again. 

 

8.6 Throughout the history of the litigation, set out in the papers, there 

were repeated rejections of the enforceability of the order by the 

applicants, evidencing their contemptuous disregard therefor. The 

persistence in the application led to a clarification of the order, its 

status and the need for compliance therewith. 

 

8.7 The reality is that since the application forming the subject matter 

herein was launched in July 2013, the respondent has issued no 

less than 19 summonses against the applicants that in total 

encompasses accounts to a value of R422,678,590.00 that 

remained unpaid for longer than 75 days, with all the summonses 

being based on ongoing breaches of the same order forming the 

subject matter of this case. The respondent is in fact currently 

preparing a fourth application to have the second and third 

applicants held in contempt of this same order. 

 

9. AD PARAGRAPH 9 

 

9.1 Mr. Mkhonto was in fact in default. He admitted this by consenting 

to the judgment, annexure “A”, and in the joint report, Annexure “B”. 
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In addition it was conceded by his Counsel in the Supreme Court of 

Appeal that he was in default. The issue was whether he was willful 

and mala fide. 

 

9.2 The undisputed facts demonstrate that there had been constant 

breaches of almost all aspects of the order since immediately after 

the granting of the order. To date there has not been compliance, 

for example, with paragraphs 5 and 6 of the 75 day order. (I point 

out that the copy of annexure “C” to the application, the 75 day 

order, as served upon the respondent, is incomplete. Ex aubudanti 

cautela, I annex hereto marked Annexure “D”, a true and 

complete copy thereof). 

 

9.3 It is insightful that Mr Mkhonto perpetuates his contemptuous 

attitude to the 2009 court order herein. The order stands, whether it 

favoured the respondent or not, whether they consented to the 

order on advice or not, or whether Mr Mkhonto handles the claims 

or not (a startlingly disingenuous statement to make), and it must 

be obeyed.  

 

9.4 I need also state that Mr Mkhonto consented to the 2009 order after 

in depth consultations with his senior operational and financial staff 

and his legal team.  
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9.5 It is not correct to state that the respondent is favoured by the 

Order. The respondent processes accounts that exist in any event 

and, through its business model, advances the interests of medical 

service providers and the applicants as well. The papers show that, 

were it not for the respondent, many medical service providers 

would refuse treatment to patients because of the delinquency of 

the Compensation Fund in paying their accounts. The intention of 

the 2009 Order was to compel the applicants to comply with their 

statutory and constitutional obligations. 

 

9.6 Mr. Mkhonto is attempting to distance himself from the strictures of 

the 75 day order, at a time when he was obliged to ensure 

compliance therewith. 

 

10. AD PARAGRAPH 10 

 

10.1 The replying papers disproved most of the allegations made by Mr 

Masalesa. I mention but two examples: 

 

10.1.1 Mr Masalesa alleged that the respondent had mislead the 

applicants when stating that the R127,152,278.00 of 

annexure “A” was due and owing, and that he had 

ascertained that not only was the amount not owing, they 
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had in fact overpaid the respondent who was 

consequently indebted to the applicants; 

 

10.1.2 In reply, the respondent pointed out that Mr Masalesa had 

in fact requested the respondent to provide them with a list 

of the accounts that made up the R127,152,278.00. This 

the respondent did and the Fund then processed these 

accounts one by one, verifying that they were payable, 

and then paid them as they were processed and verified.  

 

10.1.3 Another example is that Mr Masalesa alleged that certain 

accounts had been rejected, whilst the respondent 

illustrated in reply that many of those same accounts had 

in fact been paid, which proved the contrary. 

 

10.2 His allegations are also disproved by annexure “B” which was 

prepared and signed after the answering papers were filed and 

wherein the applicants admitted such accounts not having been 

rejected but payable. 

 

10.3 The respondent had indeed illustrated the various attempts by the 

applicants to address their difficulties, and went further to illustrate 

the failure of these attempts and that the respondent had warned 
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them that they would fail (something Mr Mkhonto conveniently 

omits to state).  

 

10.4 The glaring omission from all these facts is any explanation or 

statement by Mr. Mkhonto that these difficulties made it impossible 

to comply with the order. That has never been his stance and he 

has never said so in any of the papers before court. 

 

11. AD PARAGRAPH 11 

 

11.1 It is respectfully submitted that the findings of the Supreme Court of 

Appeal are legally and factually sound and unassailable.  Mr. 

Mkhonto is ascribing a motive to the Supreme Court of Appeal that 

is not only glaringly incorrect, but also contemptuous to that court. 

 

11.2 The attempt by Mr. Mkhonto to raise a constitutional issue in this 

context is clearly incorrect. 

 

12. AD PARAGRAPH 12 

 

The finding of the Supreme Court of Appeal that the respondent had 

succeeded to prove the requisite elements for Mr Mkhonto to be held in 

contempt of Court, and that Mr Mkhonto had failed to illustrate absence of 
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mala fides, was factually and legally sound and is unassailable. The same 

applies to the sentence that was imposed. 

 

13. AD PARAGRAPH 13 

 

13.1 Save for that stated hereunder these allegations are denied. 

 

13.2 The allegations herein contained constitute new evidence, which is 

as such inadmissible. 

 

13.3 In any event, it is correct that the respondent is considering laying a 

criminal charge against Mr Masalesa, and more in particular for 

perjury. It is considering laying similar charges against several 

other officials of the Compensation Fund. We have commenced 

drafting of papers to this end. 

 

13.4 These charges stem from these officials committing perjury in 

affidavits filed in opposition to the respondent’s various applications 

for summary judgments, where they state, inter alia, that accounts 

had been validly rejected, whilst they had in fact not, something that 

is proved by the fact that the applicants paid those very same 

accounts subsequent to making these allegations under oath. 
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13.5 This drastic step to consider laying charges was only resorted to 

after the respondent had repeatedly warned the applicants, their 

officials and their attorneys that charges would be laid if they 

persisted with their perjurous conduct. As of yet, we have not laid 

these charges with the hope that the applicants would recognise 

the error of their ways in refusing the respondent’s repeated offers 

of adopting a cooperative relationship with each other. 

 

14. AD PARAGRAPHS 14 AND 15 

 

14.1 These, with respect, hardly qualify as grounds to justify 

condonation, even if the application is only two days late. 

 

14.2 The applicants were represented in this matter by the State 

Attorney and a team of three advocates. Taking advice on the 

issues the first applicant refers to could have been done in a day. 

As it is, he had as from 13 April 2016 until 6 May 2016 (nearly a 

month) to seek such advice and to file this application. 

 

14.3 Mr Mkhonto moreover fails to disclose when the judgment of the 

Supreme Court of Appeal came to his attention; when he contacted 

his legal representatives to seek their advice; or when he actually 

consulted with them in this regard. This in itself is an indication of 
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his lack of bona fides and underscores his contemptuous attitude 

towards the Courts, their Rules and time periods expecting to be 

able to procure condonation as of right. 

 

14.4 This attitude manifested as from the inception of these proceedings 

in the Court of first instance. More in particular: 

 

14.4.1 At the outset, he ignored the time periods laid down in the 

Notice of Motion by filing his Notice of Intention to Oppose 

a week late; 

 

14.4.2 Then he failed to file any opposing affidavit, rather sending 

his legal representatives under instruction with contrived 

arguments in an attempt to avoid responsibility for his 

conduct; 

 

14.4.3 He thereafter aggravates his contempt by ignoring a court 

order in terms of which he was ordered to file an affidavit 

by a specified date; 

 

14.4.4 He failed to pay the full amount ordered in annexure “A” 

by the due date, but paid the full amount late; 
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14.4.5 He then again ignores the Rules of Court by failing to file 

any affidavit within the normal periods after the 

postponement of the matter on 5 September 2013; 

 

14.4.6 He thereafter again sends his legal representatives to 

court under instruction with contrived arguments and 

excuses as to why he has been unable to file any affidavit, 

patently in an attempt to delay the matter. 

 

14.4.7 He ignores a directive by the Deputy Judge President of 

the Pretoria High Court (Annexure “E”) when the matter 

was enrolled for a special date to file an opposing affidavit; 

 

14.4.8 Whilst he stands accused for being in contempt of the July 

2009 order, he again ignores that same order by failing to 

pay subsequent accounts within 75 days, and by 

repeatedly refusing to meet with the respondent as 

required by that Court Order; 

 

14.4.9 Then he condescendingly snubs his nose at the Court by 

sending one of his subordinates to court in his stead (by 

way of the opposing affidavit) to make fallacious and 
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disingenuous excuses in a contrived attempt to justify his 

disdainful conduct. 

 

14.4.10 He then attempts to submit an unsigned affidavit, which 

was struck out, and thereafter attempts, at the hearing of 

the matter, to submit a signed affidavit, which was 

disallowed as it was out of time. 

 

14.5 The respondent accordingly prays that condonation be refused.  

 

15. AD PARAGRAPH 30 

 

15.1 It is denied that the respondent’s papers do or can serve to 

discharge the evidentiary burden resting on Mr Mkhonto. 

 

15.2 The point was stressed by the Supreme Court of Appeal where 

they said: “The worst affront to the court is that he could not even 

be bothered to explain himself why he repeatedly failed to comply 

with its order. Thus, he placed no facts before the court a quo 

establishing reasonable doubt that his non-compliance with the 

settlement order was not wilful and mala fide. I can only agree with 

the appellant that the commissioner’s conduct was scandalous and 

deserving of the strictest censure possible. It proved its case 
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warranting his committal to prison beyond reasonable doubt.” (par 

[20]). 

 

15.3 Mr Mkhonto has to explain his breach. Not the respondent. 

 

16. AD PARAGRAPHS 33 TO 40 

 

16.1 Again, the fact remains that Mr Mkhonto had failed to place any 

facts before the court to explain his breach. 

 

16.2 In any event, what the respondent’s papers also illustrated was 

that, in respect of each system employed by the applicants, the 

respondent warned them over and over again that the system will 

not work. In each instance the respondent was vindicated when the 

system in fact failed. The applicants however chose to ignore the 

suggestions of the respondent, a company that has been involved 

in this industry for more than 17 years, handles 45% of the national 

number of IOD medical aid accounts to the tune of some R700 

million per annum, and has developed expertise and IT systems 

matched by none. 
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16.3 Mr Mkhonto cannot now, having been chastised for not filing any 

affidavit, be seen to resort to relying on the respondent’s papers to 

address the evidentiary burden resting on him.  

 

17. AD PARAGRAPH 44 

 

17.1 It was not for Mr Masalesa to present Mr Mkhonto’s case. Mr 

Mkhonto had to do so himself. 

 

17.2 In any event, Mr Masalesa made out no case to support Mr 

Mkhonto. Such as he attempted to make out was disproved in reply 

as being fallacious, a fact supported by the applicant’s admissions 

as per annexures “A” and “B”. Mr Masalesa in effect denied that 

accounts were outstanding, a denial contradicted and disproved by 

their own later admission that they were in fact outstanding. Not 

only that, but the admissions were in the exact figure that the 

respondents had contended was outstanding. 

 

17.3 If it is so that the first applicant took court orders seriously, one 

would expect that he would have made it his priority to understand 

the day to day activities of his department and ensure that he takes 

reasonable steps to remedy any deficiencies. 
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18. AD PARAGRAPH 45 

 

18.1 The allegations herein contained constitute new evidence which is 

inadmissible at this stage. 

 

18.2 Mr Mkhonto had the opportunity to present this explanation to the 

court of first instance in support of a possible condonation 

application for the late filing of his affidavit. He elected not to do so, 

and consequently the only reasonable inference is that the version 

now being presented is false and an afterthought in an attempt to 

escape the precarious position in which Mr Mkhonto now finds 

himself as a result of his contempt of court. 

 

18.3 That the allegation is in fact false is proved by that affidavit itself, 

which I attach hereto as Annexure “F”. The only signatures that 

appear thereon are the initials of Mr Masalesa and his 

Commissioner of Oaths when they initialed each page of Mr 

Masalesa’s affidavit with this unsigned affidavit of the first applicant 

being an annexure to Mr Masalesa’s affidavit. The affidavit itself is 

not signed by Mr Mkhonto as he alleges he had done. 

 

18.4 In any event, the inherent improbability of his version lies in the fact 

that one would expect that the first applicant would have made an 
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effort to find out why no commissioner of oaths was present when 

he allegedly signed the affidavit, as a man of his station should 

clearly understand the process, as he patently does if regard is had 

to his statement that: “I found it odd that I was not asked to sign it at 

a police station or before an attorney as I was requested to do in 

the past.” 

 

19. AD PARAGRAPHS 46 to 50 

 

19.1 Mr Mkhonto misses the point. The Supreme Court of Appeal took 

issue with the fact that he did not himself place an explanation 

before the court, but relied on a subordinate to do so without him 

even confirming it.  

 

19.2 This is even more so when Mr Mkhonto took the considered 

decision not to file any affidavit despite a court order and a directive 

of the Deputy Judge President to do so.  

 

19.3 It is respectfully submitted that the approach of the Supreme Court 

of Appeal in this respect is sound. 
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20. AD PARAGRAPH 51 

 

20.1 These aspersions were dealt with above and are denied.  

 

21. AD PARAGRAPH 52 

 

21.1 It does not behoove somebody who commits a crime to complain 

about the consequences. 

 

21.2 Moreover, this is not a factor that plays a roll in deciding whether 

leave to appeal the decision of the Supreme Court of Appeal should 

be granted or not. 

 

22. AD PARAGRAPH 53 

 

22.1 In all the premise I respectfully pray that condonation be refused or, 

if granted, that leave to appeal the decision of the Supreme Court 

of Appeal be refused, in either instance with costs.  

 

 

 

      ________________________________ 

      C VAN WYK 
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I HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE 

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT WHICH WAS 

SIGNED AND SWORN TO BEFORE ME AT PORT ELIZABETH ON THIS THE 16th 

DAY OF MAY 2016, AND THAT THE PROVISIONS OF THE REGULATIONS 

CONTAINED IN GOVERNMENT GAZETTE R1258 OF 21 JULY 1972 HAVE BEEN 

COMPLIED WITH. 

 
 
 
 
 

      ________________________________ 

      COMMISSIONER OF OATHS 


