
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO:    108/2016 

SCA CASE NO. 101/2016 

GLD CASE NO. 2013/24254 

 

In the matter between: 

 

THE OCCUPIERS OF ERVEN 87 AND 88 BEREA Applicants 

 

and 

 

DE WET, CHRISTIAAN FREDERICK N.O. First Respondent 

 

PARBHOO, ROYNATH N.O. Second Respondent 

 

 

RESPONDENTS' PRACTICE NOTE 

 

 
1. NATURE OF APPLICATION 
 

1.1. The applicants apply for leave to appeal to this Court against the 
judgment and order of Mr Acting Justice Adams, as he then was, sitting 
as a single judge in the Gauteng Local Division of the High Court in 
terms whereof he refused rescission of a consent order made against 
the applicants by Madam Acting Justice Khumalo (as she then was). 

 
1.2. Adams AJ and the Supreme Court of Appeal refused the applicants 

leave to appeal against Adams AJ’s judgment. 
 
2. ISSUES TO BE DETERMINED 
 

2.1. This application asks the question whether it is in the interests of justice 
that the applicants be granted leave to appeal. 

 
2.2. The litigation against the applicants commenced in mid 2013 pursuant 

to them being notified, at the end of January of that year that they were 
required to vacate the property occupied by them by the end of 
February 2013.  The applicants failed to oppose the application for their 



eviction from the property and on the (unopposed) date on which the 
application was enrolled a consent order was granted by Khumalo AJ 
against the applicants.  The applicants sought leave to appeal against 
the grant of the consent order.  This was refused.  An application for 
leave to appeal to the Supreme Court of Appeal was also refused.  

 
2.3. The applicants' rescission application was heard at the end of 2015 and 

was decided against them by Adams AJ.  The learned acting judge and 
the Supreme Court of Appeal refused the Applicants leave to appeal. 

 
2.4. The litigation has resulted in there being no finality for the new owner of 

the property.  He has been unable to take possession and control of the 
property and to refurbish it.  This has resulted in substantial financial 
prejudice to him and he is unable to afford to continue with any litigation 
as a result of the delays and the costs.   

 
2.5. In weighing all the circumstances of this case this Court is asked to 

determine whether it is in the interests of justice that a litigant, in the 
position of the applicants: 

 
2.5.1. who failed to take timeous steps to defend an application for 

eviction ought to be afforded such an indulgence where the 
only “defence” to the order granted against them is one of 
homelessness; 
 

2.5.2. who has failed to take steps to secure their own alternative 
accommodation ought to be afforded the opportunity of 
defending such an application solely for purposes of seeking 
alternative accommodation from the local authority;  
 

2.5.3. who has failed or refused to vindicate such rights as they 
assert against the state should be entitled to defend an 
eviction application solely for this purpose; 

 
2.5.4. whose claim of "homelessness" premised on a minimum of 

factual is entitled to rescission whether at all or in the 
circumstances of this case.   

 
2.6. The Court is also requested to consider the landowner’s rights in and to 

his property should further be suspended at great prejudice to him 
pending the applicants’ defence of the eviction application. 

 
 
3. ESTIMATED LENGTH OF ARGUMENT 
 

Argument will take less than a day.  The Respondents anticipates that their 
argument will take 1 to 2 hours. 

 
 
 



 
4. PORTIONS OF THE RECORD THAT ARE IMPORTANT FOR THE 

DETERMINATION OF THE APPEAL 
 

In addition to those portions of the record identified by the applicants, it is 
submitted that the Court should also read: 

 
4.1. the applicants' application for leave to appeal at volume 4 pages 316 to 

360; and 
 

4.2. the respondents' answer thereto at volume 4 pages 365 to 382 
 
5. SUMMARY OF ARGUMENT 
 

5.1. In weighing the interests of justice, the Court will consider all of the 
circumstances of the case. Although the prospects of success on 
appeal are important, this is not decisive and the prejudice to the 
respective litigants must we weighed against each other. 
 

5.2. The applicants do not enjoy strong prospects of success. 
 

5.3. The applicants rely on the common law alternatively Rule 42(1)(a) of 
the Uniform Rules of Court as their basis for their rescission 
application. 

 
5.4. Both the common law and the Rule require there to have been a 

judgement granted in the absence of the applicants.   
 

5.5. The consent order was not granted in the applicants' absence.   
 

5.6. The applicants elected four individuals to attend at court on 
10 September 2013, ostensibly, to apply for a postponement of the 
eviction application in order that they may obtain legal representation. 

 
5.7. The applicants did not apply for a postponement but negotiated the 

terms of a draft order that was made an order of court by consent. 
 

5.8. The applicants contend that the consent order was erroneously granted 
in the sense that Khumalo AJ erred in not considering irrelevant 
circumstances before making the consent order an order of court.  
Even if this is correct, it does not render the order granted by 
Khumalo AJ erroneously sought or erroneously granted within the 
meaning of the Rule. 

 
5.9. Even if it could be said that Khumalo AJ committed a procedural 

irregularity in the granting of the consent order, the court hearing the 
rescission application was obliged to consider whether the applicants' 
founding affidavit disclosed a bona fide defence to their eviction from 
the property.   

 



5.10. The applicants do not contend for any right of occupation of the 
property.  They claim that their eviction is not just and equitable within 
the meaning of the phrase in section 4 of the Prevention of Illegal 
Eviction from and Unlawful Occupation of Land Act, 1998 ("PIE") 
because they stand to be rendered homeless by such an order.   

 
5.11. The facts disclosed by the Applicants do not support such a conclusion.  

An analysis of the evidence presented by the applicants does not 
support a conclusion that the average household income is only 
R1,380.00 and thus the conclusion that they will be unable to find their 
own alternative accommodation.  The applicants have also not 
demonstrated an inability to find alternative accommodation 
themselves.  As such the applicants have not demonstrated a defence, 
good in law, to an eviction application. 

 
5.12. The applicants wish to defend that application solely for purposes of 

seeking relief against the local authority.  There was and is nothing 
stopping them from doing so at this stage.  

 
5.13. To allow the applicants to defend the eviction application solely for this 

purposes, is highly prejudicial to the landowner and undermines the 
proper administration of justice.  

 
5.14. It is not in the interests of justice that the applicants be afforded an 

indulgence to ventilate their claim against the local authority given the 
amount of time that has elapsed and the irreparable prejudice that the 
purchaser of the property stands to suffer by further delays. Allowing 
the applicants an indulgence at this stage would compound the 
prejudice being suffered by the purchaser of the property who is 
unlikely to ever recover the damages he has suffered at this stage. 

 
 
 
 
A W PULLINGER 
Respondents' Counsel 
Chambers Johannesburg 
8 February 2017 


