
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 
Case No. 108/2013 

 
                                                                    
In the matter between: 
 
 
OCCUPIERS OF ERVEN 87 & 88 BEREA  Applicants  
 
and  
 
DE WET, CHRISTIAN FREDERICK N.O. First Respondent 
 
PARBHOO, ROYNATH N.O. Second Respondent 
 
 

 
 

RESPONDENTS’ PRACTICE NOTE 
 
 

 
 

 A        NATURE OF THE APPLICATION  

 

1 This is an application for leave to appeal against the judgment of Adams 

AJ, sitting in the Gauteng Local Division of the High Court, in which he 

refused the applicants’ application to rescind an eviction order made 

against them, purportedly by agreement.  
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B BASIS FOR JURISDICTION 

 

2 The applicants’ applications for leave to appeal were dismissed by the 

Adams AJ on 5 February 2016, and by the Supreme Court of Appeal (per 

Maya DP and Kathree-Setiloane AJA) on 25 April 2016. 

3 The applicants accordingly seek leave to appeal against the judgment of 

Adams AJ in terms of Rule 19 of the Rules of this Court.  

 

C ISSUES TO BE ARGUED 

 

4 This application raises the following issues – 

4.1 Whether the applicants in fact consented to an eviction order.  

4.2 Whether the applicants can waive their constitutional and 

statutory rights to a just and equitable order made after 

considering all the relevant circumstances. These rights accrue 

to the applicants in terms of section 4 of the Prevention of Illegal 

Eviction from and Unlawful Occupation of Land Act 19 of 1998, 

and section 26 (3) of the Constitution.  
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4.3 Whether, if these rights can be waived, the respondents have 

established that the applicants did so, freely, voluntarily and in 

the full knowledge of them.  

4.4 Whether the eviction order made against the applicants should 

be rescinded, and, if so, whether rescission should be in terms 

of Rule 42 (1) (a) of the Uniform Rules of Court, or under the 

common law. 

 

D ESTIMATE OF THE LENGTH OF ARGUMENT 

 

5 The respondents’ argument will take no more than one hour.  

 

E PARTS OF THE RECORD THAT ARE IMPORTANT FOR THE 

DETERMINATION OF THE APPEAL 

 

6 We agree with the applicants in this regard.  
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F SUMMARY OF ARGUMENT 

7 We agree that the eviction order is liable to be set aside as the Court 

granting the eviction order failed to discharge its obligations in terms of 

inter alia section 4(7) of the PIE. 

8 We propose an order similar to the one made in Shorts Retreat,1 setting 

aside the eviction order that had been granted; joining the municipality as 

a party and ordering the municipality to file a report, confirmed on oath, 

dealing with the availability of alternative land and emergency 

accommodation; the consequences of an eviction order if no alternative 

land or emergency accommodation could be made available and setting 

out the steps that could be taken to alleviate the effects of the occupation 

of the property if the occupiers were not immediately evicted; and 

remitting the matter to the High Court for its further conduct in 

accordance with the Constitution and the law. 

 

L G NKOSI-THOMAS SC 

L NYANGIWE 

CHAMBERS 

SANDTON 

10 FEBRUARY 2017 

                                                 
1
 The Occupiers of Erf 101, 102, 104 and 112, Shorts Retreat, Pietermaritzburg v Daisy Dear Investments 

(Pty) Ltd & Others [2009] 4 All SA 410 (SCA) (3 July 2009). 


