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INTRODUCTION 

 

1. This matter concerns a consent order ordering the applicants' eviction from 

the residential building "Kiribilly" in Berea, Johannesburg ("the Property").   

 

2. Each of the applicants is an unlawful occupier of the Property as 

contemplated in section 1 of the Prevention of Illegal Eviction from and 

Unlawful Occupation of Land Act, 1998 ("PIE")1, and has so been in unlawful 

occupation since 28 February 2013.2   

 

3. The respondents, in their capacity as liquidators of ML Rocchi Investments 

CC ("the Insolvent Company"), brought an application for the applicants' 

eviction within six months of February 20133 which the applicants did not 

oppose.   

 

4. In anticipation of the hearing of the eviction application, a duly approved 

notice in terms of section 4(2) of PIE was served on the applicants on 

23 August 2013.4   

 

                                            
1  An "unlawful occupier" is defined as "a person who occupies land without the express or tacit 

consent of the owner or person in charge, or without any other right in law to occupy such land 
…"  

2  Answering affidavit Volume 4 page 367.  The applicants were notified on 31 January 2013 that 
any rights of occupation that they have claimed in and to the Property were terminated and they 
were afforded until 28 February 2013 to vacate it  

3  Answering affidavit Volume 4 page 368 paragraph 8.3.  The eviction application was launched 
on 9 July 2013 and served on 26 July 2013  

4  Answering affidavit Volume 4 page 36 paragraph 8.4  



Page 3 
 

5. The section 4(2) notice alerted the applicants to the date of the hearing of the 

eviction application.5   

 

6. On 10 September 2013, being the date of the (unopposed) hearing, an 

eviction order was granted by consent between the parties by Madam Acting 

Justice Khumalo (as she then was) sitting as a single judge in the unopposed 

motion court of the Gauteng Local Division ("the consent order").6  

 

7. The evidence shows that the consent order was the result of a negotiation 

between the applicants, represented by four elected individuals and the 

respondents’ attorney, Mr Vermaak.7  

 

8. In terms of the consent order, the applicants were required to vacate the 

Property on or before 15 November 2013 (a month later than the date 

originally sought by the respondents8).  Those applicants qualifying for 

accommodation at the refurbished building were given a right of first refusal, 

and the respondents abandoned their prayer for the costs of the application 

against the applicants.9  

 

9. The dispute about the conclusion of the agreement culminating in the consent 

order and, in particular, the role played by a certain Mr Ngubane, then an 

                                            
5  There is no dispute on the papers that the notice was duly served as recorded in the Sheriff's 

return  
6  Application for leave to appeal Volume 4 page 138 paragraph 6  
7  Answering affidavit Volume 2 page 152 paragraph 30.1; page 167 paragraphs 11 to 21  
8  Answering affidavit Volume 2 page 169 paragraphs 19 and 20 read with Volume 2 page 174  
9  Consent order Volume 2 page 174  
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assistant to the local Ward Councillor10, in that process and his role before 

Khumalo AJ stands to be determined in the respondents' favour.11  As such, it 

must be accepted that Mr Ngubane was not the applicants’ representative, did 

not have a mandate from them12, and could not consequently overstep that 

mandate.  

 

10. The applicants (unsuccessfully) sought leave to appeal against the consent 

order.  Khumalo AJ and the Supreme Court of Appeal refused the applicants 

leave to appeal against the consent order.13 

 

11. The applicants also sought to rescind the consent order.14  Mr Acting 

Justice Adams (as he then was) refused the rescission application on 

12 November 2015.15  The learned judge directed that the applicants vacate 

the Property by 31 January 2016.   

 

                                            
10  Consent order Volume 2 page 165 paragraph 1  
11  Regrettably, the applicants suggest in various places in their heads of argument that the 

deponent to the founding affidavit cannot read English and is illiterate.  This is not supported by 
the evidence.  Ms Mhlambo testifies, at Volume 1 page 11 paragraph 30, that she does not 
read English well and did not thoroughly understand the content of the application.  Her 
evidence is not that she could not read or understand the application at all.  Importantly, there 
is no suggestion on the papers that any of the other individuals who accompanied Ms Mhlambo 
to court on 10 September 2013 are themselves "illiterate", that they did not understand the 
content of the proposed draft order, deliberate thereon or understand the consequences thereof  

12  Answering affidavit Volume 2 page 170 paragraphs 22 and 23  
13  Answering affidavit Volume 4 page 369 paragraph 8.9  
14  This is, ostensibly, on the basis that leave to appeal and an application for rescission  are not 

mutually exclusive remedies (founding affidavit Volume 1 pages 17 and 18 paragraphs 57 and 
58).  This is, with respect, incorrect.  An appeal lies only against decisions that are final and not 
capable of reconsideration by the court that made the initial decision (Pitelli v Everton 
Gardens Projects CC 2010 (5) SA 171 (SCA) at [27])  

15  Consent order Volume 3 page 287  
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12. The applicants were unsuccessful in obtaining leave to appeal against the 

refusal of their rescission application either from the High Court16 or the 

Supreme Court of Appeal.17  They now seek leave to appeal to this Court.18 

 

13. It is the applicants' case that they are all very poor people who will all become 

homeless if evicted from the Property.19  They contend that their eviction from 

the Property would not be just and equitable (as contemplated in section 4(6) 

of PIE) without the provision of "alternative accommodation" to them by the 

local authority.20  Thus, it is argued that Khumalo AJ failed in her duties to 

consider “all relevant circumstances” as required in terms of section 26(3) of 

the Constitution read with section 4(6)21 of PIE.   

 

14. Included in the “relevant circumstances” that Khumalo AJ ought to have taken 

into account, the applicants argue, is the consideration of whether the 

applicants actually consented to their eviction in the full knowledge of the 

rights now asserted by them.22  So, the argument goes, if Khumalo AJ had 

made the necessary enquiries, she would have realised that the applicants 

are very poor people who would be rendered homeless by their eviction.23 

 

                                            
16  Consent order Volume 3 page 311  
17  Consent order Volume 3 page 312  
18  Application for leave to appeal Volume 4 page 313 paragraph 1  
19  Application for leave to appeal Volume 4 page 315 paragraph 4; page 318 paragraph 8, 

page 320 paragraph 15; page 324 paragraph 26  
20  Application for leave to appeal Volume 4 page 341 paragraph 78.3  
21  Section 4(6) of PIE provides “If an unlawful occupier has occupied the land in question for 

less than six months at the time when the proceedings are initiated, a court may grant an 
order for eviction if it is of the opinion that it is just and equitable to do so, after considering all 
the relevant circumstances, including the rights and needs of the elderly, children, disabled 
persons and households headed by women.”  (Emphasis added)  

22  Founding affidavit Volume 1 page 25 paragraph 18 and page 26 paragraph 82; applicants’ 
heads of argument page 8 paragraph 12.2 and page 10 paragraph 14.2  

23  Applicants’ heads of argument page 37 paragraph 90; page 39 paragraph 94  
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15. Having not considered all “relevant circumstances”, the applicants argue, 

Khumalo AJ was wrong to make the consent order24 and Adams AJ was 

wrong not to rescind it.   

 

16. The applicants' argument departs from the premise that they would have been 

entitled, as of right, to the provision of "alternative accommodation" upon 

mere suggestion that they have limited financial means25, and that their 

allegation of “homelessness” is a complete defence to an eviction application 

and thus founds a rescission application.26  This is not supported by the 

considerable learning on the subject.  

 

17. The applicants argue in their application for leave to appeal that it is 

undisputed that their eviction from the Property will leave them homeless.27  

This is incorrect.28   

 

18. Those of the applicants who tendered evidence in the rescission application 

presented a conclusion supported by very limited primary facts.29  In particular, 

not a single applicant has adduced any fact about any attempt that they have 

made to source their own accommodation.30  

 

                                            
24  Applicants’ heads of argument page 42 paragraph 100  
25  Founding affidavit page 26 paragraph 85  
26  Founding affidavit page 11 paragraph 18  
27  Application for leave to appeal Volume 4 page 320 paragraph 15; page 324 paragraph 25, 

page 342 paragraph 79  
28  Answering affidavit Volume 4 page 367 paragraph 7, page 370 paragraph 10, page 371 

paragraph 13  
29  Answering affidavit Volume 4 page 371 paragraph 13  
30  Answering affidavit Volume 4 page 370 paragraphs 11 and 12, page 372 paragraph 15  



Page 7 
 

19. The applicants are able to enforce any rights to alternative accommodation 

against the State but refuse to do so.31  The applicants contend that this is 

inappropriate32, and not realistic.33  The argument is illogical.  If the local 

authority is slow, as a general rule, to come to evictees’ assistance, it matters 

not whether the applicants claim relief against the local authority in the 

eviction application or in separate proceedings.  The conclusion that “[t]he 

eviction order had to be undone before the residents can pursue their primary 

goal, which is protection from homelessness”34 is unsustainable; the one is not 

predicated on the other.  

 

20. The position is that: 

 

20.1. at the end of this month (February 2017) it will be four years since 

the applicants became unlawful occupiers of the Property; 

 

20.2. Mr Maseko, a black businessman intent on bringing affordable 

accommodation to the market in Johannesburg35, will be out of 

pocket in an amount of not less than R4 million36 and will have 

suffered further damages in excess of R4 million.37  There is no 

prospect that Mr Maseko will recover these damages, and is faced 

                                            
31  Applicants’ heads of argument page 47 paragraph 117  
32  Applicants’ heads of argument page 47 paragraph 118  
33  Applicants’ heads of argument page 47 paragraph 119  
34  Applicants’ heads of argument page 48 paragraph 120  
35  Condonation application page 5 paragraph 21 
36  The Property was purchased for R1 million and Mr Maseko was obliged to settle the 

outstanding municipal rates account of R1 million.  He has also expended in excess of 
R1 million in legal costs thus far.  The holding costs of the Property are in the region of 
R75 000.00 per month.  

37  Answering affidavit Volume 4 page 381  
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with the prospect of having to sell the Property to recover what he 

can and mitigate his damages38;  

 

20.3. there is still no evidence of any steps taken by the applicants to 

secure their own accommodation, or of any change in their 

circumstances over the past four years; and  

 

20.4. the applicants have taken no steps themselves to vindicate any 

rights that they may assert against the State in terms of section 26 of 

the Constitution.  

 

21. It is consequently submitted that it is not in the interests of justice that the 

applicants be granted leave to appeal.  The applicants have, by their own 

inactivity, perpetuated the unlawful occupation of the Property for an 

inordinate period.  Throughout this time they retained remedies to overcome 

what they assert is the only impediment to vacating the Property – the alleged 

lack of financial means to find their own accommodation.  

 

22. The applicants’ conduct has effectively emasculated Mr Maseko who is left 

unable to vindicate the Property and refurbish it, ultimately, for the benefit of 

citizens of Johannesburg.  This result is not what was intended by PIE or the 

Constitution.39  

                                            
38  Condonation application page 9 paragraph 34 
39  In Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113 (SCA) Harms JA held, at 

[17], that “… The effect of PIE is not to expropriate the landowner and PIE cannot be used to 
expropriate someone indirectly and the landowner retains the protection of s 25 of the Bill of 
Rights.  What PIE does is to delay or suspend the exercise of the landowner's full 
proprietary rights until a determination has been made whether it is just and equitable to 
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INTERESTS OF JUSTICE 

 

23. In assessing the interests of justice, the Court will weigh all relevant factors.  

In this weighing process, the prospects of success of the applicants for leave 

to appeal are important but not decisive.40  Also relevant to this case is the 

prejudice to Mr Maseko as a result of the delay in the finalisation of this 

matter, the applicants' inactivity with regard to trying to find their own 

accommodation, and their reluctance to take steps against the State to 

vindicate such rights as they may establish with regard to alternative 

accommodation.   

 

24. Most importantly, for purposes of this matter, it is submitted that the impact of 

this litigation on the proper administration of justice ought to weigh heavily 

against the granting of leave to appeal.  Rescission, much like a 

postponement, is an indulgence; it is not to be had for the mere asking and 

should only be granted in appropriate cases where the party seeking the 

indulgence would otherwise be indelibly prejudiced.  This is, with respect, not 

such a case.  

 

25. I deal in turn with the applicants' prospects of success, the prejudice to 

Mr Maseko, and the impact of this litigation on the proper administration of 

justice.  

                                                                                                                                        
evict the unlawful occupier and under what conditions.  Simply put, that is what the 
procedural safeguards provided for in s 4 envisage.”  (Emphasis added)  

40  Concerned Land Claimants' Organisation of Port Elizabeth v Port Elizabeth Land and 
Community Restoration Association and Others 2007 (2) SA 531 (CC) at [19] and the 
authorities referred to therein  
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The Applicants' Prospects of Success 

 

26. The applicants do not enjoy strong prospects of success.  

 

27. Rescission of judgment is ordinarily only available to individuals who are in 

default (of opposition or appearance as the case may be) and who can show 

"good cause" to have the judgment set aside.41   

 

28. The common law requires no less than a reasonable and acceptable 

explanation for the default and the existence of a bona fide defence, in the 

sense of a defence to the relief that is claimed that is good in law, and that 

bears some prospect of success to found “good cause”42   

 

29. Where an applicant for rescission is not able to provide a reasonable and 

acceptable explanation for his default, rescission will not be granted.43   

 

30. Similarly, where an applicant for rescission does not have a bona fide defence 

to the judgment entered against him, the granting of rescission merely delays 

and frustrates a bona fide litigant's rights.  In this regard, there is a strong 

analogy between summary judgment proceedings and rescission applications.  

In both instances, the court must be “satisfied” that there is a bona fide 

                                            
41  There are certain common law exceptions to the general rule, such as the discovery of new 

documents, fraud or justus error.  The Court need not consider the exceptions of new 
documents and fraud as the applicants do not rely thereon  

42  Chetty v Law Society, Transvaal 1985 (2) SA 756 (A) at 764 J to 765 E  
43  Ibid  
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defence44, in the sense of a triable issue, before the dispute is allowed to 

proceed to trial or to the hearing of the main application entertained (as the 

case may be).  The rationale behind the “triable issue” requirement is the 

prevention of sham defences defeating the rights of parties by delay and, at 

the same time, causing prejudice and financial hardship to those 

endeavouring to enforce their rights.45  

 

31. The trying of sham defences has a prejudicial effect on the proper 

administration of justice and, for this reason, where no real defence is 

disclosed in a rescission application, it will result in a rescission application 

being refused.  

 

32. It is the respondents’ submission that the applicants have failed to provide 

either a reasonable and acceptable explanation for their failure to have 

opposed the eviction application, or a bona fide defence to the relief claimed 

against them.   

 

33. The applicants' approach to this case is that the consent order was granted in 

their absence.  They suggest that they were not in wilful default of the Rules 

of Court because of their ignorance of their rights and of the processes of 

court.  The argument is unsustainable.   

 

                                            
44  Standard Bank of South Africa Ltd v El-Naddaf and another 1999 (4) SA 779 (W) at 784 

F/G  
45  Joob Joob Investments (Pty) Ltd v Stocks Mavundla Zek Joint Venture 2009 (5) SA 1 at 

[31] and [32]  
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34. On the facts, the applicants were represented at court by four (elected) 

individuals.  The consent order cannot be said to have been granted in their 

absence because, as it is alleged, these four individuals went to court to 

obtain a postponement.  The applicants' four representatives did not attend at 

court with a view to obtaining a postponement of the eviction application for 

themselves but on behalf of all of the applicants. 46  If this is not the position, 

the applicants who did not go to court have failed to explain their default and, 

consequently, must be held to be in wilful default of the Rules of Court.  

 

35. It can be objectively demonstrated that all but two of the applicants who claim 

not to have known about the eviction application47 live with people, some of 

whom at least, who knew about the application.  The list of individuals 

asserting that they did not know about the eviction application has been 

tabulated with their room numbers, and this has been compared to the other 

applicants’ evidence about the room numbers that they occupy.  The table is 

attached marked “A”.  

 

36. It is inconceivable that only one couple, where one of the two is unemployed, 

would not know about the service of the eviction application.  

 

37. The applicants' argument of ignorance of their rights and processes of court is 

illogical.  The applicants do not explain why they sent some of their number to 

court "… in order to have the matter postponed until [the Applicants] obtain 

                                            
46  Founding affidavit Volume 1 page 12 paragraph 36 where the deponent states "on 

10 September 2013, in line with the advice given by Mr Ngubane, four of us … attended court 
in order to have the matter postponed until we obtain the assistance of a legal representative."  

47  The list appears at Volume 2 page 120  
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the assistance of a legal representative" (emphasis added), when they, 

ostensibly, did not know that they had the right to defend the application or to 

place their circumstances before the court.  There would have been no 

purpose in securing either a postponement or a legal representative.  This 

assertion is, moreover, contradictory of the later assertion that “[o]nce [the 

applicants] became aware that an order had been granted against [them], 

[they] decided to obtain proper legal representation.”48  

 

38. The most logical inference is that the applicants sent representatives to court 

because they were alive to the risk of an eviction order being granted against 

them (in their absence).   

 

39. None of the aforegoing explains the applicants’ failure to have sought legal 

representation prior to 10 September 2013, and in accordance with the Rules 

of Court.  Argument from the applicants’ counsel to explain this failure away49 

is insufficient for purposes of a reasonable and acceptable explanation as 

required to found the first leg of the good cause requirement.  

 

40. As a result, a finding that the applicants were either represented at court or 

were in wilful default of the Rules of Court stands to be made against them.  

In these circumstances, the dictum of Miller JA in Chetty is apposite.  The 

learned judge held "… [an] order judicial process would be negated if, …, a 

party could offer no explanation of his default other than his disdain of the 

                                            
48  Founding affidavit Volume 1 page 15 paragraph 45  
49  Applicants’ heads of argument page 18/19 paragraph 34  
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Rules was nevertheless permitted to have a judgment against him rescinded 

on the ground that he had reasonable prospects of success on the merits …".  

 

41. The “defence” advanced by the applicants is not a bona fide defence for 

purposes of rescission.   

 

42. The applicants advance as their “defence” to the eviction application the 

assertion that each and every one of them will be homeless if evicted from the 

Property.   

 

43. So, it is contended, their eviction from the Property is not just and equitable 

within the meaning of the phrase in section 4(6) of PIE.  It will also not be just 

and equitable to evict them from the Property unless and until the local 

authority is joined to the proceedings, and directed to provide them with 

alternative accommodation, the provision of which must be linked to the date 

upon which they must vacate the Property.   

 

44. The applicants are, with respect, incorrect that the defence asserted by them 

constitutes a bar to an eviction order being granted against them.   

 

45. On the facts, the applicants have not proved that their circumstances are such 

that they will be left homeless if evicted from the Property.  The contention 

that each of the applicants will be left homeless if evicted is a factual 
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conclusion.  It requires the party asserting this conclusion to allege and prove 

the facts upon which it relies for the conclusion.50  

 

46. In eviction applications a person asserting that his or her eviction will result in 

homelessness is required to set out the facts upon which reliance for that 

conclusion is placed “fully”.51   

 

47. This means that just providing an unsubstantiated "income" figure is 

unacceptable, and does not "fully" disclose the material facts upon which 

reliance is placed.   

 

48. A full disclosure of the individual's income and expenditure must be made in 

order for a court to adjudicate whether the person asserting homelessness 

has the means to afford alternative accommodation.  This proposition is not 

controversial, and is not dissimilar to that required of a person asserting over 

indebtedness as contemplated the National Credit Act, 2005.52   

 

49. In the absence of such facts being placed before the court, it is not in a 

position to determine that the person asserting homelessness is "… unable to 

make alternative accommodation arrangements themselves and require[s] 

assistance from the local authority to do so …".53  

                                            
50  Quartermark Investments (Pty) Ltd v Mkhwanazi and Another 2014 (3) SA 96 (SCA) at [13] 

and, in particular, Swissbrough Diamond Mines (Pty) Ltd and Others v Government and 
the Republic of South Africa and Others 1999 (2) SA 279 (T) at 324E – F  

51  Johannesburg Housing Corporation (Pty) Ltd v Unlawful Occupiers, New Town Urban 
Village 2013 (1) SA 583 (GSJ) at [122]  

52  Standard Bank of South Africa Limited v Panayiotts 2009 (3) SA 363 (W) at [51] and [55]  
53  City of Johannesburg v Changing Tides 74 (Pty) Ltd and Others 2012 (6) SA 294 (SCA) at 

[47]  
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50. In addition, a person cannot be said to be at risk of homelessness in the 

absence of having set out facts of the steps taken by him or her to secure 

their own alternative accommodation.  

 

51. In Johannesburg Housing Corporation it was suggested that a person will 

be "homeless" if they are:  

 

"Without any reasonable prospect, between the date of the court 

order which it is proposed be made that the occupier is to vacate the 

property and the date upon which the eviction order is to be effected 

(in the event that the occupier does not vacate the property), of the 

occupier being able to find alternative accommodation that is (a) of a 

comparable or better standard to and (b) at a similar rental to and (c) 

within reasonable proximity to that of the property from which the 

eviction is sought."54  

 

52. It is respectfully submitted that only the first portion of the definition of 

“homeless” proposed by the court in Johannesburg Housing Corporation is 

correct.   

 

53. Housing that is of a comparable or better standard, at a similar rental to or 

within the proximity of the original property, ought not to feature in the 

definition of homelessness or homeless (as the case may be).  This is 

                                            
54  At [85]  
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because section 26 of the Constitution does not guarantee a right to housing 

on demand55, or housing that is of a comparable standard to or in the proximity 

of the property unlawfully hitherto occupied.  The right in section 26 of the 

Constitution is the right of access to adequate housing.  This is not housing 

that is beyond one's means and may result in people having to move to areas 

where accommodation is more affordable.56  It is, with respect, correct that 

homelessness means inability to find affordable accommodation 

notwithstanding any amount of time and within any reasonable distance of the 

property.  

 

54. The reasonableness of the distance and the reasonableness of the amount of 

time that may be taken to find such alternative accommodation will depend on 

the circumstances of each case, and will need to be considered by the court 

in determining whether or not an eviction order would make any person 

homeless.  

 

55. The applicants have not brought themselves within the ambit of the definition 

of "homeless" proposed in Johannesburg Housing Corporation.   

 

56. In order to have satisfied the definition, the applicants would have been 

required, at very least, to have shown some initiative in attempting to secure 

their own alternative accommodation.   

 

                                            
55  Government of the Republic of South Africa and others v Grootboom and others 2001 (1) 

SA 46 (CC) at [95]  
56  Standard Bank of South Africa Ltd v Hunkydory Investments 188 (Pty) Ltd and Others 

(No. 2) 2010 (1) SA 634 (WCC) at [30]  
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57. The few facts that the applicants placed before the Court do not support the 

conclusions contended for.  The applicants' evidence has been tabulated and 

that table is attached marked "B".  

 

58. For purposes of annexure "B", the respondents accept the applicants’ version 

that there are 104 rooms on the Property57, and that each room is occupied by 

one family58 (notwithstanding that there are numerous majors in that family).  

 

59. As appears from annexure "B":  

 

59.1. the details of the occupants of only 30 of the 104 rooms at the 

Property have been disclosed by the applicants.  Certain of the 

applicants did not disclose which room they occupy.  They are listed 

separately in the annexure;  

 

59.2. there are 23 majors living at the Property whose occupation is not 

stated.  In respect of these majors, the applicants do not, as they do 

in the case of other majors, state that those majors whose 

occupation is undisclosed are unemployed.  The inference to be 

drawn is that they are employed but that their income has not been 

disclosed to the Court.  This omission affects the average household 

income contended for by the applicants;  

 

                                            
57  Founding affidavit Volume 1 page 10 paragraph 20  
58  Founding affidavit Volume 1 page 10 paragraph 28 
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59.3. certain households disclose a monthly income of less than the 

amount of rent previously paid by them.  There is no explanation 

tendered for this difference;  

 

59.4. the average household income (that being the total income per room 

divided by the number of rooms where the applicants have disclosed 

information and including those who do not identify where they live) 

is R3 800.00, not the R1 360.00 contended for by the applicants.59  

Even the figure of R3 800.00 is inaccurate because there are 

numerous instances where the applicants have either additional 

income that is not disclosed, or disclose a rate of income but not any 

basis to calculate their income;  

 

59.5. in any event, it is wrong to look at average household income as 

determinative of occupiers’ means.  The effect of this argument is to 

aggregate the occupiers and not to look at their individual 

circumstances or, more particularly, the circumstances of each 

household.  Households will differ in affluence.  To adopt a “one size 

fits all” approach is wrong.  In reality, there may only be one or two 

individuals able to demonstrate an inability to find suitable alternative 

accommodation in any building comprising a number of households.  

The municipality only has an interest in respect of those individuals 

and not those who can afford, if they were so inclined to look, their 

own alternative accommodation.  

                                            
59  Founding affidavit Volume 1 page 29 paragraph 100.1  
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60. In the end, the applicants do not set out the facts that support a conclusion of 

homelessness "fully" and a finding in this regard stands to be made against 

them.  

 

61. "Homelessness" is not, however, a defence to an eviction application brought 

in terms of PIE.  It is at best a dilatory plea.   

 

62. The adjudication of an eviction application in terms of section 4 of PIE is a two 

stage enquiry.  

 

63. In terms of the first enquiry, the court is enjoined to determine whether the 

evictee has disclosed a defence entitling it to hold onto possession of the 

property as against the owner or person in charge.  In Changing Tides the 

Supreme Court of Appeal referred to the existence of a valid lease as an 

example of a defence, good in law, to an eviction application.60   

 

64. Where there is no defence disclosed, the court is obliged, in terms of 

section 4(8) of PIE, to grant the eviction order, and then to embark on the 

second enquiry, that being the establishment of a just and equitable date for 

the eviction of the occupiers and any conditions to be attached thereto.61   

 

                                            
60  At [12]  
61  Ibid  
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65. The availability of alternative accommodation becomes of greater importance 

at the stage of the second enquiry.62 

 

66. The applicants' reliance on Shulana Court63 for the proposition that it is not 

just and equitable to grant an eviction where the possibility of homelessness 

will ensue64 is incorrect.  The Supreme Court of Appeal has reconsidered that 

conclusion and found it to be clearly wrong.65  As pointed out in Changing 

Tides, the statement in paragraph 16 of the judgment in Shulana Court is 

unsupported by any of the authorities.  Even in the context of an eviction 

application at the instance of an organ of state, this Court has been 

unequivocal; there is no absolute obligation on the state to provide alternative 

accommodation.66  That being so, the risk of homelessness to an evictee is 

one of the considerations to be taken into account by a court in terms of 

sections 4(6) or 4(7) of PIE, as the case may be, but it is not determinative of 

the matter.  

 

67. The applicants do not contend for any right of occupation in and to the 

property, thus satisfying the definition of “unlawful occupier” in PIE.  The first 

enquiry yields an answer that there is no defence and it is ordinarily, 

therefore, just and equitable to grant an eviction order.67  

 

                                            
62  Ibid at [20]  
63  The Occupiers, Shulana Court, 11 Hendon Road, Yeoville, Johannesburg v Steele [2010] 

4 All SA 54  
64  At [16]  
65  Changing Tides (supra) in footnote 37  
66  Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) at [28] and [29]; 

Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and Others 2010 
(3) SA 454 (CC) at [105(C)]; [148] and [161]  

67  Changing Tides (supra) at [19]  
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68. This means, as Adams AJ found,68 a court hearing an application for the 

applicants' eviction would have been obliged to grant such an eviction order 

against the applicants, and the only contentious issue would have concerned 

the date of the execution of the order and any conditions attached thereto.   

 

69. The contention that Khumalo AJ ought to have engaged in an enquiry to 

determine whether the applicants (actually) consented to the consent order 

does not assist the applicants.   

 

69.1. The factual position that confronted Khumalo AJ is quite different from 

that which confronted Satchwell J in Shulana Court.  In that case, the 

learned judge was confronted with an unopposed application for 

eviction where the respondents were in default.  Given that there were 

indications on the papers before Satchwell J that the respondents 

before her may have been of a vulnerable demographic, it was 

incumbent upon her, as the Supreme Court of Appeal found, to have 

made further inquiries before granting an order.  The rationale for this 

decision was that the relevant provisions of PIE obliged the learned 

judge to consider all (legally) relevant circumstances before granting an 

order on an unopposed basis.  It was on this basis that the decision 

was set aside.69  

 

69.2. The position before Khumalo AJ was altogether different.  The learned 

judge was confronted with a consent order that the parties' 

                                            
68  Judgment Volume 3 page 280 paragraph [40]  
69  City of Johannesburg v Changing Tides 74 (Pty) Limited and Others (supra) at [23]  
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representatives asked be an order of court.  There is nothing in the 

consent order that is unlawful or inappropriate.70  There was, with 

respect, no reason for Khumalo AJ to second-guess that an order was 

to be made in the matter by consent.  This is because it signalled a 

compromise between the parties bringing the lis between them to an 

end.71   

 

69.3. Even if the applicants' version that Mr Ngubane represented them at 

the hearing before Khumalo AJ is accepted, and it is also accepted that 

Mr Ngubane was the applicants' spokesperson, any interrogation of 

Mr Ngubane by the learned judge would have yielded the same result.  

 

69.4. Mr Ngubane’s evidence is that he confirmed to the Court that which he 

had observed72 and been told by the applicants’ representatives.73  This 

account must be accepted on application of the Plascon Evans Rule.  

It must further be accepted that this is what Mr Ngubane would have 

told Khumalo AJ had he been questioned by the learned judge.  

 

70. The applicants' reference to Rule 31(1) of the Uniform Rules of Court and to 

the Practice Manual in the High Court is unhelpful.74   

 

                                            
70  Eke v Parsons 2016 (3) SA 37 at [25] and [26]  
71  Ibid at [31]  
72  Mr Ngubane’s observations are recorded at Volume 2 page 168 paragraph 14 to page 169 

paragraph 19  
73  Answering affidavit Volume 2 page 166 paragraph 6  
74  Heads of argument page 28 paragraph 65  
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70.1. First, the former case deals with judgments by confession.75  In this 

regard, the Rules regulate the procedure to be adopted and strict 

compliance with the Rules is required because a defendant, having 

confessed, cannot easily overcome his confession.76   

 

70.2. Second, the provisions of the practice manual only apply to civil trials 

that become settled.77  

 

70.3. Neither scenario is comparable to the one that confronted Khumalo AJ.  

 

71. It cannot be said, with respect, that the learned judge was wrong in accepting 

the consent order.  It cannot reasonably be expected of a judge sitting in an 

unopposed motion court, when confronted with a consent order of the nature 

that Khumalo AJ was confronted with, to conduct the in-depth enquiry of the 

                                            
75  Rule 31(1) provides:  

“(a)  Save in actions for relief in terms of the Divorce Act, 1979 (Act 70 of 1979), or nullity of 

marriage, a defendant may at any time confess in whole or in part the claim contained in 
the summons. 

(b)  Such confession shall be signed by the defendant personally and his signature shall 
either be witnessed by an attorney acting for him, not being the attorney acting for the 
plaintiff, or be verified by affidavit. 

(c)  Such confession shall then be furnished to the plaintiff, whereupon the plaintiff may apply 
in writing through the registrar to a judge for judgment according to such confession.”  

76  Moshal Gevisser (Trademarket) Ltd v Midlands Paraffin Co 1977 (1) SA 64 (N)  
77  The relevant provision provides:  
 “Where the parties to a civil trial have entered into a settlement agreement, a judge will only 

make such settlement agreement an order of court if –  
1.1  counsel representing all the parties to the trial are present in court and confirm the 

signature of their respective clients to the settlement agreement and that their clients 
want the settlement agreement made an order of court, or  

1.2  proof to the satisfaction of the presiding judge is provided as to the identity of the person 
who signed the settlement agreement and that the parties thereto want the settlement 
made an order of court.  

Where the parties to a civil trial have settled the trial on the terms set out in a draft order, a 
judge will only make such draft order an order of court if –  
2.1  counsel representing all the parties to the trial are present in court and confirm that the 

draft order correctly reflects the terms agreed upon, or  
2.2.  proof to the satisfaction of the presiding judge is provided that the draft order correctly 

reflects the terms agreed upon.”  (Emphasis added) 
 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:'a70y1979'%5D&xhitlist_md=target-id=0-0-0-87851
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nature contended for by the applicants in order that a judge may extract a 

version from the people concerned such as the version that appears in the 

founding affidavit herein.   

 

72. As a result, the applicants did not make out a proper case for rescission and 

Adams AJ’s finding in this regard is, with respect, correct.78   

 

73. As an apparent alternative, the applicants rely on the defence of justus error.79   

 

74. The error relied upon by the applicants is the absence of knowledge of their 

rights to defend the eviction application and to claim alternative 

accommodation from the local authority.80  

 

75. The authorities require that the mistake is due to a misrepresentation, 

innocent or fraudulent, by the other party in which case the party seeking to 

resile from the agreement may do so.81  There is no such case made out by 

the applicants.   

 

76. In this case, the applicants' error (if any) is a unilateral mistake.  The case that 

the applicants would have been required to make out in such circumstances is 

that their mistake was reasonable in the circumstances.  In the circumstances 

of this case, it cannot be said, with respect, that the applicants' error was 

                                            
78  Judgment Volume 3 page 282 paragraph [47] and page 283 paragraph [49]  
79  Heads of argument page 45 paragraph 111  
80  Applicants' heads of argument page 45 paragraph 113  
81  George v Fairmead (Pty) Ltd 1958 (2) SA 456 (A) at 471A – D  
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reasonable for want of an understanding of their rights when they, by their 

own omission, took no steps to ascertain those rights or to protect them.82  

 

77. Against the aforegoing, the applicants’ contention that they did not waive their 

rights to claim alternative accommodation from the State does not arise.  That 

“right” remains open to them to vindicate.   

 

78. In this regard, the applicants' argument as to why this (pragmatic) course of 

action ought not to be followed is unconvincing.  PIE affords a court the power 

to vary the date set in section 4(8) of PIE.83  The Uniform Rules of Court also 

allow a court a wide discretion to suspend the operation of orders.84  There is 

no reason why either of these provisions were not invoked while any claim 

against the local authority was prosecuted two years ago.   

 

79. There is no need for the eviction order to be set aside as a result. 

 

80. The effect of the aforegoing is that the basis for the rescission application85 

falls away.  

 

                                            
82  Standard Credit Corporation Limited v Naicker 1987 (2) SA 49 (N) at 53A – H  
83  Section 4(12) of PIE provides “[a]ny order for the eviction of an unlawful occupier or for the 

demolition or removal of buildings or structures in terms of this section is subject to the 
conditions deemed reasonable by the court, and the court may, on good cause shown, vary 
any condition for an eviction order.”  

84  Rule 45A of the Uniform Rules of Court provides: “The court may suspend the execution of any 
order for such period as it may deem fit.”  

85  Applicants’ heads of argument page 48 paragraph 120  
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Prejudice to Mr Maseko 

 

81. Mr Maseko, the purchaser of the Property, is prejudiced in such a manner as 

can never be undone.  His legal fees thus far amount to nearly R1 million86 

and he has now run out of money to litigate.87   

 

82. Mr Maseko, as a result, is effectively deprived of any remedy and is 

confronted with the harsh reality of having to sell the Property at a 

considerable loss.  Mr Maseko used his pension to finance the R2 million 

purchase price for the Property.  While the applicants claim the right to free 

accommodation, Mr Maseko incurs holding costs of some R50 000.00 per 

month.88   

 

83. In the end, Mr Maseko is being subjected to the arbitrary deprivation of his 

property and denied the efficacy of the order that he obtained before 

Khumalo AJ. 

 

84. A rescission application is an equitable remedy.  Its fundamental purpose is to 

do justice between man and man.89  There can be no justice between man and 

man where one party is unfairly prejudiced in the litigation.   

 

                                            
86  Condonation application paragraph 6  
87  Condonation application paragraph 7  
88  Condonation application paragraph 11  
89  De Witts Autobody Repairs (Pty) Ltd v Fedgen Insurance Co Ltd 1994 (4) SA 705 (E) at 

711 G  
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85. It is for this reason that courts require rescission applications to be brought 

within a reasonable time as it is inequitable to seek to revive a lis between 

parties after an extended period of time.   

 

86. It is also inequitable to afford an indulgence to a litigant who has 

demonstrated disregard for the court, its processes and rules90, able to proffer 

no explanation for their failure to have taken steps other than ignorance.   

 

87. In this light, it is important to be mindful that the applicants were sufficiently 

alive to the fact that an eviction application had been brought to go and seek 

help from politicians.  No attempt has been made to explain away the failure 

to have sought legal advice.  The argument that the applicants are poor 

people and were unable to seek legal representation at an earlier date does 

not avail itself.  The applicants were, within a relatively short period of time 

after the consent order was granted, able to secure free legal advice.  There 

is no reason proffered why this was not done at an earlier date.  

 

88. This is all to Mr Maseko’s prejudice and, ultimately, prejudicial to anyone 

wanting to invest in property of the nature of the Property.  

 

Prejudice to the administration of justice 

 

89. It has long been established that litigation must be concluded expeditiously.91  

In ex parte Minister of Safety and Security and others: in re S v Walters 

                                            
90  In this regard, the notice of motion advises a litigant what they are required to do and the 

section 4(2) notice informs them of their statutory rights  
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and another92 this Court held “[i]t is an established principle that the public 

interest is served by bringing litigation to a close with all due expedition. The 

law and the judicial process, in performing their vital conflict-resolution role, 

must provide a structure and mechanism whereby conflicts can be resolved 

and their consequent tensions can be relieved openly, fairly and efficiently. 

Delays and interruptions in the smooth course of litigation inevitably frustrate 

the proper performance of this role: justice delayed is justice denied.”93 

 

90. Although the aforegoing dictum is made in the context of criminal proceedings 

it is equally apposite in rescission applications where a successful litigant’s 

rights may endlessly be frustrated. 

 

91. It is also apposite in this case.  When all of the peculiar facts of this case are 

taken into account, including the length of time that this litigation has been on-

going, the applicants' lack of prospects of success on appeal, the fact that 

there are other remedies open to the applicants, the prejudice to Mr Maseko, 

and the overwhelming purpose of this litigation, that being the perpetuation of 

the unlawful occupation of the Property, the interests of justice dictate that this 

litigation be brought to an end.   

                                                                                                                                        
91  In Zeba Maritime Co Ltd v MV Visvliet 2008 (3) SA 10 (C) it was held, at [19], in relation to a 

debate about the reasonableness of a delay in prosecuting a case that “… [w]hile everyone 
undoubtedly has the right to have any dispute decided in a fair public trial before a court, there 
are rules governing any public trial.  One of the most fundamental principles in this regard 
is that it is in the public interest that litigation be finalised without undue delay: interest 

reipublicae ut sit finis litium, as it was stated by the Romans many years ago.  Indeed, Emperor 
Justinian, in Codex 3.1.11, decreed that civil suits shall not, after litis contestatio, be deferred 
longer than three years.  The potential 'tyranny of litigation', aggravated by undue delay, 
has also been recognised by our courts on many occasions and every system of civil 
procedure has rules to curb violation of the rules and abuse of its process.”  (Emphasis added; 
footnotes omitted)  

92  2002 (4) SA 613 (CC) 
93  at [63] 
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92. This litigation has been protracted in circumstances where there are other 

remedies open to the applicants.  

 

93. The grant of rescission commits the parties to, at least, another year of 

litigation.  During this time, no one has certainty as to his or her rights or 

futures. This is to all of the litigants prejudice and undermines the proper 

administration of justice. 

 

94. The applicants were at liberty, any time in the past three years, to have 

instituted application proceedings against the local authority, in the same 

manner as Mrs Grootboom did94, claiming substantive relief.  

 

95. Insofar as the respondents threatened to cause Khumalo AJ’s order to be 

executed, both PIE and the Uniform Rules of Court provided remedies to the 

applicants pendente lite.  

 

CONCLUSION 

 

96. This matter requires the Court to make a value judgment.  It must determine 

whether the applicants who did not take the initial court proceedings seriously 

should be assisted to the great prejudice of Mr Maseko, in circumstances 

where they have no defence95.  This application plays out in the greater 

                                            
94  Grootboom (supra)  
95  As contemplated in City of Johannesburg v Changing Tides 74 (Pty) Limited and Others 

(supra) at [12]  
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context of a shortage of affordable accommodation in the City of 

Johannesburg.   

 

97. Litigation of this nature discourages investors and people, such as 

Mr Maseko, who take their life savings and invest them into property, first, in 

the hope of obtaining a reasonable return and, second, to alleviate what is 

actually a crisis in the City.  

 

98. It is important that litigants know that their failure to act reasonably and 

sensibly will not find favour with the courts when the effect of their conduct is 

to cause great prejudice to bona fide litigants, who also have constitutional 

rights that are subject to infringement, where the rules and processes of 

courts are not abided.  

 

99. The respondents respectfully move for an order dismissing this application for 

leave to appeal. 

 

 

A W PULLINGER  
Respondents’ Counsel  
Sandown Chambers  
8 February 2017  
 


