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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO:    180/ 2016 

SCA CASE NO. 101/2016 

GLD CASE NO. 2013/24254 

 

In the matter between: 

 

THE OCCUPIERS OF ERVEN 87 AND 88 BEREA Applicants 

 

and 

 

DE WET, CHRISTIAAN FREDERICK N.O. First Respondent 

 

PARBHOO, ROYNATH N.O. Second Respondent 

 

 

RESPONDENTS’ WRITTEN SUBMISSIONS  

 

 

A. INTRODUCTION 

 

1 This is an application for leave to appeal against the whole of the judgment 
1
 

and order of his Lordship Mr. Acting Justice Adams, in Occupiers of Erven B7 

and BB Berea Township v Frederick N. 0 and Another [2015) ZAGPJHC271 

(12 November 2015), under case number 2013/24254, leave to appeal having 
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been refused by His Lordship Mr Acting Justice Adams on 5 February 2016, and 

by the Supreme Court of Appeal on 25 April 2016. 

 

2 We make these submissions, on behalf of the first and second respondents 

pursuant to a request by this Court that representation for the respondents be 

arranged “on a pro bono/pro amico basis in order to assist the respondents in 

this matter”. 2 

 

3 The submissions that we make herein are based purely on our reading of the 

record before this Court. We have no instructions from the respondents or, 

indeed, from Mr. Calvin Maseko (collectively referred hereafter as the 

“respondents”). Accordingly, our mandate does not extend beyond the scope of 

that which is contained in the Registrar letter referred to above.   

 

 

B.   THE CONSTITUTIONAL ISSUES RAISED IN THIS APPLICATION  

 

4 According to the applicants, this application concerns the scope and application 

of two of the applicants' fundamental rights, namely:  

 

4.1 The right not to be evicted from their  homes without an order of court 

made after considering all the relevant circumstances, enshrined in 

section 26 (3) of the Constitution; 

   

4.2 The right of access to courts, enshrined in section 34 of the 

Constitution.  
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5 Further, the applicants contend that the case also raises the question of whether, 

and under what circumstances, the residents can be said to have waived their 

constitutional and statutory rights to eviction only after a court-sanctioned inquiry to 

establish all the relevant circumstances, and judicial protection from 

homelessness.
3
 

 

6 From respondents’ perspective, this matter concerns their right in terms of section 

25 (1) of the Constitution not to be deprived of property except in terms of a law of 

general application.  

 

7 The respondents seem to contend that in order for a deprivation in terms of PIE to 

be competent, the applicants must first show the risk of resultant homelessness. 

Absent such a showing, a PIE sanctioned deprivation of property is incompetent.  

 

8 Consequently, the respondents contend that central to this application is the 

question whether it can be said that the practical effect of the impugned eviction 

order is to render the applicants homeless. They contend that the applicants 

approached that issue as if it were a common cause fact when, in fact, it was not.
4
 

 

9 The respondents state as follows in that regard: 

 

“This point is of fundamental importance because the central theme in the 

affidavit under reply is a proposition that the Applicants will all be rendered 

homeless if evicted coupled with the repeated reckless and unfortunate 

statement that their eviction will result in them being cast onto the streets. 
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Those statements are made without there being any evidence before any 

court that any one of the Applicants have made any endeavour in all this 

time to find accommodation which they can afford, and have failed to do 

so.”
5
 

 

 

C. THE MATERIAL  FACTS 

 

 

10 The applicants are 184 individuals fully described in the rescission application. 

They consist of 47 women, 114 men and 23 children and most of whom have been 

living at a block of flats described as Erven 87 and 88 Berea Township, 

Registration Division l.R., Gauteng Province, known as Kiribilly and is situated at 

the corner of Soper and Fife Roads, Berea, Johannesburg ('the property”). The 

applicants have been living at the property for a considerable number of years. 

 

11 On 10 September 2016, Her Ladyship Madam Acting Justice Khumalo granted an 

order evicting all one hundred and eighty four (184) from the property. The property 

is owned by a certain CALVIN MASEKO.  On the day of the granting of the order, 

only four (4) of the 184 applicants appeared before Her Ladyship Madam Acting 

Justice Khumalo.   

 

12 The eviction order was purportedly by consent. However, the applicants dispute 

having consented thereto. 

13 Consequently, they brought an application for the rescission of the “consent 

eviction order”.  That application served before His Lordship Mr Justice Adams who 

dismissed the application and the subsequent application for leave to appeal. 
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14 The applicants’ application for special leave to appeal to the Supreme Court of 

Appeal was similarly dismissed. 

 

15 In the result, the applicants launched this application for this Court’s leave to 

appeal the “consent eviction order”.  

 

16 Additional to the rescission application, the applicants sought leave to appeal the 

“consent eviction order”.  That application was refused by her Ladyship Madam 

Acting Justice Khumalo.  

 

17 Her Ladyship Madam Acting Justice Khumalo held, inter alia, as follows in her 

reasoned judgment refusing leave to appeal: 

 

17.1 “[11] Firstly before addressing the substance of the argument I regard it 

important to mention Practice 9.20 of the South Gauteng Practice Manual, 

that refers to the procedure to be followed on Settlement Agreements and 

Draft Orders, that provides that: where the parties have settled the 

application on the terms set out in a draft order, a judge will only make 

such draft order an order of court if:  

2.1 counsel representing all the parties to the application are present 

in court and confirm that the draft order correctly reflects the 

terms agreed upon, or  

2.2 proof to the satisfaction of the presiding judge is provided that the 

draft order correctly reflects the terms agreed upon.  

 

[12] As the appearer Applicants and the representative of those that 

were absent confirmed to the court that the order, its terms and 

specifically the date by when they were to vacate the property was 

agreed upon. The court therefore followed the practice and procedure of 

the court.” 

 

17.2 “… Unless the Applicants opposed or disclosed circumstances relevant to 

the eviction order, which are supposedly within their exclusive knowledge, 

the Respondents as owner was, in principle, entitled to an order for 

eviction…it cannot be expected of an owner to refute in advance facts not 

known to him and not in issue between the parties, nor for the court to 

probe where there is no apparent contention, ambiguity or 
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dissatisfaction on what the parties themselves have agreed upon.”6 

[our emphasis] 

 

17.3 “[34] The discretion upon the courts to decide upon what is just and 

equitable for the order to be granted lasts as long as that remains an issue 

between the parties. As when a settlement agreement is concluded in the 

context of a civil action its aim is to relieve the court from its duty to 

decide the issues in the action.”7[ emphasis is ours] 

 

17.4 “[37] An occupier who, having been duly notified, accepts to have received  

adequate notification by due service and appreciating the threat imposed 

by the proceedings and of its own personal circumstances, chooses to 

agree to the order and together with his opponents also agree to the 

conditions and terms of the order, does so at his own risk and cannot 

expect after the order has been granted to be now permitted to put his case 

or circumstances that he did not deem necessary to himself put before the 

court of first instance, to the appeal court. Their conduct amounts to a 

waiver of their rights under s 4 (7) and therefore they are not entitled 

to its protection. There can be no more just and equitable eviction 

than the one agreed upon by the parties themselves. In that case there 

are no prospects of another court arriving at a different conclusion for the 

appearer Applicants.”8[Emphasis is ours] 

. 

17.5 “The non-joinder of the City of Johannesburg is also raised as a ground to 

substantiate the allegation that the court erred in making the eviction 

order… however as there were no disputes raised between the parties 

even if it was cited it would not have made a difference to the matter 

due to the subsequent agreement between the parties. None of the 

Applicants raised the non- availability of alternative accommodation for 

occupation as a defence in response to the eviction action.” [ the emphasis 

is ours] 

 

 

 

18 His Lordship Mr Acting Justice Adams in his  reasoned judgment refusing 

rescission of the “consent eviction order held, inter alia, that: 
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7
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8
   Record, Vol 2, p 194,  lines 20-30 
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18.1 “After satisfying herself that those present at court on behalf of the 

applicants were in agreement with the terms of the draft order, Khumalo 

AJ made same an Order of the Court. The indications are that the Draft 

Order was only made an Order of Court after a fair bit of negotiation 

between the legal representatives of the respondents and those 

representatives of the applicants. For example, the date on which the 

applicants were required to vacate the premises was changed from the 

31st October 2013 to the 15th November 2013. Also, at the insistence of 

the representatives of the applicants, a prayer was included which 

provided that some of the applicants would have first option to enter into 

tenancy in respect of the property once refurbished. On the probabilities, 

these provisions could only have been on the insistence of the applicants 

or their representatives.”
9
  

 

18.2 The Founding Affidavit does not mention that she
10

 or any of the other 

occupiers searched for alternative accommodation at any stage;
11

 

 

18.3 The applicants were represented at court when the eviction order was 

granted. They ought to have brought all the relevant circumstances to 

the attention of the Court. Accordingly, Khumalo AJ properly 

discharged her statutory obligations. 
12

 

 

18.4 The applicants take issue with the Non-joinder City of Johannesburg 

to the application for their eviction. The Notice of Motion was served 

on the City of Johannesburg by the respondents which did not 

respond in any way whatsoever. 
13
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18.5 The 'defence' that the City of Johannesburg should have been joined 

to the proceedings is not sustainable.
14

  

 

D. CONSTITUTIONAL SCHEME 

 

(i) The applicable  Constitutional and Statutory Provisions 

19 The starting point in matters such as these is always the Constitution. 

  

20 Section 25 of the Constitution aims to protect the property rights of landowners whilst 

at the same time looking to safeguard the interests of the society.   

21    Section 25(1) of the Constitution reads: 

“1. No one may be deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property. “ 

22 On the other hand, section 26 (3) of the Constitution provides that “No one may be 

evicted from their home … without an order of court made after considering all the 

relevant circumstances.” 

 

23 The right to be protected from arbitrary eviction, as provided for in s 26(3) of the 

Constitution, is given expression to through the Prevention of Illegal Eviction From 

And Unlawful Occupation Of Land Act 19 Of 1998 ( the PIE Act)  as its 

Preamble makes plain. It reads thus: 
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“WHEREAS no one may be deprived of property except in terms of law of 

general application, and no law may permit arbitrary deprivation of property; 

AND WHEREAS no one may be evicted from their home, or have their home 

demolished without an order of court made after considering all the relevant 

circumstances; AND WHEREAS it is desirable that the law should regulate 

the eviction of unlawful occupiers from land in a fair manner, while recognising 

the right of land owners to apply to a court for an eviction order in appropriate 

circumstances; AND WHEREAS special consideration should be given to the 

rights of the elderly, children, disabled persons and particularly households 

headed by women, and that it should be recognised that the needs of those 

groups should be considered; 

BE IT THEREFORE ENACTED by the Parliament of the Republic of South 

Africa, as follows:-“ 

 

 

24 The primary objective of the PIE Act is to ensure that evictions take place in a manner 

consistent with the values of the Constitution. The PIE Act prescribes the requirements 

which must be satisfied before a court may grant an order of eviction. Of relevance to 

this application are the provisions of sub-section 4(7), 4(8) and 4(9). These sub-

sections provide that a court may only grant an eviction order if it is just and equitable 

to do so, after considering all the relevant circumstances.15 

                                                           
15   The sub-sections read thus: 

 

“(7) If an unlawful occupier has occupied the land in question for more 

than six months at the time when the proceedings are initiated, a court 

may grant an order for eviction if it is of the opinion that it is just and 

equitable to do so, after considering all the relevant circumstances, 

including, except where the land is sold in a sale of execution pursuant to 

a mortgage, whether land has been made available or can 

reasonably be made available by a municipality or other organ of 

state or another land owner for the relocation of the unlawful 

occupier, and including the rights and needs of the elderly, 

children, disabled persons and households headed by women. 

(8) If the court is satisfied that all the requirements of this section have 

been complied with and that no valid defence has been raised by the 

unlawful occupier, it must grant an order for the eviction of the unlawful 

occupier, and determine- 

 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a19y1998s4(7)%27%5d&xhitlist_md=target-id=0-0-0-399003
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a19y1998s4(7)%27%5d&xhitlist_md=target-id=0-0-0-399003
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a19y1998s4(8)%27%5d&xhitlist_md=target-id=0-0-0-399007
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 (ii) The Proper Approach 

25 The proper approach to be adopted in matters such as these was eloquently stated by 

the SCA in City Of Johannesburg V Changing Tides 74 (Pty) Ltd and Others16   in the 

following terms: 

 

“[25] Reverting then to the relationship between ss 4(7) and (8), the position 

can be summarised as follows. A court hearing an application for eviction at 

the instance of a private person or body, owing no obligations to provide 

housing or achieve the gradual realisation of the  right of access to housing 

in terms of s 26(1) of the Constitution, is faced with two separate enquiries. 

First it must decide whether it is just and equitable to grant an eviction 

order having regard to all relevant factors. Under s 4(7) those factors 

include the availability of alternative land or accommodation. The weight to 

be attached to that factor must be assessed in the light of the property 

owner's protected rights under s 25 of the Constitution, and on the footing 

that a limitation of those rights in favour of the occupiers will ordinarily be 

limited in duration. Once the court decides that there is no defence to the 

claim for eviction and that it would be just and equitable to grant an eviction 

order, it is obliged to grant that order. Before doing so, however, it must 

consider what justice and equity demand in relation to the date of 

implementation of that order and it must consider what conditions must be 

attached to that order. In that second enquiry it must consider the impact of 

                                                                                                                                                                                     
(a)    a just and equitable date on which the unlawful occupier 

must vacate the land under the circumstances; and 

(b)     the date on which an eviction order may be carried out if 

the unlawful occupier has not vacated the land on the date 

contemplated in paragraph (a). 

 

(9) In determining a just and equitable date contemplated in subsection 

(8), the court must have regard to all relevant factors, including the period 

the unlawful occupier and his or her family have resided on the land in 

question.” [ Own Emphasis] 

 

 
16

   2012 (6) SA 294 (SCA) at [25] 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a19y1998s4(9)%27%5d&xhitlist_md=target-id=0-0-0-399015
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an eviction order on the occupiers and whether they may be rendered 

homeless thereby or need emergency assistance to relocate elsewhere. The 

order that it grants as a result of these two discrete enquiries is a 

single order. Accordingly it cannot be granted until both enquiries 

have been undertaken and the conclusion reached that the grant of an 

eviction order, effective from a specified date, is just and equitable. Nor 

can the enquiry be concluded until the court is satisfied that it is in 

possession of all the information necessary to make both findings 

based on justice and equity.” [The emphasis is ours] 

26 Into the above approach is to be infused values of compassion, patience and 

ubuntu embedded in the spirit of a communitarian approach to resolving the land 

question that is so mercilessly ravaging our country. 

27 The Constitutional Court recognised the concept of ubuntu as underlying the 

Constitution and PIE and that it is relevant to their interpretation. In PE 

Municipality17 it was stated: 

“Thus, PIE expressly requires the court to infuse elements of grace and 

compassion into the formal structures of the law. It is called upon to balance 

competing interests in a principled way and to promote the constitutional 

vision of a caring society based on good neighbourliness and shared concern. 

The Constitution and PIE confirm that we are not islands unto ourselves. The 

spirit of ubuntu, part of the deep cultural heritage of the majority of the 

population, suffuses the whole constitutional order. It combines individual 

rights with a communitarian philosophy. It is a unifying motif of the Bill of 

Rights, which is nothing if not a structured, institutionalised and operational 

declaration in our evolving new society of the need for human 

interdependence, respect and concern…” 

28 Furthermore, this Court had occasion to determine how a Court should 

discharge its obligation to "have regard to" the circumstances to which it is to 

                                                           
17    2005(1) SA 217 (CC) at [  
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give due weight in making its judgment as to what is just and equitable. This 

Court stated as follows in that regard: 

'The obligation on the court is to "have regard to" the circumstances, that is, to 

give them due weight in making its judgment as to what is just and equitable. 

The court cannot fulfil its responsibilities in this respect if it does not have the 

requisite information at its disposal. It needs to be fully apprised of the 

circumstances before it can have regard to them. It follows that, although it is 

incumbent on the interested parties to make all relevant information available, 

technical questions relating to onus of proof should not play an unduly 

significant role in its enquiry . . . Both the language of the section and the 

purpose of the statute require the court to ensure that it is fully informed 

before undertaking the onerous and delicate task entrusted to it. In securing 

the necessary information, the court would therefore be entitled to go beyond 

the facts established in the papers before it. Indeed, when the evidence 

submitted by the parties leaves important questions of fact obscure, contested 

or uncertain, the court might be obliged to procure ways of establishing the 

true state of affairs, so as to enable it properly to "have regard" to relevant 

circumstances.' 18 [Our emphasis] 

29 Section 25 of the Constitution draws a distinction between “expropriation” on 

the one hand, and “deprivation” on the other. 

30 In First National Bank of SA Ltd t/a Wesbank v Commissioner for the South 

African Revenue Service19, this Court described the term “deprivation” very 

generally, indicating that basically any interference with the use, enjoyment or 

exploitation of private property involves some kind of deprivation relating to the 

entitlements to the property concerned.20  

                                                           
18

   PE Municipality ( supra) 

19  2002 (4) SA 768 (CC) par [57] 

20  Paras [57] [61] 
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31 According to the Court’s example, a “deprivation” could entail the dispossession 

of “all rights use and benefit to and of corporeal movable goods”, but the Court 

foresaw that “deprivation” could also entail an infringement upon only some of 

the ownership entitlements.21 

32 The proper approach in respect of respondents’ section 25(1) right to be protected 

from arbitrary deprivation of property  was summarised by Yacoob J in the Mandela 

Metro case 
22

  as follows: 

 

“[T]here must be sufficient reason for the deprivation otherwise the 

deprivation is arbitrary. The nature of the relationship between means and 

ends that must exist to satisfy the section 25(1) rationality requirement 

depends on the nature of the affected property and the extent of the 

deprivation. A mere rational connection between means and ends could be 

sufficient reason for a minimal deprivation. However, the greater the extent 

of the deprivation the more compelling the purpose and the closer the 

relationship between means and ends must be. “ 
23

 

 

 

33 In the present context, the proper approach is as follows:  

 

“Under s 4(7) those factors include the availability of alternative land or 

accommodation. The weight to be attached to that factor must be assessed in 

                                                           
21  Para [61] 

22
   Mkontwana v Mandela Metro Municipality: Bissett v Buffalo City Municipality; Transfer Rights Action 

Campaign and Others v MEC for Local Government and Housing in the Province of Gauteng and Others 

2005 (2) BCLR 150 (CC).  

23
   At para 35. 
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the light of the property owner's protected rights under s 25 of the 

Constitution, and on the footing that a limitation of those rights in favour of the 

occupiers will ordinarily be limited in duration.” 24 

 

34 In summary therefore, the proper approach to be adopted by a court seized 

with an eviction application at the instance of a private property owner and in 

respect of unlawful occupies who  have occupied the land in question for more 

than six months is that: 

34.1 A court may grant an order for eviction if it is of the opinion that it is 

just and equitable to do so, after considering all the relevant 

circumstances, including whether land has been made available or 

can reasonably be made available by a municipality or other organ of 

state or another land owner for the relocation of the unlawful occupier, 

and including the rights and needs of the elderly, children, disabled 

persons and households headed by women;
25

 

34.2 A court cannot fulfil its responsibilities in this respect if it does not 

have the requisite information at its disposal. It needs to be fully 

apprised of the circumstances before it can have regard to them. 

Although it is incumbent on the interested parties to make all relevant 

information available, technical questions relating to onus of proof 

should not play an unduly significant role in its enquiry. 

34.3 A court might be obliged to procure ways of establishing the true state 

of affairs, so as to enable it properly to "have regard" to relevant 

circumstances. 

                                                           
24

   City Of Johannesburg V Changing Tides 74 (Pty) Ltd and Others ( supra) 

25
   Section 4 (7) PIE (supra) 
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34.4 Under s 4(7) to be had regard to include the availability of alternative 

land or accommodation. The weight to be attached to that factor must 

be assessed in the light of the property owner's protected rights 

under s 25 of the Constitution, and on the footing that a limitation of 

those rights in favour of the occupiers will ordinarily be limited in 

duration. 

 

E. APPLICATION   

(i) Was the above approach adopted by the Khumalo AJ and/ or the Adams AJ 

Courts?  

 

(a) The Khumalo AJ Court 

 

35 As stated above, Her Ladyship Madam Acting Justice Khumalo held, inter alia, as 

follows in her reasoned judgment refusing leave to appeal: 

 

35.1 “[11] Firstly before addressing the substance of the argument I regard it 

important to mention Practice 9.20 of the South Gauteng Practice Manual, 

that refers to the procedure to be followed on Settlement Agreements and 

Draft Orders, that provides that: where the parties have settled the 

application on the terms set out in a draft order, a judge will only make 

such draft order an order of court if:  

2.1 counsel representing all the parties to the application are present 

in court and confirm that the draft order correctly reflects the 

terms agreed upon, or  

2.2 proof to the satisfaction of the presiding judge is provided that the 

draft order correctly reflects the terms agreed upon.  

 

[12] As the appearer Applicants and the representative of those that 

were absent confirmed to the court that the order, its terms and 
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specifically the date by when they were to vacate the property was 

agreed upon. The court therefore followed the practice and procedure of 

the court.” 

 

35.2 “… Unless the Applicants opposed or disclosed circumstances relevant to 

the eviction order, which are supposedly within their exclusive knowledge, 

the Respondents as owner was, in principle, entitled to an order for 

eviction…it cannot be expected of an owner to refute in advance facts not 

known to him and not in issue between the parties, nor for the court to 

probe where there is no apparent contention, ambiguity or 

dissatisfaction on what the parties themselves have agreed upon.”26 

[our emphasis] 

 

35.3 “[34] The discretion upon the courts to decide upon what is just and 

equitable for the order to be granted lasts as long as that remains an issue 

between the parties. As when a settlement agreement is concluded in the 

context of a civil action its aim is to relieve the court from its duty to 

decide the issues in the action.”27[ emphasis is ours] 

 

35.4 “[37] An occupier who, having been duly notified, accepts to have received  

adequate notification by due service and appreciating the threat imposed 

by the proceedings and of its own personal circumstances, chooses to 

agree to the order and together with his opponents also agree to the 

conditions and terms of the order, does so at his own risk and cannot 

expect after the order has been granted to be now permitted to put his case 

or circumstances that he did not deem necessary to himself put before the 

court of first instance, to the appeal court. Their conduct amounts to a 

waiver of their rights under s 4 (7) and therefore they are not entitled 

to its protection. There can be no more just and equitable eviction 

than the one agreed upon by the parties themselves. In that case there 

are no prospects of another court arriving at a different conclusion for the 

appearer Applicants.”28[Emphasis is ours] 

. 

35.5 “The non-joinder of the City of Johannesburg is also raised as a ground to 

substantiate the allegation that the court erred in making the eviction 

order… however as there were no disputes raised between the parties 

even if it was cited it would not have made a difference to the matter 

due to the subsequent agreement between the parties. None of the 

Applicants raised the non- availability of alternative accommodation for 

                                                           
26

   Record, Vol 2, p 193, , lines 1-9 

27
   Record, Vol 2, p 193,  lines 12-15  

28
   Record, Vol 2, p 194,  lines 20-30 
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occupation as a defence in response to the eviction action.” [ the emphasis 

is ours] 

 

 

36 The following material findings emerge from the above excerpts: 

 

36.1 That compliance with the provisions of Practice 9.20 of the South 

Gauteng Practice Manual was, without more, adequate to establish 

the authority of the four unlawful occupiers in appearance to bind 

themselves and, indeed, the remaining 180 unlawful occupiers to the 

terms of a settlement agreement whose terms amount essentially to a 

waiver of applicants’ constitutional rights; 

 

36.2 That the settlement agreement absolved her Court from  its 

constitutional obligation to "have regard to" the circumstances to 

which it is to give due weight in making its judgment as to what is just 

and equitable; 

 

36.3 That, accordingly, the non-joinder of the City of Johannesburg was of 

no consequence inasmuch as their entitlement to the enquiry of  

whether land has been made available or can reasonably be made 

available by a municipality, as contemplated in section 4 (7) of PIE, 

had been waived by the consent eviction order. 

 

37 A court seized with an eviction application is, on the authorities, obliged to be 

proactive in the gathering of all the relevant circumstances, its consideration thereof 

and in arriving at a just and equitable remedy in the circumstances of each case.  
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38 Khumalo AJ approached the matter differently. She considered that the settlement 

agreement absolved her Court from the above duty. She accordingly did not probe 

29the matters she was statutorily enjoined to probe. In that regard, in our respectful 

submission, she erred. Her consent judgment is, in our respectful submission, liable 

to be set aside. 

 

39 A consent judgment cannot arbitrarily be repudiated or withdrawn. It may, under 

certain circumstances, be set aside on the ground of justus error. 

 

40 In Gollach & Gomperts (1967) (Pty) Ltd v Universal Mills & Produce Co (Pty) 

Ltd 
30

 the Appellate Division (per Miller JA) stated: 

 

‘It appears to me that a transactio is most closely equivalent to a 

consent judgment … such a judgment could be successfully attacked 

on the very grounds which would justify rescission of the agreement to 

consent to judgment. I am not aware of any reason why justus 

error should not be a good ground for setting aside such a consent 

judgment, and, therefore also an agreement of compromise, provided 

that such error vitiated true consent and did not relate to motive or to 

the merits of a dispute which it was the very purpose of the parties to 

compromise …’31 

 

41 Rule 42 does not deal exhaustively with the powers of a court to rescind its own 

final judgment. Thus, it does not exclude the setting aside of a judgment on the 

ground of justus error.
32

   

                                                           
29

    Erasmus Superior Court Practice , Volume 2, OS, 2015, D1-561 

30
     1978 (1) SA 914 (A) at 922G–923A. 

31
     Eke v Parsons 2015 (11) BCLR 1319 (CC) at para 25 

32
   See, for example, Childerley Estate Stores v Standard Bank of SA Ltd 1924 OPD 

163; Bristow v Hill 1975 (2) SA 505 (N) at 506A–507D; Hardroad (Pty) Ltd v Oribi 

Motors (Pty) Ltd 1977 (2) SA 576 (W) at 580G–581G; De Wet v Western Bank 

Ltd 1977 (2) SA 1033 (W) at 1037G–H; De Wet v Western Bank Ltd 1977 (4) SA 770 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1978v1SApg914%27%5d&xhitlist_md=target-id=0-0-0-36375
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1975v2SApg505%27%5d&xhitlist_md=target-id=0-0-0-45957
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1977v2SApg576%27%5d&xhitlist_md=target-id=0-0-0-26205
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1977v2SApg1033%27%5d&xhitlist_md=target-id=0-0-0-33897
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1977v4SApg770%27%5d&xhitlist_md=target-id=0-0-0-37761
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42 Further, a judgment given by consent may be set aside on ‘good and sufficient 

cause’, an inquiry to be determined in accordance with the same principles as are 

applicable to the rescission of a default judgment in terms of rule 31(2)(b).   

 

(b) The Adams AJ Court   

43 We have quoted above from the text of Adams AJ‘s judgment. 

44 The learned Judge, in our respectful submission, perpetuated the error 

committed by Khumalo AJ that the eviction order was based on true consent. 

Further, that that consent absolved the Court from its constitutional obligations 

dealt with above. 

45 Accordingly, Adams AJ’s order is, in our respectful submission, similarly liable to 

be set aside by this Court. 

(ii) What therefore is a “just and equitable remedy” in the circumstances  

46 In this regard we point out that the effect of PIE is not to expropriate the 

landowner and that it cannot be used to expropriate someone indirectly. The 

                                                                                                                                                                                     
(T) at 776F–G; De Wet v Western Bank Ltd 1979 (2) SA 1031 (A) at 1039H–

1043A; Groenewald v Gracia (Edms) Bpk 1985 (3) SA 968 (T) at 971H–972H; MEC 

for Economic Affairs, Environment and Tourism v Kruisenga 2008 (6) SA 264 

(CkHC) at 280D–284B. 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1977v4SApg770%27%5d&xhitlist_md=target-id=0-0-0-37761
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1979v2SApg1031%27%5d&xhitlist_md=target-id=0-0-0-37711
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y1985v3SApg968%27%5d&xhitlist_md=target-id=0-0-0-45947
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y2008v6SApg264%27%5d&xhitlist_md=target-id=0-0-0-24951
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_y2008v6SApg264%27%5d&xhitlist_md=target-id=0-0-0-24951
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landowner retains the protection against arbitrary deprivation of property under s 

25 of the Bill of Rights. PIE serves merely to delay or suspend the exercise of 

the landowner's full proprietary rights until a determination has been made 

whether it is just and equitable to evict the unlawful occupier and under 

what conditions.
33

   

47 It can hardly be gainsaid that the availability of alternative land or 

accommodation is relevant to both enquiries into what is just and equitable.
34

 

48 Accordingly, the City of Johannesburg is a necessary party to be joined to these 

proceedings. 

49 In Shorts Retreat,
35

 an eviction order was sought in relation to a well-established 

community of some 2000 people, who had indicated their willingness to move from 

the land and even identified a potential site to which they could possibly move. The 

local authority was not joined and simply filed a report saying that it could not 

accommodate the potential evictees or identify other land to which they could 

move.  

 

                                                           

33
   Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113 (SCA) ([2002] 4 All SA 384) in 

para [17]. 

34
   Changing Tides (supra) para [ 21] 

35
   The Occupiers of Erf 101, 102, 104 and 112, Shorts Retreat, Pietermaritzburg v Daisy Dear 

Investments (Pty) Ltd & Others [2009] 4 All SA 410 (SCA) (3 July 2009). 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27031113%27%5d&xhitlist_md=target-id=0-0-0-30007
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50 The Court, at the request of the parties, made an order setting aside the eviction 

order that had been granted; joining the municipality as a party and ordering the 

municipality to file a report, confirmed on oath, dealing with the availability of 

alternative land and emergency accommodation; the consequences of an eviction 

order if no alternative land or emergency accommodation could be made available 

and setting out the steps that could be taken to alleviate the effects of the 

occupation of the property if the occupiers were not immediately evicted.  

 

51 The Court held that the absence of information in regard to these matters meant 

that relevant information was not taken into account in determining whether the 

eviction was just and equitable and accordingly ‘the eviction order was premature’.  

 

52 The facts of this matter most resemble those in Shulana Court.
36

 There, an 

application for eviction from a building was granted by default. An application for 

rescission of the default judgment was refused. The appeal against that refusal was 

upheld because the court dealing with the eviction application did not possess the 

information referred to in section 4(7) of PIE, nor did it know what alternative 

accommodation was available for evictees who might find themselves in an 

emergency situation in consequence of their eviction.  

 

53 We respectfully submit that an order on terms similar to those granted in Short 

Retreat (supra) would be just and equitable in the circumstances of this matter. 

 

 

F. CONCLUSION 

                                                           
36   The Occupiers, Shulana Court, 11 Hendon Road, Yeoville, Johannesburg v Steele 2010 4 All SA 

54 (SCA). 
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54 We respectfully submit that an order on terms similar to those granted in Short 

Retreat (supra)  would be just and equitable in the circumstances of this matter. 
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