
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO:    108/2016 

SCA CASE NO. 101/2016 

GLD CASE NO. 2013/24254 

 

In the matter between: 

 

THE OCCUPIERS OF ERVEN 87 AND 88 BEREA Applicants 

 

and 

 

DE WET, CHRISTIAAN FREDERICK N.O. First Respondent 

 

PARBHOO, ROYNATH N.O. Second Respondent 

 

 

AFFIDAVIT IN SUPPORT OF CONDONATION APPLICATION 

 

 

I, the undersigned, 

CALVIN MASEKO 

 

do hereby make oath and state that: 

 

1. I am an adult businessman.  I purchased the property occupied by the 

Applicants from the Respondents in their capacity as the joint liquidators of 

ML Rocchi Investments CC.   
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2. The facts stated in this affidavit are within my personal knowledge and are 

true and correct. 

 

3. Where I make legal submissions I make these submissions on the advice of 

the Respondents' representatives. 

 

4. As indicated above the Respondents are the liquidators of ML Rocchi 

Investments CC ("Insolvent Company").  I purchased the property from the 

Insolvent Company in or during July 2013.  

 

5. In terms of the agreement with the Respondents they were required to provide 

me with vacant possession of the property.  There was, however, no money in 

the Insolvent Company's estate.  As a result I funded the litigation against the 

Applicants.   

 

6. By the time the Respondents' heads of argument were due in this matter 

(October 2016) I had spent some R980, 000.00 in legal fees and I did not 

have money to pay for the opposition to this application for leave to appeal.  I 

still money to the respondents’ attorneys in respect of this matter. 

 

7. I am still not in a position to afford this litigation. I am only able to make this 

application for condonation for the late delivery of heads of argument and to 

be represented at the hearing because the Respondents’ attorneys have 

agreed to act pro amico before this Court. 
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8. I had hoped that this matter could be resolved before it came to a hearing.  

The Respondents’ attorneys to the Registrar of this Court addressed a letter 

expressing this sentiment on 14 October 2016.  A copy of this letter is 

enclosed marked "FA1".  The content of the letter is self-explanatory; I do not 

repeat it herein. 

 

9. For reasons that are not relevant to this application the matter could not be 

resolved. 

 

10. At this point, I have spent R2 million purchasing the property (this sum 

comprises R1 million purchase price and R1 million settling the Insolvent 

Company’s municipal accounts in order to take transfer). The municipal 

accounts included rates and utilities charges. Given that this building is for all 

intents and purposes hijacked by the applicants who refused me entry into the 

building, it was almost impossible to get the meter readings, resulting in me 

paying third parties to get the meter readings for me. This added to my costs. 

The purchase price for the property has been paid to the Respondents and 

the arrear rates and utilities paid to the City of Johannesburg.   

 

11. The funds to purchase this building came from my pension accrued from 

having worked for 20 years in various corporate companies in South Africa 

and Africa.   

 

12. I receive no compensation from the Applicants.  
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13. The holding costs in respect of the property amount to R50, 000.00 per 

month.  This is made up mainly by rates, utilities and degradation to the 

building as a result of the lack of maintenance.  

 

14. I purchased the property with the intention of renovating it.  When I purchased 

the property from the respondents in or during July 2013, I had budgeted on 

an amount of R5.6 million for the refurbishment of the property.  That was 

based on the cost of building at the time.   

 

15. By the time that I filed an affidavit resisting the Applicants' application for 

leave to appeal those costs had risen to an amount of R10 million.   

 

16. The costs now sit at an amount of R12 million.  

 

17. The costs have gone up so significantly due to inflation, the depreciation of 

the Rand and further damage and degradation of the building as a result of 

there being no maintenance thereon.   

 

18. My position is such that it is only barely feasible to continue with the project.   

 

19. If the application for leave to appeal is allowed I may very well find myself in 

the position of having to sell the property to try recoup some of the costs.  

There will be disastrous financial consequences to me as I will obviously 

suffer a substantial loss. When I did my initial calculations, I had budgeted on 
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the building becoming income producing the amount R130, 000.00 per month 

within approximately 8 months of purchase, thus enabling me to recover the 

expected capital outlay of R8 million and the expected financing costs of    

R75, 000.00 within a period of 15 years. 

 

20. The extended period that this ligation has taken (now more than 4 years) 

means that I am more than R5.5 million out of pocket (which is the costs that I 

have incurred to acquire the property, the cost of litigating against the 

Applicants and the lost income that I have forgone over the past 4 years.  It 

excludes municipal rates and other charges levied against the land.  

 

21. Ultimately, these delays and losses mean that I am unable to invest in other 

properties and bring more affordable accommodation to market.  As a black 

businessman, I recognise that there is a shortage of affordable 

accommodation in the Johannesburg area and I am trying to do something to 

change this position.  I am being frustrated in my attempts to bring about 

social change by the inefficiencies of the court system.  It can take as much 

as a year to have an opposed application heard in the High Court in 

Johannesburg.  For a person in my position, this is devastating.  If the holding 

costs I am incurring in relation to the property at the centre of this matter are 

taken into account, my inability to have my matter heard expeditiously will cost 

me a very substantial amount of money.  This does not take into account the 

cost of lost opportunities, the finance costs and the on-going escalation of the 

renovation costs (+/- 10% per annum). 
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22. Over the past 24 months, I have been closely associated with the purchase 

and refurbishment of a building previously known as "Dark City".  A company 

of which I am a director purchased Dark City in or during October 2014 at 

which time it was in a most dismal state.  I enclose a photograph of the state 

of the property marked "FA2".  The photograph depicts that the lower levels of 

the building were filled with rubbish and the upper floors dilapidated and 

dangerous.   

 

23. The building previously known as Dark City has been renovated at a cost of 

R4.5 million.  I enclose a photograph of the renovated building marked "FA3". 

 

24. The building comprises 7 floors and 66 apartments.  These apartments are 

about 36m2 in size and are being offered to let to the public for between       

R2, 800.00 and R3, 600.00 per month.  This rental falls within the "affordable 

housing" category of the housing market.   

 

25. It was my intention to renovate the property to the same extent and to offer 

the apartments to let on the same basis, thereby increasing the affordable 

rental housing stock within the area of the City of Johannesburg by 42 units. 

 

26. When I negotiated and concluded the consent order with, inter alia, 

Ms Mhlambo I offered her and the other Applicants a right of first refusal to 

move back into the property once the renovations had been completed.  This 

offer was made because I am in the business of providing housing and not 

making people homeless. 
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27. Although I had originally decided not to oppose the Applicants' application for 

leave to appeal in this Court owing to a lack of means to do so, I met with the 

Respondents' legal representatives in mid-January to discuss the 

consequences of the application for leave to appeal.   

 

28. It was explained to me that my failure to oppose this application may result in 

Madam Justice Khumalo's order against the Applicants being set aside and 

thus putting into motion an application for eviction that will take no less than 

nine months to complete in the High Court, and several more years should 

there be any appeals.   

 

29. I was also sensitised to the fact that the City of Johannesburg, which the 

Applicants claim ought to have been a party to these proceedings for 

purposes of providing them with accommodation in the event of their eviction, 

is embroiled in litigation in this Court concerning the nature, type and duration 

of the accommodation that it is obliged to provide.  I am also advised that the 

Applicants' attorneys herein represent the litigants acting against the City in 

those other proceedings.   

 

30. It would appear to me; as a result, that it is uncontroversial that even if I were 

eventually to be successful, some years down the road, against the 

Applicants, it may be years still before the City of Johannesburg is in a 

position to accommodate them, whether temporarily or permanently. 
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31. Simply by extrapolating the figures referred to above, the financial 

consequences of this matter being referred back to the High Court become 

clear.  Should it take another 24 months before I can commence with the 

renovations (which will take some 12 months to complete) I will have incurred 

a loss at a rate of R600, 000.00 per year accumulating in a loss of                

R1, 800, 000.00 over the next three year period before I can even begin 

letting the property to the public.  When this is added to the financing costs 

and the acquisition costs, the commercial realities are such that any further 

delays will cripple me financially. 

 

32. Notwithstanding the dire consequences to me, I remain in the position where I 

am unable to afford this litigation.  I am not in the position of the Applicants 

who are able to litigate without any cost or any cost consequence.  It was only 

when the Respondents' attorneys volunteered to act pro amico in this appeal 

that I was able to reconsider my original position with regards to the 

opposition of this matter.  As a result, counsel was instructed in this matter 

and the record read, heads of argument prepared and this affidavit deposed 

to as shortly thereafter as possible. 

 

33. The failure to have filed heads of argument previously, although motivated by 

a conscious decision, was governed by the financial constraints that I found 

myself in, and continue to find myself in.  I am only in a position to present 

argument because of the assistance given to me by the Respondents' 

attorneys and, if unsuccessful in this matter, I may be forced, as indicated 

above, to sell the property and to try and recoup some of my losses.  This is, 
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with respect, highly prejudicial to me and this prejudice, with respect, 

outweighs the prejudice to the Applicants.   

 

34. The Applicants have known for a period in excess of three years that their 

occupation of the property is under threat.   

 

35. None of the Applicants, however, took any steps to try and secure alternative 

accommodation, notwithstanding that the few personal circumstances set out 

in the founding affidavit demonstrate that many of them are in a position to do 

so.  Not even at this late stage is there any evidence before this Court of any 

attempts on the Applicants' part to find accommodation. 

 

36. As a result I respectfully submit that there is no prejudice to the Applicants if 

my heads of argument are received now.  Conversely the prejudice to me is 

manifest and overwhelming.  

 

37. Notwithstanding anything that I have stated above I am cognisant of the 

inconvenience that the delivery of these heads of argument at this late stage 

occasioned for this Court.  I can do no more than proffer my apologies to this 

Court.  I have not delayed in filing heads of argument out of disrespect for this 

Court.  To the contrary I notified the Registrar of this Court of my financial 

impediments at the time that heads of argument were due. 

 

38. By reason, inter alia, that the Applicants' rescission application has been 

refused by the High Court and leave to appeal against that decision refused 
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by the Supreme Court of Appeal I respectfully submit that there is a 

reasonable prospect of the Application for leave to appeal being refused and 

under these circumstances ask that the late delivery of my heads of argument 

be condoned. 

 

 

 DEPONENT 
  

SIGNED and SWORN to on this            day of                              2017 the deponent 

having sworn that he knows and understands the contents of this affidavit, that the 

oath that he takes is binding on his conscience and that the contents of this affidavit 

are both true and correct. 
  
  
  
  

 COMMISSIONER OF OATHS 
Full Names  
Business Address  
Area  
Capacity  
 


