
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

 

CASE NO:    

SCA CASE NO. 101/2016 

GLD CASE NO. 2013/24254 

 

In the matter between: 

 

THE OCCUPIERS OF ERVEN 87 AND 88 BEREA Applicants 

 

and 

 

DE WET, CHRISTIAAN FREDERICK N.O. First Respondent 

 

PARBHOO, ROYNATH N.O. Second Respondent 

 

 

RESPONDENTS' NOTICE AND GROUNDS OF OPPOSITION 

 

 

I, the undersigned, 

CALVIN MASEKO 

 

do hereby make oath and state that: 

 

1. I am an adult businessman.  I purchased the property occupied by the 

Applicants from the Respondents in their capacity as the joint liquidators of 

ML Rocchi Investments CC.  I depose to this affidavit because the facts 
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relevant to this application are, as set out below, within my personal knowledge.  

The facts that I depose to herein are true and correct. 

 

2. The Respondents have authorised the opposition of this application and have 

appointed Messrs Vermaak & Partners Incorporated of Rand Realty House, 

151 Oxford Road, Parkwood, Johannesburg as their attorneys for these 

purposes. 

 

3. The facts herein set forth are within my personal knowledge and are true and 

correct. 

 

4. Legal submissions made herein are made on the advice received from the 

Respondents' attorneys of record, which advice is accepted. 

 

5. The founding affidavit is long and repetitive but certain themes emerge 

therefrom.  I am not going to deal paragraph by paragraph with what is stated in 

the founding affidavit, as this will unnecessarily burden this Court further.  I will 

address the themes that emerge from the founding affidavit. 

 

6. At the heart of the Applicants’ case is that their eviction from the property will 

leave them homeless.  This is advanced as a common cause fact.  The 

Applicants seek to advance a proposition that they are entitled, as a matter of 

law, to "alternative accommodation" from the local authority.  It is for this 

reason, so it is argued, that Madam Justice Khumalo J erred in making the 

consent order and that Mr Acting Justice Adams erred in refusing to rescind the 
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consent order because Khumalo J failed to discharge her constitutional duties 

to the Applicants to ensure that they are not evicted without the local authority 

providing such alternative accommodation to them.  So the Applicants argue it 

is in the interests of justice that they be granted leave to appeal to this Court. 

 

7. It is not common cause, however, that the Applicants’ eviction from the property 

will leave them homeless as I demonstrate below. 

 

8. It is also not in the interests of justice that the Applicants be given leave to 

appeal against the decision of Mr Justice Adams AJ because of the enormous 

time period that has elapsed and the Applicant’s failure to have taken any steps 

to secure alternative accommodation themselves.   

 

8.1. In the founding affidavit in the eviction application, which I deposed to, I 

state in paragraph 14 thereof that upon purchasing the property from 

the Respondents I attempted to engage with the Applicants but was 

"met with suspicion and aggression" and according it was "impossible 

to enter the building";   

 

8.2. As a result, the Respondents' attorneys were instructed to give notice 

of termination of any right of occupation to the occupiers.  The sheriff 

served notice of termination of any right of occupation which the 

Applicants may have enjoyed on 31 January 2013. The Applicants 

were afforded until 28 February 2013 to vacate the property;   
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8.3. The Applicants did not respond to the notice and did not vacate the 

property.  As a result, and on 9 July 2013 the eviction application was 

issued and served on the Applicants on 26 July 2013;   

 

8.4. The Applicants failed to give notice of intention to oppose and 

accordingly on 21 August 2013 the late Madam Justice Mayat 

approved and authorised the service of the Respondents' notice in 

terms of section 4(2) of the Prevention of Illegal Eviction From and 

Unlawful Occupation of Land Act, 1998 ("PIE").  This notice was served 

on 23 August 2013.  In the notice the Applicants were advised that the 

eviction application would be heard in the Johannesburg High Court on 

10 September 2013, that they had the right to be present and the right 

to seek legal aid.  The Applicants’ were fully informed of their rights and 

given a second opportunity to place facts before the court.1  They did 

not avail themselves of this opportunity and no explanation has been 

given; 

 

8.5. On 10 September 2013 Madam Justice Khumalo granted the consent 

order at the centre of this matter in the circumstances described below; 

 

8.6. The Applicants then applied for leave to appeal against Madam 

Justice Khumalo's consent order by serving, well out of time, an 

                                            
1  Cape Killarney Property Investments (Pty) Ltd v Mahamba and others 2001 (4) SA 1222 

(SCA) at 1229 E 
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application for leave to appeal on 6 November 2013.  On the same date 

they launched their rescission application;   

 

8.7. The application for leave to appeal was heard by Madam 

Justice Khumalo on 19 February 2014 and dismissed on 10 April 2014.  

This culminated in an application for leave to appeal to the Supreme 

Court of Appeal on 8 May 2014 that was dismissed finally on 

18 August 2014.  The appeal against the consent order was dismissed; 

 

8.8. The answering affidavit in the rescission application was delivered on 

17 September 2014 and the replying affidavit on 7 November 2014.  

The application was eventually heard by Adams AJ on 3 November 

2015 and dismissed by the learned acting judge on 12 November 2015; 

 

8.9. An application for leave to appeal against Adams AJ's order was 

served on 26 November 2015 and dismissed on 5 February 2016.  This 

culminated in a second application for leave to appeal to the Supreme 

Court of Appeal that was launched on 11 February 2016 and dismissed 

by the Supreme Court of Appeal on 25 April 2016. 

 

9. Accordingly the Applicants have been in unlawful occupation of the property 

since 1 March 2013, now a period of some three years and four months.  There 

is no evidence before this Court (or any court for that matter) that those people 

ostensibly comprising the Applicants are the same people now seeking leave to 

appeal before this Court or that their alleged personal circumstances have 



6 

 

remained unchanged in all this time.  More fundamentally, there is no version 

about what any one of the Applicants have done to try and secure alternative 

accommodation other than rely on their lawyers to delay and frustrate the 

Respondents in the execution of their statutory duties as liquidators of the 

insolvent close corporation.   

 

10. This point is of fundamental importance because the central theme in the 

affidavit under reply is a proposition that the Applicants will all be rendered 

homeless if evicted coupled with the repeated reckless and unfortunate 

statement that their eviction will result in them being cast onto the streets.  

Those statements are made without there being any evidence before any court 

that any one of the Applicants have made any endeavour in all this time to find 

accommodation which they can afford, and have failed to do so.   

 

11. In the rescission application the Applicants adopted the attitude that it was not a 

defence to their rescission application to contend that they should have (and 

could have) taken steps on their own to find alternative accommodation.   

 

12. The Applicants were also referred in my answering affidavit in the rescission 

application to the fact that there are social housing providers, such as the 

Johannesburg Social Housing Company (known as Joshco) and 

Madulammoho Housing Association, that provide accommodation to people for 

a rent of as little as R600 per month (being the rent the Applicants admit paying 

before 2009).  In reply, and without any fact being tendered, was that these 

institutions are "oversubscribed". 
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13. Even the evidence tendered by the Applicants to suggest very low levels of 

income across their group was misleading.   

 

13.1. The Applicants contended before Adams AJ and again before this 

Court for an average household income of R1, 360.00 per month;   

 

13.2. The figure (as was pointed out in my answering affidavit in the 

rescission application) is not an average household income.  It is, at 

best, the amount of income allegedly earned by the head of each 

household.  This much is manifest when one has regard to the facts 

pleaded by the Applicants that disclose many majors living in the 

households who were not held out to be unemployed and whose 

income is not accounted for;   

 

13.3. A proper analysis of the facts disclosed by the Applicants evidence that 

the heads of each household earn in the range between R400 and R9, 

500.00 per month.  That evidence is of itself problematic; those 

allegedly earning on the bottom end of the scale had, prior to 2009, all 

paid rent of R600.00 per month (then a commercial rental) and no 

evidence was advanced as to any change in circumstances which any 

one of the Applicants had undergone or evidence that social benefits 

such as pensions and child support benefits are included in the figures 

so advanced. 
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14. In Blue Moonlight2 it was common cause that the occupiers would be rendered 

homeless by their eviction unless the local authority provided them with 

accommodation3 and that an obligation fell on the local authority to provide 

temporary accommodation pursuant to the provisions of Chapter 12 of the 

National Housing Code promulgated to address the shortfalls in National 

Government Policy.4  Chapter 12 was stated as aiming "… to assist people 

who, for reasons beyond their control, find themselves in an emergency 

housing situation that they are unable to address …"5 (emphasis added).   

 

15. It is, therefore, material in advancing a case for homelessness that a person 

claiming “temporary accommodation” from a local authority has endeavoured to 

satisfy their own housing needs first but has been unable to do so because "[i]n 

considering the grant of an eviction order the court is concerned with the plight 

of those who, as a result of poverty and disadvantage, are unable to make 

alternative accommodation arrangements themselves and require assistance 

from the local authority to do so …"6  The Applicants have not made out this 

case or even attempted to. 

 

16. Those of the Applicants who believe that they have a right to emergency 

accommodation from the local authority are at liberty to pursue the local 

                                            
2  City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 Pty 

Limited and Others 2012 (2) SA 104C 
3  At [47] 
4  At [55] 
5  At [81] 
6  City of Johannesburg v Changing Tides 74 Pty Limited and Others 2012 (6) SA 294 (SCA) 

at [47] 
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authority to vindicate this right.  That is what the applicants in Grootboom7 did.  

The Applicants’ explanation for having not done so8 is unconvincing.   

 

17. The Applicants attack the consent order by asserting that they did not actually 

consent thereto.  The facts in this regard are as follows: 

 

17.1. The Applicants elected four individuals to attend at court on the day 

that the matter was enrolled before Khumalo J; 

 

17.2. There is a dispute as to what their mandate was.  The Applicants' 

version of events is that their representatives attended at court with the 

intention of seeking a postponement of the eviction application; 

apparently, on the basis that they felt that legal representation to 

defend the eviction application was necessary.  There is, however, no 

version as to why legal representation was not secured earlier.  The 

Applicants contend further that they were represented before 

Khumalo J by one Skhulu Ngubane ("Mr Ngubane").  Mr Ngubane 

deposed to a substantive affidavit to address the accusations levelled 

at him of having perpetrated a fraud on Khumalo J.  In his affidavit 

Mr Ngubane states that he attended court simply as an observer with 

the Applicants four representatives and simply confirmed to the learned 

judge what he had seen, observed and was told by the four elected 

representatives.  Mr Ngubane testifies further that these four elected 

                                            
7  Government of the Republic of South Africa v Grootboom and others 2001 (1) SA 46 (CC) 

at [11] 
8  Founding affidavit paragraph 65 
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representatives negotiated with me and Mr Vermaak, the Respondents' 

attorney, and that those negotiations ensued culminating in the draft 

order that Khumalo J subsequently made an order of court. 

 

18. Whilst I do not wish to necessarily burden these papers Mr Ngubane's affidavit 

is short and sets out, factually, the events prior to the consent order being 

made.  I attach it to this affidavit marked "AA1".   

 

19. The factual dispute that arose stood to be determined on a balance of 

probabilities.  Adams AJ did so by rejecting the Applicant’s version.9   

 

20. Against these facts, the Applicants suggest that Khumalo J should have gone 

further than accepting the draft order as reflective of an agreement reached 

between the Respondents and the Applicants.  They do so with reference to 

two recent decisions of this Court, the first being Eke10 and the second being 

Pitje.11  Neither of these authorities find application in this matter.   

 

20.1. The Applicants do not suggest that the consent order was not 

competent and proper in the sense of it not being related directly or 

indirectly to a lis between the parties.  On any version the consent 

order related directly to the lis between the parties.  This, as was held 

                                            
9  Adams AJ’s judgment at [27] 
10  Eke v Parsons 2015 (11) BCLR 1319 (CC) 
11  Pitje v Shibambo and Others [2016] ZA CC 5 
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in Eke, is the critical consideration when a court considers whether a 

proposed draft order is competent and proper in the circumstances;12 

 

20.2. Pitje did not deal with a consent order.  On the papers before the judge 

of first instance it was apparent that the respondent therein was an 

elderly disabled pensioner reliant on a state pension.  Under those 

circumstances this Court found that the judge of first instance erred in 

his approach to the case.  The same cannot, with respect, be said of 

Khumalo J herein.  The learned judge was not confronted with any 

facts from the Respondents other than confirmation of their consent to 

vacate the property under the circumstances set out in the consent 

order.  There was no need for Khumalo J to enquire further into the 

matter because the consent order brought the lis between the parties to 

an end. 

 

21. It is furthermore, as a result of the peculiar facts of this case, that the authorities 

upon which the Applicants rely are inapplicable. 

 

21.1. The decision of the Supreme Court of Appeal in Shulana Court13 is not 

authority for the proposition that an eviction that would lead to 

homelessness is not just and equitable and that in the absence of 

alternative accommodation being made available an eviction order 

                                            
12  Eke at [25] 
13  The Occupiers, Shulana Court, 11 Hendon Road, Yeoville, Johannesburg v Steele [2010] 4 

All SA 54 (SCA) 
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cannot be granted.14  Moreover, Shulana Court did not deal with a 

consent order, but rather a default application for eviction where there 

were indications in the founding affidavit that the occupants of the 

property may be poor people and may be left homeless as a result.15  

Under those circumstances it was held that the court ought to have 

obtained further information before granting the eviction order by 

default.  That is much the same principal that emerges in Pitje.  As I 

pointed out above, those considerations do not arise herein; 

 

21.2. In Shorts Retreat16 the Supreme Court of Appeal joined the local 

authority by consent between the landowner and the occupiers 

because an eviction order had been granted against some two 

thousand people living in informal dwellings and remitted the matter to 

the High Court because "[i]f an eviction order that is just and equitable 

to the appellants is issued at the conclusion of the re-hearing of the 

matter, it will ineluctably affect the municipality’s interests. This makes 

the municipality a necessary party which must be given an opportunity 

to be heard before such order is made. It seems to me that had the 

court below not fallen into error in determining whether the order it 

contemplated was just and equitable to both sides, it could have 

insisted upon joinder of the municipality ..."17 Because "… The affected 

community lives within the municipality’s area of jurisdiction and cannot 

                                            
14  Changing Tides (supra) in footnote 37 
15  At [2] 
16  Occupiers of Erf 101, 102, 104 and 112 Shorts Retreat, Pietermaritzburg v Daisy Dear 

Investments [2009] 4 All SA 410 (SCA) 
17  At [11] 



13 

 

be wished away. A community of this size cannot, with the best will in 

the world, relocate and find alternative accommodation overnight. The 

municipality should be concerned about the community being 

compelled into further unlawful occupation of land. An order by the 

court below, after consideration of all the relevant circumstances, will 

no doubt impact on the municipality…";18 

 

21.3. In Port Elizabeth Municipality19 this court was concerned with an 

eviction application in terms of section 6 of PIE, one at the behest of an 

organ of state.20  Different considerations apply to eviction applications 

of this nature.21.  In Port Elizabeth Municipality it was held, in relation 

to the facts of that case, an eviction order could not be granted without 

the availability of alternative accommodation being considered but that 

this was not determinative of the question whether occupiers’ eviction 

was just and equitable.22  Rather, it was held that such an eviction 

would not be just and equitable owing to the time that the occupiers 

had occupied the land in question, the absence of facts demonstrating 

that the land was required for some other productive purpose and that 

the municipality had not considered the particular problems of that 

group of occupiers;23 

 

                                            
18  At [13] 
19  Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) 
20  At [1] and [24] 
21  at [24] and Changing Tides at [15] 
22  At [58] 
23  At [59] 
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21.4. In Mohamed 24 this Court was confronted with a situation where the 

appellants' extradition would have exposed him to the risk of a criminal 

prosecution in the United States of America where conviction carried a 

death sentence.  As a result this Court held that the extradition of 

Mohamed without first securing an assurance that he would not be 

sentenced to death or, if so sentenced, would not be executed would 

be unconstitutional.25  This led this Court to express doubt as to whether 

a person in Mohamed's position could validly consent to being removed 

from the Republic in order to face criminal charges where his life would 

be in jeopardy26 and consequently that Mohamed's alleged waiver 

required him to be aware of the exact nature and extent of his rights in 

South Africa,27 that the Government bore the onus to prove such 

waiver28 thus concluding that any agreement to hand Mohamed over to 

the United States Government was unlawful.29 There was, 

consequently, a clear and undisputed violation of Mohamed's 

constitutional rights;   

 

21.5. The Applicants herein have not established, on their own version that 

their eviction from the property would lead to homelessness.  

Consequently, they have not established that they are the bearer of the 

right (to not be evicted without the provision of “alternative 

accomodation” by the local authority) that they claim has been infringed 

                                            
24  Mohamed v President of the Republic of South Africa 2001 (3) SA 893 (CC) 
25  At [47] 
26  At [61] 
27  At [62] 
28  At [64] 
29  At [67] 
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upon by Khumalo J’s “failure” to interogate their consent to the consent 

order;   

 

21.6. The point of waiver does not then arise and if it does, Khumalo J 

decided that point on consideration of the facts advanced by the 

Applicants in their affidavit in support of their application for leave to 

appeal.  That decision is res judicata on the point because it was 

determined on the Applicants’ evidence advanced to demonstate an 

absence of consent; which the learned judge rejected.30 

 

22. As indicated above the Applicants have been unlawful occupiers of the property 

since 1 March 2013.  Neither before this Court nor before Adams AJ did the 

Applicants contend for a right of occupation of the property.   

 

23. By reason that neither the Respondents nor I owe an obligation to the 

Applicants to provide them with accommodation and they have not articulated a 

defence that would entitle them to remain in occupation of the property an 

eviction order is just and equitable under the first enquiry mandated in 

Changing Tides.31  It follows, I am advised, that the Applicants have then failed 

to establish "sufficient cause" for rescission of the consent order at common 

law.32  As a result, Adams AJ's finding to this extent is correct.33   

 

                                            
30  Khumalo J’s judgment at [37] and [38] 
31  At [12] 
32  Chetty v Law Society, Transvaal 1985 (2) SA 756(A) at 765(C); Government of the Republic 

of Zimbabwe v Fick and Others 2013 (5) SA 325 (CC) at [85], [86] and [89] 
33  Adams AJ's judgement at [48] and [49] 
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24. I also point out to this Court that the Applicants have not brought themselves 

within the ambit of a procedural defect as contemplated in Rule 42(1)(a) of the 

Uniform Rules of Court as a ground for rescission.34   

 

25. Objectively, the facts show that the Applicants are people who, given sufficient 

time, are able to arrange their own affairs.  The Applicants’ representatives 

negotiated for more time and an option to enter into new lease agreements 

upon the refurbishing of the property and this is embodied in the consent order.  

This satisfies the purpose of section 4(8) of PIE and second portion of the 

Changing Tides enquiry.  Consequently, the order for the Applicants eviction 

from the property was consequently just and equitable.35  

 

26. Under these circumstances the Applicants' rights of access to court have not 

been infringed upon.  This is particularly so because those Applicants who 

genuinely consider themselves to be of the demographic to whom the local 

authority owes an obligation may enforce that obligation directly against the 

local authority concerned.  This is a far more pragmatic and cost effective 

solution.  It limits the prejudice being suffered by the Respondents and me 

whilst still ensuring that those applicants who may be rendered homeless are 

able to take the appropriate steps.   

 

27. Whilst that process is on-going the Applicants have a further remedy in seeking 

a stay of the eviction order to the date on which the local authority may be able 

                                            
34  Colyn v Tiger Food Industries Limited t/a Meadow Feed Mills (Cape) 2003 (6) SA 1 (SCA) at 

[5] to [9] 
35  Resnick v the Government of the Republic of South Africa 2014 (2) SA 337 (WCC) at 344F 
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to assist them should the local authority or a court in due course find that they 

are entitled to such relief.  

 

28. Accordingly, this is not a case that calls out for this Court to give guidance on 

the correct approach for both Respondents and courts36 and nor are the issues 

raised here complex or novel.37 

 

29. I purchased the property for R1, 000, 000.00 (1 million Rand), and in terms of 

the agreement, I had to pay the City Council’s clearance figures which 

amounted to a further R1, 000, 000.00 (1 million Rand), but I have been unable 

to take possession of my property.  These funds, which I was obliged to borrow 

from financial institutions have been tied up in the property for an extended time 

now.  I cannot renovate the property and offer the apartments for hire.  My 

investment is being sterilised, while the costs that I had budgeted for the 

renovation in 2013 amounting to some R3, 000, 000.00 (3 million Rand) have 

now escalated to approximately R7, 000, 000.00 (7 million Rand).  There are a 

number of reasons for this, including damage done to the property by the 

Respondents in the interim, the facts that due to the decline in the exchange 

rate I could purchase a lift for R450, 000.00 (Four Hundred and Fifty Thousand 

Rand) in 2013 which now costs R1, 000, 000.00 (1 million Rand), and because 

due to an inner city building boom, contractor costs have increased 

substantially.  The perpetuation of this litigation will not have a result that is just 

                                            
36  Founding affidavit paragraph 131 
37  Founding affidavit paragraph 130 
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and equitable to me in circumstances where I have been most accommodating 

to the Applicants.    

 

30. In the circumstances the interests of justice require, after this lengthy period of 

time that this litigation be brought to finality.   

 

WHEREFORE I pray that this application be dismissed. 

 

 

 DEPONENT 
  
SIGNED and SWORN to on this            day of                              2016 the deponent 
having sworn that he knows and understands the contents of this affidavit, that the 
oath that he takes is binding on his conscience and that the contents of this affidavit 
are both true and correct. 
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