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I, the undersigned – 

HLENGIWE GLORIA MHLAMBO 

make oath and say that - 

1 I am an adult woman. I am an informal trader. I reside at a block of flats 

(known as “Kiribilly”) situated on the corner of Soper and Fife Roads, 

Berea, Johannesburg (“the property”). I live in a room inside flat no. 63. 
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This is my home, where I live with my two children, Nosihle (aged 10) 

and Luyanda (aged 4).  The property accommodates 184 people.   

2 I am one of the applicants in this application for leave to appeal. I am 

authorised to depose to this affidavit on behalf of the other applicants.  A 

list of the applicants is annexed and marked “A”. 

3 The facts and allegations contained herein are all within my personal 

knowledge, unless otherwise indicated by the context. They are, to the 

best of my knowledge and belief, true and correct in all respects.  Where 

I make submissions of law, I do so on the advice of the applicants’ legal 

representatives, which I accept. 

A  INTRODUCTION 

The Parties 

4 The residents are 184 men, women and children who have resided at the 

property for periods of up to 26 years.  The residents are very poor 

people. The property is our only home. If we are evicted from the 

property, we will become homeless.  

5 The first and second respondents are liquidators acting on behalf of ML 

Rocchi Investments CC. Until 26 January 2016, ML Rocchi was the 

registered owner of the property and a close corporation in the process of 

deregistration. As liquidators on behalf of ML Rocchi, the respondents 

were entitled to act on behalf of the registered owner, and, for all intents 
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and purposes, to act as if they were the owners of the property.  Their 

address is care of Vermaak and Partners Attorneys, Rand Realty House, 

151 Oxford Road, Parkwood, Johannesburg. 

The Issue 

6 On 10 September 2013, Acting Justice Khumalo, sitting in the Gauteng 

Local Division of the High Court, granted an eviction order against all 184 

of the applicants (“the residents”). The eviction order was granted “by 

agreement” in terms of a draft order handed up by the respondents’ 

counsel.  

7 Only four of the residents was present in court. They were not legally 

represented and did not in fact consent to an eviction. They were not 

authorised to consent to the eviction of the other 180 people resident at 

the property. Khumalo AJ did not speak to any of the residents present in 

Court. None of the residents was advised of our rights to join the City of 

Johannesburg (“the City”), to place our circumstances before the Court, 

to argue that our eviction would not be just and equitable without the 

provision of alternative accommodation by the City.  

8 The eviction order directed us to vacate our homes by 15 November 

2013, but we could not do that, because we had nowhere else to go. Our 

eviction at the time, and now, would render all of us homeless.   
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9 After securing legal representation, the residents launched a rescission 

application, seeking to set aside the eviction order on a number of 

grounds, including that – 

9.1 there had in fact been no consent by the residents present at 

court, or those not present at court;  

9.2 Khumalo AJ had failed to comply with her statutory and 

constitutional obligations to satisfy herself that an order for 

eviction would be just and equitable in the circumstances. In 

fact, Khumalo AJ made no inquiries at all as to the residents’ 

situation, whether we actually consented to an eviction order, 

whether the consent alleged was free, voluntary and informed, 

and whether our eviction would lead to homelessness.  

10 Our rescission application was dismissed by Acting Justice Adams on 12 

November 2015. Adams AJ varied the eviction order to provide that the 

residents must vacate the property by 31 January 2016. Adams AJ’s 

judgment and order are annexures “B1” and “B2”. 

11 Adams AJ refused the residents’ application for leave to appeal against 

his order on 5 February 2016. His judgment refusing leave to appeal is 

annexure “C1”. The order refusing leave to appeal is annexure “C2”. 
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12 On 25 April 2016, the Supreme Court of Appeal refused the residents’ 

application for special leave to appeal. Its order in this regard is annexure 

“D”. 

13 The residents accordingly apply for leave to appeal to this Court, in terms 

of Rule 19 of this Court’s Rules, against the whole of the judgment and 

order of Adams AJ. 

14 This Court held in Machele that an eviction from one’s home always 

raises constitutional issues.1  

15 The residents are faced with an eviction order that will render us 

homeless. That is undisputed. In refusing leave to appeal, Adams AJ 

himself accepted “the possibility that [the residents’] eviction could lead to 

homelessness”.2  

16 The nub of the dispute between the parties is what is required for a 

Judge to carry out her statutory duty to satisfy herself that an order for 

our eviction would be just and equitable in terms of the PIE Act; to satisfy 

herself that there is proof that the eviction order correctly reflected what 

the residents had agreed to; and to satisfy herself that the order had 

been consented to freely and voluntarily in the full knowledge of the 

rights waived in consequence. 

                                                 
1
 Machele v Mailula 2010 (2) SA 257 (CC), para 25. 

2
 Adams AJ’s judgment refusing leave to appeal, annexure C1, para 8.  
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17 The residents submit that the granting of the eviction order in 

circumstances where there were no such enquiries directly infringes our 

fundamental rights, and has serious implications for the rights of many 

other poor and vulnerable people facing eviction across the country. The 

primary rights that are implicated are – 

17.1 The right not to be evicted from our homes without an order of 

court made after considering all the relevant circumstances, 

enshrined in section 26 (3) of the Constitution, and more fully 

set out in the Prevention of Illegal Eviction from, and Unlawful 

Occupation of, Land Act 19 of 1998 (“the PIE Act”); and  

17.2 The right of access to courts, enshrined in section 34 of the 

Constitution.  

18 This application also raises the question of whether and under what 

circumstances the residents can be said to have waived these 

fundamental rights.  

19 I respectfully submit that the eviction order of Khumalo AJ must be set 

aside because it was not competent or proper, in that it was not actually 

agreed to, the consent alleged could never have been free, voluntarily 

and informed, and it was not just and equitable because it would lead to 

homelessness.  
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20 For the sake of completeness, I point out that, notwithstanding the fact 

that the residents noted an application for leave to appeal against Adams 

AJ’s judgment, the respondents, through their attorney, indicated that 

they considered themselves entitled to evict the residents pending 

appeal. In order to prevent this, the residents applied to the High Court 

for an order staying our eviction pending appeal. Justice Mphahlele 

granted this order on 4 February 2016. Her order in this regard is 

attached as annexure “E1”. Mphahlele J gave judgment ex tempore. 

During the course of that judgment, she found that the residents have 

reasonable prospects of success in our appeal. This is confirmed in the 

affidavit of Nomzamo Zondo, our attorney of record, who was present 

when the ex tempore judgment was given. Ms. Zondo’s confirmatory 

affidavit is attached as annexure “E2”. Ms. Zondo asked for a 

transcription of Mphahlele J’s judgment on 11 February 2016. 

Unfortunately, it has not yet been made available. Ms. Zondo will serve 

and file the transcribed judgment as soon as it is sent to her.   

21 There is accordingly a reasonable prospect that this Court will reverse 

Adams AJ’s decision, and rescind Khumalo AJ’s eviction order. 

22 In the remainder of this affidavit, I will deal with –  

22.1 The constitutional issues raised in this application; 

22.2 The steps taken by the residents to challenge the eviction order; 
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22.3 The judgment of the High Court and the residents’ prospects of 

success in appealing against it; 

22.4 The respondents’ defence of “issue estoppel” which was raised, 

but not dealt with, before the High Court and Supreme Court of 

Appeal.  

22.5 Other considerations bearing on the interests of justice.  

B THE CONSTITUTIONAL ISSUES RAISED IN THIS APPLICATION 

23 This application concerns the scope and application of two of the 

applicants’ fundamental rights. These rights are – 

23.1 The right not to be evicted from our homes without an order of 

court made after considering all the relevant circumstances, 

enshrined in section 26 (3) of the Constitution.  

23.2 The right of access to courts, enshrined in section 34 of the 

Constitution.  

24 This case also raises the question of whether and under what 

circumstances the residents can be said to have waived our 

constitutional and statutory rights to eviction only after a court-sanctioned 

inquiry to establish all the relevant circumstances, and judicial protection 

from homelessness.  
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25 The residents are said to have consented to a court order evicting us 

from our only homes, but there is no dispute that the effect of an eviction 

would be to render us homeless.  

26 The residents deny that we consented to be evicted from our homes, 

because we did not, as a matter of fact, enter into any agreement with 

the respondents that we would vacate our homes. Nor did we consent to 

this agreement being made an order of court. It beggars belief that we 

would consent to be made homeless.  

27 At the time we were alleged to have consented to our eviction, the 

residents were unrepresented and completely unaware of our rights. We 

could not find affordable legal representation. As a result, we asked a 

member of our local ward committee – Skhulu Ngubane - who we 

thought we could trust, to accompany us to court. Without our knowledge 

or mandate, he told the presiding judge that we consented to being 

evicted. This was false. The residents never consented to be evicted.  

28 The respondents dispute this. They say that four of the residents 

(including myself) consented to the eviction order during a conversation 

in the lobby of the High Court in Johannesburg.  

29 But, even if this is accepted, these four residents, on whose alleged 

consent the respondents rely, were part of a larger community of 184 

people.  
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30 Neither the respondents nor the High Court have ever been able to 

explain how the alleged consent of the four residents present at court 

was sufficient to infer the consent of the other 180 residents, who did not 

attend court and who, on anybody’s version, asked Mr. Ngubane and the 

four residents who went to court to obtain a postponement, not to agree 

to their eviction onto the streets.  

31 Moreover, and in any event, none of the residents (whether or not it is 

accepted that we ostensibly agreed to be evicted) had any access to 

legal representation. None of us knew of our procedural and substantive 

rights to oppose the eviction application, to place our circumstances 

before the court, to motivate for the joinder of the local authority, to claim 

alternative accommodation, or, more generally, to advance reasons why 

our eviction would not be just and equitable in terms of the Prevention of 

Illegal Eviction from, and Unlawful Occupation of Land Act 19 of 1998 

(“the PIE Act”). 

32 Our alleged consent to be evicted would have been a waiver of all of 

these rights. I am advised and submit that these statutory rights are 

incapable of waiver, as the PIE Act is social legislation meant to protect 

poor and vulnerable people who might not even know that they have 

them.  

33 Even if these rights can be waived, the ordinary common law 

requirements for waiver were simply not met on the facts of this case. 
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Only 4 of the residents are alleged to have consented at all. None of us is 

alleged to have consented freely, voluntarily and in the full knowledge of 

the rights waived in consequence of our alleged consent.  

34 This would have been clear to the judge who ordered our eviction 

(Khumalo AJ), had the most basic enquiries been made. However, 

Khumalo AJ made no enquiries whatsoever. The learned judge rubber-

stamped the order placed before the court, without knowing how many 

residents would be affected, what advice we had received before 

allegedly consenting to the order, and what the effect of an eviction order 

would be on us. Nor did Khumalo AJ have the benefit of the views of the 

local authority on the state of the property or the needs of the residents, 

because the local authority had not been joined, contrary to the clear 

strictures of this Court in the Blue Moonlight case, in which it was held 

that the joinder of the local authority in cases such as this is “essential”.3 

35 Accordingly, on the undisputed facts -  

35.1 The four residents who attended court did not have the authority 

to consent to the eviction of the other 180 people resident at the 

property.  

35.2 These four residents did not hold ourselves out as being so 

authorised.  

                                                 
3
 City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd and 

Another 2012 (2) SA 104 (CC) (“Blue Moonlight”), para 45. 



 12 

35.3 None of the residents (neither those who attended court, nor 

those who did not) was aware of our rights and remedies in 

proceedings under the PIE Act at the time we are alleged to 

have consented to our eviction.  

35.4 Khumalo AJ did not ask any of the four residents who attended 

court whether or not we actually agreed to the eviction order, 

whether our alleged consent was genuine, whether we 

understood the consequences of that consent, whether we were 

authorised to represent the other residents of the property (or, 

indeed, how many people were living on the property), or what 

the effect of an eviction order on us, or the other residents, 

would be.  

36 This Court has recently explained that, before making an order by 

consent, a court must be satisfied that the order is competent and proper 

in the circumstances.4 Where that order is an eviction order under the 

PIE Act, it must also be just and equitable.5 The PIE Act requires courts 

to “probe and investigate the surrounding circumstances when an 

eviction from a home is sought”6 in order to be sure that an eviction order 

is just and equitable.  

                                                 
4
 Eke v Parsons 2015 (11) BCLR 1319 (CC) (“Eke”), paras 25 and 26. 

5
 Section 4 (7) of the PIE Act.  

6
 Pitje v Shibambo and Others (CCT144/15) [2016] ZACC 5 (25 February 2016) (“Pitje”), para 19. 
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37 An eviction order by consent that is not also “just and equitable” – for 

example because it would lead to homelessness – can never be 

competent or proper. It is also neither competent nor proper for a Judge 

to make an eviction order by consent without making the enquiries 

necessary to establish the circumstances relevant to the exercise of her 

discretion. 

38 In this case, no such enquiries were made. There was none of the 

“probing” or “investigation” required by this Court in Pitje.  Khumalo AJ 

evicted 184 people, 180 of whom were not in Court. The learned judge 

knew nothing about the residents’ needs, circumstances and ability to 

afford alternative accommodation. Nor could she have been satisfied that 

the residents’ alleged consent was free, voluntary, and given in the full 

knowledge of the rights waived in consequence of it.  

39 Had the four residents who attended court been aware what was 

happening, we would have objected. However, we could not easily 

understand what was happening in court, and did not know what the 

Judge’s duties or our rights were. We were confined to the public gallery 

at the back of the court, and could not hear the exchange between 

counsel, Mr. Ngubane and Khumalo AJ. I, myself, do not remember Mr. 

Ngubane speaking to Khumalo AJ at all, but the respondents say that he 

did. The court transcript (annexed and marked “F”) records nothing at all 

about the hearing. Our attorneys have made exhaustive efforts gain 

access to a record of what was actually said in court, but the court 
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transcribers insist the annexure “F” is the only record of any hearing 

related to this case.  

40 Khumalo AJ did not question any of the residents on whether or not we 

actually agreed to the eviction order, whether our alleged consent was 

genuine, whether we understood the consequences of that consent, 

whether we were authorised to represent the other residents of the 

property, or what the effect of an eviction order on us, or the other 

residents, would be. 

41 In making the order by consent, Khumalo AJ relied on the word of the 

respondents’ counsel, and Mr. Ngubane. The residents asked Mr. 

Ngubane to attend court with us to help us secure a postponement. 

Instead, and without our knowledge or agreement, he told Khumalo AJ 

that we consented to our eviction from our only homes.  

42 Before Adams AJ, who heard our application to rescind the eviction order 

of Khumalo AJ, Mr. Ngubane denied ever having been authorised to say 

anything to Khumalo AJ on behalf of the residents, which raises the 

question of why he did so, and how Khumalo AJ’s order can stand on 

any basis. 

43 Be that as it may, if the eviction order is upheld, 184 people will be left on 

the streets.  
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44 No order for an eviction bound to result in homelessness and which was 

granted in the circumstances set out above could ever be proper, 

competent, just or equitable. The respondents were never entitled to 

such an order, and Adams AJ should have rescinded it. 

45 A copy of the eviction order of Khumalo AJ is annexed and marked “G”.  

46 Accordingly, the particular constitutional issues that arise on the facts set 

out above are – 

46.1 Whether Khumalo AJ could have been satisfied that an eviction 

order by consent was competent and proper, as required by this 

Court in Eke.7 

46.2 Whether it was possible, as a matter of law, for the residents to 

waive our rights under the PIE Act and section 26 (3) of the 

Constitution to a court-sanctioned inquiry before any order for 

our eviction was made, and to protection from homelessness in 

the event that an eviction order was to be granted. 

46.3 Whether, if it was possible for the residents to waive these 

rights, Khumalo AJ could have been satisfied that the residents’ 

alleged waiver was free, voluntary and given in the full 

knowledge of the rights waived in consequence. 

                                                 
7
 Eke, para 25 and 26 
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46.4 Whether Khumalo AJ adopted the inquisitorial approach, made 

mandatory by this Court’s decision in Pitje, to establish the 

nature and effectiveness of the consent alleged, the residents’ 

needs and circumstances and the residents’ ability to afford 

alternative accommodation. 

46.5 Whether Khumalo AJ took into account “all the relevant 

circumstances” before granting an order for our eviction, as a 

court is required to do in terms of section 26 (3) of the 

Constitution.  

47 I am advised and respectfully submit that Khumalo AJ’s and Adams AJ’s 

approach to each of the issues set out above fell well below the standard 

imposed by the Constitution on courts hearing applications for the 

eviction of poor and vulnerable people, such as the residents.   

48 The residents accordingly contend that the eviction order by consent was 

made in violation of our rights in terms of section 26 (3) of the 

Constitution, to eviction only after all the relevant circumstances have 

been taken into account.  

49 In the context of this case, the relevant circumstances would have to 

have been taken to include, at minimum: whether the residents actually 

consented to an eviction order, whether that consent was free, voluntary 

and informed, whether an order for eviction would lead to homelessness, 

and whether an order made without these enquiries having been 
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conducted – despite the fact that some of the residents were present in 

court – was competent and proper in the circumstances.  

50 I am advised that the residents’ rights of access to court were also 

infringed, because -  

50.1 Khumalo AJ made the order without speaking to any of the 

affected residents, despite the fact that four of us were present 

and had no legal representation. Khumalo AJ relied instead on 

the hearsay evidence of someone who now disavows any right 

to represent us, was not one of the residents, had no right of 

appearance before her and was not placed under oath before 

giving evidence of our alleged consent to be evicted.  

50.2 The effect of making the order by consent without the necessary 

enquiries being made was to deprive the residents of our 

opportunity to present our needs and circumstances to the 

court, and to motivate that the eviction order to be refused, or to 

be tied to the provision of alternative accommodation by the City 

of Johannesburg (“the City”).  

51 For all of these reasons, the residents argued before Adams AJ that the 

order for our eviction was erroneous, and fell to be rescinded and set 

aside in terms of Rule 42 (1) (a) of the Uniform Rules of Court.  
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52 In the alternative the residents relied on common law, insofar as the 

order was made by consent in circumstances where there was, as a 

matter of fact, no consent to it, and, even if there was, that consent 

amounted to an invalid waiver of our rights not to be evicted without all 

the relevant circumstances being taken into account, and our rights to 

join the local authority and seek temporary accommodation against it in 

the event that our eviction was granted. 

53 I respectfully submit that Adams AJ’s refusal to rescind the eviction order 

of Khumalo AJ was plainly erroneous, and that there is at least a 

reasonable prospect that this Court will reverse Adams AJ’s decision, 

and rescind Khumalo AJ’s eviction order.  

C THE STEPS TAKEN BY THE RESIDENTS TO CHALLENGE THE 

EVICTION ORDER 

54 After the hearing before Khumalo AJ, Mr. Ngubane told us that the matter 

had been postponed, and he would let us know when it was next in court. 

I only learned later that an order for our eviction had been made.  

55 In the rescission application before Adams AJ, none of this was disputed. 

In the respondents’ answering papers in that application, Mr. Ngubane 

disavowed any authority to represent the residents at all.  

56 The eviction order of Khumalo AJ directed the residents to vacate our 

homes by 15 November 2013.   
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57 Once we realised that an eviction order had been granted, the residents 

approached SERI, our current attorneys. SERI took the view that the 

order of Khumalo AJ was erroneously sought and granted, both because 

there was no real consent to it, and because no enquiries were directed 

to the residents relating to the effect of an eviction order on us, or to the 

City of Johannesburg on its ability to provide accommodation to any of 

the residents who needed it.  

58 Despite being sure that the order of Khumalo AJ was wrong in law, SERI 

was unsure of whether the residents’ remedy lay by way of rescission or 

appeal. Based on advice from senior counsel, however, SERI brought 

both an application for leave to appeal against, and an application to 

rescind, the order of Khumalo AJ. 

59 The application for leave to appeal was dismissed on the merits by 

Khumalo AJ. Her judgment in this regard is annexure “H”. I point out that 

Khumalo AJ does not record in her judgment that she questioned any of 

the residents on whether our consent was free voluntary and informed, 

and on what the effect of an eviction order against us might be.  

60 An application for special leave to appeal dismissed by the Supreme 

Court of Appeal on the basis that an order by consent is not appealable. 

A copy of that order is annexure “I”. 
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61 The residents proceeded with the rescission application, which was 

argued before Adams AJ in the Gauteng Local Division of the High Court, 

on 3 November 2015. 

62 Adams AJ handed down his judgment on 12 November 2015.  

63 Adams AJ found that all the residents (even those who had not been 

present in court) had consented to our eviction; that, in any event, had 

Khumalo AJ been fully apprised of all the facts at the time the eviction 

order was made, she would have ordered the residents’ eviction anyway, 

notwithstanding the undisputed fact that the eviction would lead to 

homelessness.  

64 Finally, Adams AJ held that the residents’ decision to bring a rescission 

application rather than to pursue the City of Johannesburg directly for 

alternative accommodation was a decision made in bad faith. In his view, 

the residents ought not to have brought a rescission application, but 

ought instead to have accepted our eviction from our homes, and 

instituted a separate application against the City of Johannesburg for 

emergency accommodation. Not only that, but the residents’ failure to do 

so, Adams AJ found, rendered the pursuit of our rescission application an 

act of bad faith.  

65 I respectfully submit that this approach to the residents’ situation is 

fundamentally misconceived. The residents could not have pursued the 

City of Johannesburg for emergency accommodation without challenging 
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the eviction order, to which we were alleged to have consented, and in 

which no provision for any alternative accommodation was made. The 

City would have been perfectly within its rights to decline to provide 

accommodation on the basis that the residents had already agreed to 

make our own way. The eviction order had to be challenged.   

66 In any event, it is a matter of long-standing record that the City of 

Johannesburg is highly resistant to orders that it provide alternative 

accommodation, and notoriously slow in actually providing 

accommodation when finally ordered to do so. A recent case illustrates 

the point. The occupiers in the Hlophe case8 first obtained an order that 

they be provided with alternative accommodation as a pre-condition for 

their eviction in June 2012. It was not until January 2016 that 

accommodation was actually provided, pursuant to an order of the 

Supreme Court of Appeal directing the Mayor, the City Manager and the 

Director of Housing to bring about the City’s compliance with the June 

2012 order, and a subsequent application in the High Court to hold those 

officials in contempt.  

67 In these circumstances, it is unrealistic to expect the residents to pursue 

the City of Johannesburg for accommodation while simultaneously 

fighting a rear-guard action against the execution of an eviction order 

against us. This is precisely why this Court has held that the date of 

                                                 
8
 City of Johannesburg Metropolitan Municipality and others v Hlophe and others 2015 (2) All SA 

251 (SCA) 
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eviction in an order granted under the PIE Act must be linked to the date 

on which a local authority must provide alternative accommodation.9  

68 At the heart of this matter is not the residents’ decision to pursue the 

rescission of an eviction order that we never consented to, and which 

would put us out on the streets if left unchallenged. The nub of the 

dispute between the parties is rather what is required for a Judge to carry 

out her statutory duty to satisfy herself that an order for our eviction 

would be just and equitable in terms of the PIE Act; to satisfy herself that 

there is proof that the eviction order correctly reflected what the residents 

had agreed to; and to satisfy herself that the order had been consented 

to freely and voluntarily in the full knowledge of the rights waived in 

consequence.  

C THE JUDGMENT OF ADAMS AJ 

69 I am advised and respectfully submit that Adams AJ and the Supreme 

Court of Appeal erred in refusing leave to appeal. There is a reasonable 

prospect that Adams AJ’s judgment in the rescission application may be 

reversed on appeal, on five broad bases.  

70 First, Adams AJ erroneously inferred that all of the residents consented 

to the eviction order of Khumalo AJ. The learned judge failed to take into 

account that– 

                                                 
9
 Blue Moonlight, para 100.  
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70.1 Only four out of the 184 residents were present in Court; 

70.2 There was no dispute that those four residents had no mandate 

to agree to an eviction order;10 

70.3 The 180 residents not present in court could have had no 

knowledge of the negotiations alleged by the respondents 

during which, the respondents say, the four residents who 

attended court consented to an eviction order; 

70.4 Accordingly, there was no basis to infer, as Adams AJ did, that 

“the applicants, or at least the majority, had agreed to the Draft 

Order which was made an Order of Court”.11 The respondents 

allege that only four of the residents agreed to the draft order. 

We dispute this, but the fact remains that we cannot, on any 

basis, have been inferred to consent to the draft order on behalf 

of the 180 residents who were not present at Court, did not give 

us a mandate to negotiate an eviction order and had no 

knowledge of any negotiations between the residents present at 

Court and the respondents’ legal representatives.  

71 Second, even if it could be inferred that all of the residents consented to 

the eviction order of Khumalo AJ, mere acquiescence in its terms is not 

enough.  

                                                 
10

 Judgment of Adams AJ (“Judgment”), para 19.  
11

 Judgment, para 28. 
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72 The onus was on the respondents to prove that the residents’ consent 

was legally valid. To establish this, the respondents had to show that the 

consent was given freely, voluntarily and in full knowledge of the rights 

waived in consequence of the consent.12 

73 The respondents made no attempt to satisfy that onus. In contrast, the 

residents clearly and unequivocally stated that we had no idea that we 

were entitled to claim temporary accommodation against the City of 

Johannesburg and have the date of our eviction linked to the date on 

which the City of Johannesburg would be required to provide such 

accommodation.13 Nor did we have any idea that we were entitled to 

place our personal circumstances before Khumalo AJ in an effort to 

persuade her that the eviction would not be just and equitable. The 

respondents do not dispute this. It makes no difference that, as Adams 

AJ found, the residents were aware of these rights by the time the 

rescission application was launched.14 That is not sufficient. The 

respondents had to show that the residents knew of our rights before we 

consented to the eviction order of Khumalo AJ. This was never 

demonstrated. The residents’ version that we had no knowledge of our 

rights stood uncontested.  

                                                 
12

 Laws v Rutherfurd 1924 AD 261 at 263. Mahomed v President of the Republic of South Africa 
2001 (3) SA 893 (CC) (“Mahomed”), paras 62 and 64.  
13

 See Blue Moonlight, para 100.  
14

 Judgment, para 17. 
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74 Third, Adams AJ was wrong to find that the residents were represented 

before Khumalo AJ, and were in a position to draw her attention to their 

needs, circumstances and inability to afford alternative accommodation.  

75 It is common cause that the residents had no legal representation. Mr. 

Ngubane, who we asked to help us secure a postponement, vehemently 

denies any mandate to represent the residents. The residents were 

therefore unrepresented. 

76 In any event, Khumalo AJ was required to actively investigate both the 

nature of the consent relied on by the respondents and the residents’ 

needs, circumstances and ability to afford alternative accommodation. 

This proposition has been confirmed by this Court and the Supreme 

Court of Appeal on many occasions.15 It is also recorded in Adams AJ’s 

judgment.16 There was no evidence on the record to suggest that 

Khumalo AJ conducted any of these investigations. Khumalo AJ’s failure 

to do so rendered the grant of the order erroneous.  

77 Fourth, Adams AJ was wrong to find that, even if Khumalo AJ had been 

informed of the residents’ needs, circumstances and inability to afford 

alternative accommodation, she would still have granted the eviction 
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order.17 This finding appears to be based on the proposition that, where 

unlawful occupation of a property is conceded, the only issue before the 

Court is the date of eviction.  

78 This is, with respect, not consistent with the prevailing case law, which 

sets out the following principles – 

78.1 Where unlawful occupation is proved or conceded, the court 

must conduct two separate inquiries. The first is whether an 

eviction per se would be just and equitable. If an eviction would 

be just and equitable, the court is then enjoined to consider 

what conditions should be attached to the eviction order and on 

what date the eviction may be carried out.18 

78.2 An eviction that would lead to homelessness is not, generally, 

just and equitable.19 

78.3 Where an eviction would lead to homelessness, the participation 

of the local authority (in this case the City of Johannesburg) in 

the proceedings is essential.20 The question of whether an 

eviction would be just and equitable depends, at least in part, on 

whether the local authority has made alternative 

accommodation available to the unlawful occupiers, or whether 

                                                 
17

 Judgment, para 40. 
18

 City of Johannesburg v Changing Tides 2012 (6) SA 294 (SCA) (“Changing Tides”), paras 19 
and 25. 
19

 Port Elizabeth Municipality, para 28; Shulana Court, para 16.  
20

 Shorts Retreat, paras 11 to 14.  



 27 

it can reasonably be expected to do so. If there is no alternative 

accommodation, an eviction order cannot be made.21  

78.4 Once it is established that a local authority has made 

accommodation available, or will be directed to do so, the 

question of when the eviction should take place arises as a 

second inquiry.22 Generally, the date of eviction should be 

linked to the date on which the local authority offers to provide, 

or is directed to provide, alternative accommodation.23   

79 In this case, it has never been disputed that the residents’ eviction will 

render us homeless. However, the City has not been joined to the 

proceedings; it has not been asked to report on the provision of 

alternative accommodation to the residents; and the dates set for eviction 

by Khumalo AJ (15 November 2013) and then by Adams AJ (31 January 

2016) had no regard to whether accommodation would actually be 

available on either of those dates.  

80 Adams AJ was accordingly wrong, on reconsidering some of the 

evidence that should have been adduced before Khumalo AJ, to decide 

that an eviction, much less an eviction on 31 January 2016, would be just 

and equitable. 
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81 Fifth, there was no basis on which to find that the rescission application 

was not bona fide. This finding appears to be based on Adams AJ’s 

conclusion that “the approach of the applicants was to expend all of their 

efforts and energy in getting the eviction order set aside, notwithstanding 

the fact that they are, by all accounts, in unlawful occupation of the 

premises”.24 Adams AJ concluded that the residents were “not allowed to 

sit back and expect the respondents to take the necessary measures to 

get the local authority to intervene. The [residents] themselves should 

have taken the initiative”.25 

82 However, the only way that the residents could have sought the 

participation of the City in the proceedings was by bringing an application 

for its joinder. That was not possible while the eviction order stood.  

83 Even if the residents were wrong in this regard, that is not evidence of 

bad faith. It is, at best, evidence that we made an incorrect strategic 

judgment in the course of contested litigation, during much of which we 

were unrepresented. We should not be punished, even if we were wrong, 

with an order that we be evicted onto the streets.  

84 Each of these five contentions will be developed further below.  

First Ground: No Basis on which to Infer Consent 
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85 It was never alleged on behalf of the respondents that all of the residents 

consented to the eviction order freely and voluntarily in the full knowledge 

of the rights we waived as a consequence. The respondents’ case was 

that, even though the four residents at court were unhappy with the 

eviction application because the property had been our home for a long 

period of time, we nonetheless sought a two-week extension of the 

deadline to vacate the property, and a right of first refusal to apply for 

flats in the renovated property, and otherwise showed no sign of 

unhappiness or dissatisfaction.  

86 Accordingly, the respondents’ version is, at its highest, that four out of the 

184 residents, without the benefit of any legal advice or representation, 

passively acquiesced when faced with an experienced team of attorneys 

and counsel trying to get them to agree to an eviction. That, plainly, was 

not legally valid consent.  

87 In these circumstances, Adams AJ was constrained to rely on two 

inferences to reach the conclusion that the residents consented to the 

eviction order. 

87.1 Firstly, Adams AJ inferred from amendments made to the Draft 

Order that was ultimately endorsed by Khumalo AJ, that the 
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residents “were able, at some stage, to negotiate a later date on 

which they would have to vacate the premises”.26  

87.2 Secondly, Adams AJ inferred that the four residents present at 

Court negotiated the terms of the Draft Order “ostensibly on 

behalf of the majority of the occupiers of the property”27 and 

that, accordingly, the residents “or at least the majority, had 

agreed to the Draft Order which was made an Order of Court”.28 

88 I respectfully submit that neither of these inferences is sound. In the first 

place, it cannot be inferred from mere participation in negotiations to 

amend the draft order (which participation we deny) that the residents 

consented to our eviction. This inference is clearly inconsistent with the 

undisputed facts that the residents were unhappy with the eviction 

application, that we had lived at the property for many years, and that we 

had nowhere else to go. Adams AJ and Khumalo AJ should have 

required clear and unequivocal evidence that the residents understood 

both the consequences of the Draft Order and the rights we had to 

oppose the application, and that we nonetheless freely and voluntarily 

consented to the draft order. There is no such evidence.  

89 There was also no basis for the inference that the four residents present 

at Court were mandated to consent to an eviction on behalf of the other 
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180 residents of the property who were not present at Court. The 

residents’ undisputed evidence was that the four people who attended 

court were mandated to negotiate a postponement on behalf of the rest 

of the residents. That undisputed allegation is recorded in Adams AJ’s 

judgment,29 but the logical conclusion – viz. that those of the residents 

not present in Court could not have consented to the draft order – is not 

drawn. Even the finding of consent is equivocal: Adams AJ held that “the 

applicants, or at least the majority, had agreed to the Draft Order”.30 This 

begs the question of exactly who consented. Was it all of the residents? 

Or just a majority? Or just the residents present at Court? The judgment 

of Adams AJ leaves this question unanswered. But in order to draw an 

acceptable inference of consent, that question had to be answered. 

90 The onus to establish consent was on the respondents.31 I respectfully 

submit that there is a reasonable prospect of this Court finding that this 

onus had not been discharged because the inferences drawn by Adams 

AJ could not be sustained on the undisputed facts.  

Second Ground: No Evidence of Legally Effective Consent 

91 It was, in any event, not enough for the respondents to demonstrate that 

that the residents agreed to the eviction order. They had to show that the 

agreement was legally effective. By consenting to a simple eviction order, 
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without the joinder of the local authority, or any provision for alternative 

accommodation being incorporated into the order, the residents would 

have waived their constitutional and statutory rights to – 

91.1 eviction only after all the relevant circumstances have been 

taken into account; 

91.2 a court-sanctioned inquiry into our means, circumstances and 

ability to afford alternative accommodation; and 

91.3 have the date of our eviction linked to a date on which the City 

of Johannesburg would be required to find alternative 

accommodation.  

92 I am advised and submit that it is not possible to waive statutory rights in 

social legislation intended to give effect to the Constitution.  

93 But, even if such a waiver is possible, the common law requirements for 

waiver of ordinary statutory rights are long standing, have been approved 

by this Court.32 The onus is on the party relying on waiver to prove that 

the consent was free, voluntary and fully informed.33  

94 These requirements were not met on the facts of this case, because, at 

the time the Draft Order was allegedly consented to, none of the 

residents was aware of our rights to claim temporary accommodation as 
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a precondition to our eviction, and had no knowledge of our procedural 

rights to join the City of Johannesburg and to place our circumstances 

before Court in order to convince it to grant just and equitable relief that 

would prevent us from becoming homeless. Our alleged consent to the 

eviction order of Khumalo AJ could never have been informed consent.  

95 I respectfully point out that the judgment of Adams AJ does not deal with 

this issue at all. It simply asserts that “there was no justus error”.34 No 

reasons are advanced to support this conclusion. We respectfully submit 

that this conclusion could not be reached on the facts before Adams AJ. 

If, as is undisputed, the residents were unaware of the relevant 

constitutional and statutory rights at the time the draft order was allegedly 

consented to, there was clearly justus error, and an invalid waiver of 

rights.  

96 Accordingly, even if it can be established that all of the residents agreed 

to the eviction order (it cannot), there is a reasonable prospect that this 

Court will find that the consent, if given, was legally ineffective. 

Third Ground: Khumalo AJ’s Failure to Address the Residents’ Needs and 

Circumstances 

97 Adams AJ accepted the applicable jurisprudence of this Court and the 

Supreme Court of Appeal: viz. that in eviction proceedings under the PIE 

Act, a court is obliged to go beyond its normal functions as a passive 
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umpire on the issues placed before it by the parties. It is instead obliged 

to “act proactively”, “investigate”, “call for further evidence” and/or “make 

special protective orders” where necessary.35 

98 Since Adams AJ handed down his judgment, this Court has once again 

confirmed that the PIE Act requires courts to “probe and investigate the 

surrounding circumstances when an eviction from a home is sought”36 in 

order to be sure that an eviction order is just and equitable.  

99 The residents’ case before Adams AJ was that Khumalo AJ was not 

entitled to rely on the mere say-so of Mr. Ngubane to conclude that the 

residents’ eviction was consented to, and that it was therefore just and 

equitable. Mr. Ngubane’s unsworn, hearsay evidence was strictly 

inadmissible.   

100 In any event, Khumalo AJ should have been alert to the need to probe 

deeper into the allegation of consent, and to the justice and equity of the 

eviction order. The respondent’s founding papers disclosed that the 

property was a large residential stand with a run-down building in need of 

refurbishment. The papers also established that there were an unknown, 

but probably significant, number of occupiers on the property.  
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101 Despite this, Khumalo AJ failed to call for further information on the 

needs and circumstances of the occupiers. Had she done so, she would 

have found that – 

101.1 There are 161 adults and 23 children living on the property; 

101.2  Twenty-one of the residents’ households are headed by 

women; 

101.3 The longest standing occupant has lived on the property for 26 

years; 

101.4 There is at least one pensioner resident on the property; and 

101.5 The average household income on the property is R1360 per 

month. 

101.6 None of the residents has access to affordable alternative 

accommodation.  

102 In these circumstances, the eviction of the residents is bound to result in 

homelessness.  

103 Despite this, Adams AJ declined to apply the ordinary principles relating 

to judicial conduct in eviction proceedings. He did so on the basis that the 
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residents “were represented in court” and “would have been fully entitled 

to canvass all the relevant circumstances.”37 

104 I respectfully submit that this conclusion cannot be sustained. The 

residents were clearly not represented in Court. We certainly had no 

legal representation. Mr. Ngubane, who the residents say had a mandate 

to ask the court for a postponement, denies any mandate to represent 

the residents at all.  In these circumstances, it is hard to understand in 

what meaningful sense the residents were represented. No-one spoke 

for us. No-one asked us any questions.  

105 There is accordingly every prospect that this Court will find that the 

circumstances of this case cried out for Khumalo AJ to assume her 

constitutionally and statutorily ordained inquisitorial role, and that her 

failure to do so means that the eviction order of Khumalo AJ was 

erroneously granted.  

Fourth Ground: Eviction Order in any Event Not Just and Equitable 

106 Adams AJ went on to find that, even if Khumalo AJ had conducted the 

necessary inquiries, she would still have ordered the residents’ eviction, 

even though it had never been disputed that the residents’ eviction would 

render them homeless. 
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107 I respectfully submit that this conclusion was based on three fundamental 

errors of law.  

108 The first error related to the nature of the inquiry to be undertaken by a 

court in PIE proceedings. Adams AJ found that the residents’ 

circumstances and the fact that an eviction would render us homeless 

“may have had an influence on her ruling relating to the timing of the 

eviction, but not on the order to evict.”38 

109 This is not correct.  Adams AJ relied for this conclusion on paragraph 25 

of the decision of the Supreme Court of Appeal in City of Johannesburg v 

Changing Tides 74 (Pty) Ltd and Others,39 to the effect that “once the 

court decides that there is no defence to the claim for eviction and that it 

would be just and equitable to grant an eviction order, it is obliged to 

grant that order.” Adams AJ overlooked the fact that the real possibility of 

homelessness resulting from an eviction is itself a defence to an eviction 

application. It is not merely relevant to the date of eviction. This was 

confirmed by the Supreme Court of Appeal in Occupiers of Shulana 

Court v Mark Lewis Steele.40 In that case, the Supreme Court of Appeal 

was asked to rule on whether the risk of homelessness that would follow 

on eviction constitutes a bona fide defence for the purposes of a 

rescission application at common law. Acting Justice Theron noted this 

Court’s clear stricture that “…a court should be reluctant to grant an 

                                                 
38

 Judgment, para 40.  
39

 2012 (2) SA 294 SCA).  
40

 [2010] 4 All SA 54 (SCA). 



 38 

eviction against relatively settled occupiers unless it is satisfied that a 

reasonable alternative is available”41 and then concluded that “having 

regard to the personal circumstances of the occupiers, and in particular 

the real prospect that their eviction could lead to homelessness, . . . they 

have established a bona fide defence that carries some prospect of 

success”.42 

110 In Changing Tides, too, the Supreme Court of Appeal made clear that the 

PIE Act mandates “two separate enquiries”. The first is “whether is just 

and equitable to grant an eviction order having regard to all relevant 

factors”. These “factors include the availability of alternative land or 

accommodation”.43 Justice Wallis went on to say that, in proceedings 

under the PIE Act, “what is being sought from the court is an order that 

can be granted only if the court is satisfied that it is just and equitable that 

such an order be made. If, at the end of the day, it is left in doubt on that 

issue it must refuse an order”.44 

111 Accordingly, faced with undisputed evidence that there was (and is) no 

alternative accommodation available to the residents, Khumalo AJ, and, I 

respectfully submit, Adams AJ, should not have granted an eviction order 

at all. The issue of the timing of the eviction order is irrelevant in 
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circumstances where, as is clear in this case, an eviction per se is not 

just and equitable, because it would lead to homelessness. 

112 The second error committed by Adams AJ was his misconstrual of the 

role of the City of Johannesburg in eviction proceedings.  In this respect, 

Adams AJ criticised the residents on two bases.  

112.1 He first found that the residents themselves ought to have taken 

the initiative to join the City of Johannesburg.45  

112.2 He then suggested, relying on the decision of Willis J in 

Johannesburg Housing Corporation (Pty) Ltd v Unlawful 

Occupiers, Newtown Urban Village46 that the onus was on the 

residents to formulate a “bona fide and credible proposal” as to 

the role of the City of Johannesburg.47 

113 I respectfully submit that this Court is likely to find that neither of these 

criticisms can be sustained, and that, in any event, they did not relieve 

either Adams AJ or Khumalo AJ of their obligations to join the City mero 

motu.  

114 There was no way that the residents could have joined the City of 

Johannesburg before the eviction order of Khumalo AJ was granted. We 

did not know that we had a right to do so, and were not advised of this 

right. In any event, as the Supreme Court of Appeal’s decision in 
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Changing Tides makes clear, the duty to join the City rests on the 

respondents:  

“Whenever the circumstances alleged by an applicant for an eviction 

order raise the possibility that the grant of that order may trigger the 

constitutional obligations on the part of a local authority to provide 

emergency accommodation, the local authority will be a necessary party 

to the litigation and must be joined. Where the applicant is doubtful about 

the position it would be a wise precaution for it to join the local 

authority”.48 

115 This is consistent with what this Court had to say in Blue Moonlight, 

which it held that in eviction proceedings which might trigger the state’s 

duty to provide alternative accommodation: “the joinder of the City as the 

main point of contact with the community is essential.”49 

116 But the fundamental question is not so much who should have joined the 

City, but whether the City was a necessary party to the proceedings 

before Khumalo AJ. On the test in Changing Tides set out above, the 

City was clearly a necessary party, and should have been joined, either 

by the respondents, or by the Court. This is the approach taken by the 

Supreme Court of Appeal in Occupiers of ERF 101, 102, 104 and 112 

Shorts Retreat, Pietermaritzburg v Daisy Dear Investments,50 in which a 

unanimous Court made clear that if the local authority is a necessary 
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party, then the Court itself is under a duty to join the local authority mero 

motu, even if the parties did not.51 

117 The approach of Adams AJ was instead to criticise the residents for 

failing to join the City, but this course of action was not open to the 

residents once an eviction order had been granted against us. The 

eviction order of Khumalo AJ effectively deems the residents to have 

consented to an eviction without the City’s involvement. Accordingly, 

there is no basis on which the City could be said to have an interest in 

the proceedings if the residents are taken to have agreed to make their 

own way.  

118 For that reason, it was essential that the residents first rescind the 

eviction order of Khumalo AJ before joining the City of Johannesburg. 

The residents “bona fide and credible” proposal was that the City should 

be joined to the proceedings and be put on terms to set out what steps it 

would take to provide the residents with temporary accommodation, and 

when those steps would be taken.  

119 The third error committed by Adams AJ was his failure to join the City on 

his own initiative and to suspend the operation of the eviction order of 

Khumalo AJ pending the formulation of a plan to relocate the residents to 

temporary accommodation. Given the undisputed evidence that the 

residents’ eviction without the City’s involvement would lead to 
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homelessness, that is the course of action Adams AJ was bound to 

follow, even if he was not satisfied that the eviction order of Khumalo AJ 

should be rescinded.  

120 For all of these reasons, there is at least a reasonable prospect that this 

Court will either rescind the eviction order of Khumalo AJ erroneously 

granted, or, at the very least, interfere with Adams AJ’s variation of that 

order by joining the City, and suspending the operation of the order until 

such time as the City has formulated a plan to provide temporary 

accommodation to the residents, and has presented that plan to the High 

Court.  

Fifth Ground: No Evidence of Bad Faith 

121 Adams AJ found that the rescission application was brought in bad faith, 

because the residents had pursued it instead of directly approaching the 

City for relief in the form of temporary accommodation.52 

122 I respectfully submit that this finding cannot be sustained. The reasons 

why the residents adopted the course of action we did are set out above. 

There is nothing on the record to support the inference of bad faith.  Even 

if we were mistaken, that does not mean we are in bad faith. Bad faith is 

not ignorance. It is more than just adopting a mistaken attitude to a case. 

                                                 
52

 Judgment, paras 42 and 43.  



 43 

It implies malice, and “an active and wilful disregard of the considerations 

which were proper to the case”.53 

123 There is accordingly at least a reasonable prospect that this Court will set 

aside the finding of bad faith and Adams AJ’s refusal of relief on that 

basis. 

D ISSUE ESTOPPEL 

124 Before Adams AJ and the Supreme Court of Appeal, the respondents 

raised the defence of “issue estoppel”. It was argued that the issue of 

whether residents consented to our eviction is res judicata, because 

Khumalo AJ held in her judgment refusing leave to appeal, that the 

residents’ conduct before her amounted to a waiver of our rights under 

section 4 (7) of the PIE Act. 

125 I am advised that a plea of issue estoppel requires a final and definitive 

judgment on the merits between the same parties on the same legal 

issue.  

126 Khumalo AJ’s judgment was neither final nor definitive. It was followed by 

an order of the Supreme Court of Appeal determining that the matter was 

not appealable, presumably because an order by consent is not final and 

is susceptible to rescission. The residents were accordingly perfectly 

entitled, in our rescission application, to deny that we waived our rights.  
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127 In any event, I am advised and submit that issue estoppel is an equitable 

doctrine which should never operate to deny a party the right to be 

heard.54 In this case, if the respondents’ argument based on issue 

estoppel were to be accepted, the residents would be completely denied 

access to court twice: the first time on the basis that Mr. Ngubane 

consented to our eviction even though he now vehemently denies any 

authority to do so, and the second time on the basis that we were refused 

leave to appeal on the procedural ground that an order allegedly by 

consent is not appealable. Whatever else might be said of this state of 

affairs, it is far from equitable.  

128 Neither the High Court nor the Supreme Court of Appeal dealt with the 

respondents’ argument based on issue estoppel. It clearly had, and still 

has, no merit.  

E THE INTERESTS OF JUSTICE 

129 Over and above the errors in the judgment of Adams AJ, I submit that the 

interests of justice require leave to appeal to be granted in this matter.   

130 I respectfully submit that the questions arising in this case – especially 

insofar as they relate to consent – are of sufficient complexity and novelty 

to warrant the attention of this Court. This case raises fundamental 

issues concerning the judicial role in eviction proceedings under the PIE 
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Act, and the bases on which a Judge can infer that a party has 

consented to an order affecting his or her fundamental rights without the 

Judge actually speaking to that party or anyone who accepts authority to 

represent him or her. I submit that, if there are any such circumstances, 

they were not present in this case, and that the eviction order granted – 

without any interaction at all with the residents or anyone who accepts 

authority to represent them – was clearly erroneous.  

131 The residents are poor people. We will be rendered homeless by the 

execution of the eviction order.  It is necessary for this Court to provide a 

clear statement on the eviction orders granted by consent in these 

circumstances. Furthermore, this Court may be required to give guidance 

on the correct approach for both the respondents and courts in such 

matters. 

F CONCLUSION 

132 For all of these reasons, I respectfully submit that – 

132.1 This application clearly raises constitutional issues of substance 

and importance.  

132.2 There is a reasonable prospect that this Court will reverse or 

materially alter the order of Adams AJ in the High Court; and 
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132.3 It is in the interests of justice to grant the residents leave to 

appeal.  

133  Accordingly, I respectfully request that this Court grants the relief set out 

in the notice of motion to which this affidavit is attached.   

_____________________________ 

HLENGIWE GLORIA MHLAMBO 

Signed and sworn before me on this    day of May 2016 at JOHANNESBURG 
after the Deponent acknowledged that she is fully cognisant of the contents of this 
affidavit, that she understands it, that she has no objection to taking the prescribed oath 
and that she considers the oath binding on her conscience. In administering this oath the 
requirements of Regulation R2477 dated 16 November 1984, as amended, have been 
fulfilled.           
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