
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 
Case No. 108/2013 

 
                                                                    
In the matter between: 
 
 
OCCUPIERS OF ERVEN 87 & 88 BEREA  Applicants  
 
and  
 
DE WET, CHRISTIAN FREDERICK N.O. First Respondent 
 
PARBHOO, ROYNATH N.O. Second Respondent 
 
 

 
APPLICANTS’ PRACTICE NOTE 

 

 

A NATURE OF THE APPLICATION  

1 This is an application for leave to appeal against the judgment 

of Adams AJ, sitting in the Gauteng Local Division of the High 

Court, in which he refused the applicants’ application to 

rescind an eviction order made against them, purportedly by 

agreement.  
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B BASIS FOR JURISDICTION 

2 The applicants’ applications for leave to appeal were 

dismissed by the Adams AJ on 5 February 2016, and by the 

Supreme Court of Appeal (per Maya DP and Kathree-

Setiloane AJA) on 25 April 2016. 

3 The applicants accordingly seek leave to appeal against the 

judgment of Adams AJ in terms of Rule 19 of the Rules of this 

Court.  

C ISSUES TO BE ARGUED 

4 This application raises the following issues – 

4.1 Whether the applicants in fact consented to an eviction 

order.  

4.2 Whether the applicants can waive their constitutional 

and statutory rights to a just and equitable order made 

after considering all the relevant circumstances. These 

rights accrue to the applicants in terms of section 4 of 

the Prevention of Illegal Eviction from and Unlawful 
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Occupation of Land Act 19 of 1998, and section 26 (3) 

of the Constitution.  

4.3 Whether, if these rights can be waived, the 

respondents have established that the applicants did 

so, freely, voluntarily and in the full knowledge of them.  

4.4 Whether the eviction order made against the 

applicants should be rescinded, and, if so, whether 

rescission should be in terms of Rule 42 (1) (a) of the 

Uniform Rules of Court, or under the common law.  

D ESTIMATE OF THE LENTGH OF ARGUMENT 

5 Argument will take less than a day. The applicants’ argument 

will take no more than one hour.  

E PARTS OF THE RECORD THAT ARE IMPORTANT FOR THE 

DETERMINATION OF THE APPEAL 

6 Applicants’ Founding Affidavit, vol 1, pp 4 to 67. 

7 Respondents’ Answering Affidavit, vol 2, pp 139 to 163. 

8 Affidavit of Mr Skhulu Ngubane, vol 2, pp 164 to 170. 
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9 Judgment of Khumalo AJ, vol 2, pp 181 – 195. 

10 Applicants’ Replying Affidavit, vol 3 pp 245 – 258. 

11 Judgment of Adams AJ, vol 3, pp 264 to 286. 

F SUMMARY OF ARGUMENT 

12 In this case, the applicants (“the residents”) seek leave to 

appeal against the High Court’s refusal to rescind an eviction 

order. Khumalo AJ granted the eviction order “by agreement” 

on 10 September 2013. The residents’ application to rescind 

the eviction order was refused by Adams AJ, on 12 November 

2015. 

13 The main issues in this application are whether, on the facts 

alleged by the respondents (“the liquidators”), the residents 

actually consented to an eviction order, and whether, if they 

did, that consent was legally effective.  

14 A related issue concerns whether Khumalo AJ, in granting an 

order by agreement, was under an obligation to act pro-

actively to establish the nature and effectiveness of the 
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consent relied upon by the liquidators, and whether the 

eviction, even if consented to, would be just and equitable.  

15 The liquidators have failed to establish that the residents in 

fact agreed to the eviction order. The liquidators’ affidavits on 

this point are singularly coy. They assert that the residents 

consented to the eviction order without ever identifying the 

underlying conduct from which an acceptable inference of 

consent can be drawn. Mere participation in negotiations 

leading to the formulation of a draft order is insufficient to 

conclude that the residents actually consented to the eviction 

order.  

16 Without identifying the specific act or acts which signified the 

residents’ final agreement, no acceptable inference of consent 

can be drawn. It is a signal feature of this case that the 

liquidators have never been able to identify the exact point at 

which the residents consented to the eviction order, exactly 

who agreed to it on their behalf, and what conduct or 

utterances amounted to that consent. 
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17 The liquidators rely on consent procured from 4 of the 

residents. They then impute that agreement to be evicted to 

another 180 residents, who were not present at the time the 

eviction order was allegedly consented to. However, the 

liquidators have failed to establish any factual or legal basis for 

this imputation. 

18 Even assuming such a basis could be established, the 

liquidators still bear the onus to show that the consent given by 

the residents was legally effective. This onus has not been 

discharged, for the following two reasons.  

19 First, consent to the eviction order entailed the waiver of a 

number of constitutional and statutory rights – to eviction only 

after a court has considered all the relevant circumstances; to 

the joinder of the local authority; to the compilation of a report 

dealing with the residents’ needs and ability to afford 

alternative accommodation; and to the provision of alternative 

accommodation by the local authority if an eviction would 

otherwise render the residents homeless. These rights, 

grounded as they are in the courts’ constitutionally-ordained 
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function to determine when and under what circumstances 

evictions from homes are to be permitted, cannot be waived. 

Even if presented with a draft eviction order that has, 

ostensibly, been consented to, a court is still under a duty to 

consider all the relevant circumstances – including the 

ostensible consent – and decide for itself whether an eviction 

order is justified. 

20 Second, and assuming the residents’ constitutional and 

statutory rights could be waived, the requirements for the valid 

waiver of rights have not been established in this case. Such a 

waiver would have to be free, voluntary and informed. There is 

no dispute that, at the time they are alleged to have consented 

to the eviction order, the residents were unrepresented, and 

had no legal adviser. They were completely unaware of their 

rights to defend the eviction application on the basis that it 

would not be just and equitable, and to claim relief from the 

relevant local authority. They were led by someone who could 

not read or write in English. They were faced by a 

sophisticated team of attorneys and counsel for the liquidators, 

and were likely over-awed by the formality and complexity of 
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the proceedings in which they were swept up. Even if 

theoretically possible, a waiver of rights given under these 

circumstances cannot be free, voluntary and informed.  

21 Because there was no legally valid consent to the eviction 

order, it must be rescinded – whether under Rule 42 (1) (a) of 

the Uniform Rules of Court, or under the common law.  

22 It follows that Adams AJ was wrong to refuse to rescind the 

eviction order. His decision to do so must be set aside.  

STUART WILSON 

IRENE DE VOS 

Applicants’ Counsel  

Chambers, Johannesburg, 30 September 2016 

 

 


