
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO:    __________ 

SCA CASE NO. 101/2016 

GLD CASE NO. 2013/24254 

 

In the matter between: 

 

THE OCCUPIERS OF ERVEN 87 AND 88 BEREA Applicants 

 

and 

 

DE WET, CHRISTIAAN FREDERICK N.O. First Respondent 

 

PARBHOO, ROYNATH N.O. Second Respondent 

 

 

ANSWERING AFFIDAVIT 

 

 

I, the undersigned, 

CALVIN MASEKO 

 

do hereby make oath and state that: 

 

1. I am an adult businessman and deposed to the respondents' answering 

affidavit in the applicants' application for leave to appeal to this Court pursuant 

to their unsuccessful rescission application in the Gauteng Local Division, 

unsuccessful application for leave to appeal against the decision of the court a 

quo and the unsuccessful application for leave to appeal to the Supreme Court 



of Appeal.  In each of the before stated matters I deposed to the affidavits on 

the respondents' behalf because, as the purchaser of the property concerned, 

the facts concerning this matters are within my personal knowledge.  In 

particular, I am the person who attempted to engage with the applicants before 

the eviction proceedings were instituted, and engaged and negotiated with the 

applicants' four representatives at court in the conclusion of the agreement 

culminating in the consent order at the centre of this dispute. 

 

2. The legal propositions advanced herein are advanced on the advice of the 

respondents’ attorneys. 

 

INTRODUCTION 

 

3. I have read the very articulate and sophisticated affidavit deposed to by 

Ms Hlengiwe Gloria Mhlambo.   

 

4. The deponent incorrectly states that I have “attempted” to manufacture factual 

disputes (paragraph 5).  The disputes traversed by me in the respondents’ 

answering affidavit have always existed; the applicants were very much alive to 

these disputes since they were traversed in great detail in the papers before the 

court a quo and in the papers before the Supreme Court of Appeal as I 

demonstrate briefly below.   

 

 

 



THE ALLEGED FACTUAL DISPUTE CONCERING THE APPLICANT’S RISK OF 

HOMELESSNESS 

 

5. In the founding affidavit in the rescission application the applicants devote a 

number of pages to their personal circumstances.  The information provided is 

vague and sketchy.  I analysed the evidence that was given and criticized at 

some length.  In particular I criticized the conclusion contended for by the 

occupiers, that being an absence of affordable alternative accommodation.   

 

6. This evidence was proffered in circumstances where there was not any attempt 

on the applicants' part to find their own accommodation.   

 

7. This is a critical issue in the matter because the right in section 26 of the 

Constitution does not include a right to housing on demand;1 it is a right of 

access to adequate housing (on a progressive basis and within the state’s 

available resources).  Thus emergency accommodation is only made available 

by a local authority to a person who has established on the facts, that 

notwithstanding their best endeavours, they are unable to make alternative 

housing arrangements themselves and require the assistance of the local 

authority to do so.2  After all, in a world where resources are scarce one must 

live within one's means, not3 as the applicants claim, a right to live in inner city 

Johannesburg - some of the most expensive rental accommodation in the 

country. 

                                            
1  Government of the Republic of South Africa v Grootboom and others 2001 (1) SA 46 (CC) 

at [95] 
2  City of Johannesburg v Changing Tides 74 (Pty) Ltd and others 2012 SA 294 (SCA) at [47] 
3  Standard Bank of South Africa Ltd v Hunky-Dory Investments 188 (Pty) and others (No 2) 

2010 (1) SA 634 (WCC) at [30] 



 

8. The applicants did not establish that any one of them would be unable to find 

another place to live, whether afforded sufficient time, or at all. 

 

9. I attach marked "CM1" an extract in my answering affidavit before the court a 

quo and marked “CM2” the glib response that it elicited.   

 

10. I attach, further, an extract from my answering affidavit in the Supreme Court of 

Appeal marked "CM3".  A more comprehensive response was elicited thereby, 

as appears from the applicants’ replying affidavit before the court below as 

appears from “CM4” hereto.  

 

11. The aforegoing extracts demonstrate that applicants failed to cross the 

threshold necessary to establish that a risk of homelessness in fact exists4 and 

that this risk of homelessness is not of their own making consequent upon the 

applicants' refusal to take any steps in all the years since this matter started to 

secure their own alternative accommodation. 

 

THE CIRCUMSTANCES SURROUNDING THE CONSENT ORDER 

 

12. There is and has always been a factual dispute about what transpired at the 

court culminating in the consent order granted by Madam Justice  

 

                                            
4  Johannesburg Housing Corporation (Pty) Ltd v Unlawful Occupiers, Newtown Urban 

Village 2013 (1) SA 583 (GSJ) at [122] 



13. The applicants produced one version which is contradicted by the direct 

positive evidence of myself and Mr Ngubane. 

 

14. On the objective facts there is a negotiated court order.  It differs in material 

respects from the initial draft order.  This formed part of the evidence in the 

rescission application.  I attach marked "CM4(1)" the original draft order, 

"CM4(2)" the draft order pursuant to the settlement negotiations and "CM5" the 

affidavit of the secretary who prepared the draft orders.  I also attach marked 

"CM6" the extract from my answering affidavit before the High Court where I 

provide my version, having been involved in these negotiations, of what 

transpired.  Finally, I attach marked "CM7" an extract from my answering 

affidavit before the Supreme Court of Appeal.  I draw this Court's attention to 

paragraphs 4 to 8 thereof as well as paragraphs 20.1 to 20.5. 

 

15. The applicants ought to have dealt fully and property with these issues in their 

founding affidavit.  They cannot do so in a replying affidavit.   

 

A CASE FOR RESCISSION 

 

16. I deny that the Applicants have made out a case for rescission.  I dealt with this 

in my answering affidavit with reference to the authorities.  There is no 

contention in the affidavit under reply that I misstated the applicable legal 

principles, have been incorrectly advised or have misinterpreted the facts.  It is 

quite apparent that the Applicants' entire case is dependent upon a factual 



finding that plainly cannot be made owing the paucity of the evidence proffered 

by them in their very own application for rescission. 

 

DELAY 

 

17. It is correct that there were some delays in the filing of heads of argument at a 

particular stage in the litigation.   

 

18. This does not change the fact that in the many years that have passed the 

Applicants have made no attempt to secure their own accommodation and 

provide no evidence as to why they cannot or will not do so.  The delay of 

which I complain is real prejudice that is not capable of being gainsaid or 

undone. 

 

CONCLUSION 

 

19. There is no factual dispute concerning the applicants’ failure to make out a 

case that their eviction from the property will result in them being homeless.  

The applicants simply did not place essential facts falling within their knowledge 

before the Court.5 The applicants elected not to deal properly therewith in their 

founding affidavit.   

 

                                            
5  Wightman t/a JW Construction v Headfour (Pty) Ltd and another 2008 (3) SA 371 (SCA) at 

[13]  



20. As regards that which transpired at the High Court culminating in the consent 

order, there is a factual dispute that stands to determined in the respondents’ 

favour. 

 

21. There is no compelling reason why this Court should be burdened with this 

additional application or a replying affidavit. 

 

22. For these reasons I ask that this Court do not permit the Applicants to file a 

replying affidavit since it will then be presented with a wholly misleading and 

distorted image of what this dispute is about.  

 

WHEREFORE I pray that this application be dismissed. 

 

 

 DEPONENT 
  
SIGNED and SWORN to on this            day of                              2016 the deponent 
having sworn that he knows and understands the contents of this affidavit, that the 
oath that he takes is binding on his conscience and that the contents of this affidavit 
are both true and correct. 
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