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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 3 August 2017 at 10h00 the Constitutional Court handed down judgment in an 

application for leave to appeal against the 15 year imprisonment term imposed on the 

applicant, Mr Deshwin Barlow (Mr Barlow), by the High Court of South Africa, Gauteng 

Local Division, Johannesburg (High Court). 

On 23 October 2009, Mr Barlow was involved in a physical altercation with Mr Frederick 

(the deceased) during which Mr Barlow shot the deceased with the deceased’s gun, 

wounding him fatally.  Mr Barlow also shot Ms Botha, a passenger in the deceased’s car, 

in the elbow with the same gun. 

Mr Barlow was subsequently charged on eight counts, namely: the unlawful pointing of a 

firearm (count 1), murder (count 2), robbery (count 3), attempted murder (count 4), 

two counts of unlawful possession of a firearm (counts 5 and 7) and two counts of unlawful 

possession of ammunition (counts 6 and 8).  At the close of the State’s case, counsel for 

Mr Barlow applied for his acquittal in terms of section 174 of the Criminal Procedure Act 

(Act).  The High Court found that there was no prima facie case with respect to counts 1, 

5 and 6. 

On 30 March 2011, when delivering judgment, the High Court did not include 

attempted murder when listing the charges for which Mr Barlow stood trial, although the 

last paragraph of the judgment specifies the five counts (by number) on which Mr Barlow 

was convicted.  Mr Barlow was convicted on counts 2, 3, 7 and 8.  On count 3, he was 

convicted for theft (the competent verdict). 



On 1 April, Mr Barlow was sentenced to imprisonment as follows: ten years for count 2, 

five years for count 4, and three years for counts 7 and 8 together.  It was ordered that the 

sentences on counts 7 and 8 shall run concurrently with the sentence on count 4.  This 

resulted in an effective term of 15 years imprisonment. 

On the same day, Mr Barlow applied for leave to appeal against the conviction, and the 

High Court granted leave to appeal to the Full Court.  Although the Full Court dismissed 

the applicant’s appeal against his convictions it failed to mention that he had been found 

guilty of theft on count 3 (the robbery charge). 

Mr Barlow then applied to the Supreme Court of Appeal (SCA) for special leave to appeal 

against the convictions.  This application was dismissed on the grounds that there were no 

special circumstances meriting a further appeal to the Court. 

In this Court, he submitted that his conviction in respect of all five charges is 

unconstitutional and should be set aside because the Full Court infringed his right to human 

dignity and right to fair trial by disregarding his version of events without proper scrutiny; 

convicting him based on a single witnesses evidence which he claim was contradictory; 

and drawing a negative inference from his failure to call the two “unnamed” witnesses. 

In the main judgment Froneman J (Nkabinde ADCJ, Cameron J, Jafta J, Khampepe J, 

Madlanga J, Mhlantla J, Mojapelo AJ and Pretorius AJ concurring) concluded that the 

inaccuracies in the introductory paragraph of the trial Court’s judgment relating to the 

charges Mr Barlow faced may be argued to have infringed his right to a fair trial and this 

infringement may also have been compounded by the Full Court’s failure to mention the 

theft conviction in the appeal judgment.  The right to a fair trial in the Bill of Rights 

includes the right to be informed of the charge with sufficient detail to answer it.  However, 

the main judgment found that there is no suggestion that the applicant’s rights in this regard 

were infringed.   

Froneman J further found that the initial wrong reference to the charge of pointing a firearm 

(count 1) instead of attempted murder (count 4) was clearly an inadvertent error.  Evidence 

in the High Court was led to conclude that the applicant was guilty on that count. 

Regarding the omitted theft charge, Froneman J found that there was no ground for faulting 

the approach taken by the Full Court, which was to dismiss the appeal on the basis that 

there is no reason to interfere with the factual findings of the trial Court.  Froneman J also 

found that it was not in the interest of justice to grant leave to appeal because the three year 

conviction for theft runs concurrently with the five year sentence for attempted murder.  It 

thus makes no difference on sentence whether the theft conviction stands or falls 

Accordingly, the application for leave to appeal was dismissed. 

In a separate judgment, Zondo J pointed out that the Full Court only decided the appeal 

against the conviction for murder and did not decide the applicant’s appeal against the other 

convictions.  He held that this is clear from a reading of the judgment of the Full Court.  

For that reason, Zondo J took the view that the applicant could not apply for leave to appeal 



to this Court in respect of the other convictions because the appeals against those 

convictions are still pending before the Full Court.  Zondo J concluded that he would 

dismiss the application for leave to appeal against the Full Court’s dismissal of the 

applicant’s appeal against his conviction for murder.  He would strike the application for 

leave to appeal in respect of the other convictions off the roll because the absence of a 

decision of the Full Court on the applicant’s appeal against those convictions means that 

there is no Full Court decision to appeal against in respect of them. 

 


