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A HISTORY TO THE MATTER 

 

1 Mr Deshwin Barlow, the Applicant, stood trial in the Gauteng Local 

Division of the High Court of South Africa (then known as the South 

Gauteng High Court) before the Honourable Mr Justice Mabesele. 

  

2 The Applicant was arraigned on the following charges -  

2.1 Count 1: Contravention of section 120(6)(a) read with sections 

1; 103; 120(1)(a); 121 and Schedule 4 of Act 60 of 2000, to wit 

pointing of a firearm; 

2.2 Count 2: Murder (read with the provisions of section 51 of Act 

105/1997); 

2.3 Count 3: Robbery with aggravating circumstances (as defined in 

section 1 of Act 51 of 1977) and read with the provisions of 

section 51 of Act 105/1997); 

2.4 Count 4: Attempted Murder (read with the provisions of section 

51 of Act 105/1997); 

2.5 Count 5: Contravention of section 3 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

a firearm; 

2.6 Count 6: Contravention of section 90 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

ammunition; 
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2.7 Count 7: Contravention of section 3 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

a firearm; 

2.8 Count 8:  Contravention of section 90 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

ammunition. 

  

 VOLUME 1  PAGE 1 

 

3 On 30 March 2011 the Applicant  was convicted of the following 

offences –  

3.1 Count 2: Murder (read with the provisions of section 51 of Act 

105/1997); 

3.2 Count 3: Theft (the competent verdict on the count of Robbery); 

3.3 Count 4: Attempted Murder (read with the provisions of section 

51 of Act 105/1997); 

3.4 Count 7: Contravention of section 3 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

a firearm; 

3.5 Count 8: Contravention of section 90 read with 1; 103; 117; 120 

and Schedule 4 of Act 60 of 2000, to wit unlawful possession of 

ammunition; 

 

  VOLUME 2  PAGE 170  LINES 18 - 25 
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4 The Applicant was sentenced on 1 April 2011 to the following terms of 

direct imprisonment: 

4.1 Count 2: ten (10) years imprisonment; 

4.2 Count 3: three (3) imprisonment; 

4.3 Count 4: five (5) years imprisonment; 

4.4 Count 7 and 8: taken together for purposes of sentence – three 

(3) years imprisonment; 

4.5 The effective term of imprisonment was fifteen (15) years 

imprisonment 

  

VOLUME 2  PAGE 173  LINES 14 – 24 

    PAGE 174 

 

5 The Applicant subsequently applied for leave to appeal against all the 

convictions to the Full Bench of the High Court.  It is common cause 

between the Applicant and the Respondent that Applicant was 

convicted on five (5) counts and appealed on all five (5) convictions to 

the Full Bench of the High Court.  The application was granted.   

 

VOLUME 2  PAGE 176  LINES 8 – 13 

 

6 On 30 January 2015 the Full Bench of the High Court dismissed the 

Applicants appeal against the abovementioned convictions (there was 

an error made by the Full Court, in that it did not make reference to 
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Count 4 (Attempted Murder)) but it is submitted that it is clear that the 

Court intended to dismiss the appeal in toto. 

 

ANNEXURE “C” AND “C1” TO THE APPLICANT’S PAPERS 

 

 
7 The Applicant thereafter approached the Supreme Court of Appeal by 

way of petition for leave to appeal against the Full Bench’s decision 

dismissing the Applicant’s appeal against conviction.  The petition was 

also unsuccessful and dismissed under case number SCA 183/2015. 

 

ANNEXURE “A” TO THE APPLICANT’S PAPERS 

 

8 Applicant now approaches this Honourable Court in a bid to have his 

convictions set aside and therefore acquitted. 

 

 
B JURISDICTION TO HEAR THE APPLICANT’S APPLICATION  

 
9 Section 167 of the Constitution of South Africa, Act 108 of 1996, as 

amended determines the jurisdiction of the Constitutional Court and the 

number of judges that constitutes a quorum when hearing a matter 

before it. 

 

10 The relevant portion of Section 167 reads as follows: 

 

 “167 Constitutional Court 

1 The Constitutional Court consists of the Chief Justice of South Africa, the 

Deputy Chief Justice and nine other judges. 
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2 A matter before the Constitutional Court must be heard by at least eight 

judges. 
3 The Constitutional Court-  

(a) is the highest court of the Republic and 

(b) may decide — 

i constitutional matters ; and 

ii any other matter, if the Constitutional Court grants leave to appeal on 

the grounds that the matter raises an arguable point of law of general 

public importance which ought to be considered by that Court; and 

(c) makes the final decision whether a matter is within its jurisdiction”  

[own emphasis added] 

 

11 Re: Section 167(3)(b)(i) -  Constitutional matters:   

Respondent submits that the Applicant’s application lacks detail as to 

how or in what manner his constitutional right to a fair trial has been 

infringed.  Applicant merely makes averments as to the alleged 

infringement of his right to a fair trial without substantiating it with facts.  

Respondent submits that the application lacks the proverbial “meat on 

the bone”. 

 

12 Respondent submits that Applicant failed to make out a case in his 

application bringing it within the ambit of section 167(3)(b)(i) of the 

Constitution, Act 108 / 1996. 

 

13 Re: Section 167(3)(b)(ii) - The matter raises an arguable point of law of 

general public importance: 

 Respondent submits that the facts in issue in the Applicant’s 

application do not raise an arguable point of law of general public 

importance.  All the issues raised in the application are questions of 

facts and do not relate to a / any point of law. 
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14 Respondent submits that the Honourable Court ought to dismiss the 

application for leave to appeal to this Honourable Court. 

 

 

C RELEVANT EVIDENCE TENDERED BY THE RESPONDENT 

DURING CRIMINAL TRIAL OF APPLICANT 

 

IRVIN LAWRENCE FLAGG 

 

15.1 He is the cousin of the deceased and was the person who invited the 

deceased to the party at Reiger Park Civic Centre where deceased met 

his untimely death. 

 VOLUME 1  PAGE 9  LINES 11 – 12 

 

15.2Applicant is also known to him as he (Applicant) has a child that    resided 

next to his place of residence. 

VOLUME 1  PAGE 9  LINES 13 – 18 

 

15.3Mr Flagg testified that he arrived at the party at approximately 19:00 on 

23 October 2009 and that the deceased arrived approximately 21:15 the 

same night. 

VOLUME 1  PAGE 10  LINES 11 – 12 

 

15.4At around 02:45 on 24 October 2009 they left the venue together.  They 

were in the company of Ms Myrna Botha, whom deceased promised to 

give a lift home. 
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VOLUME 1  PAGE 10  LINES 18 - 25 

 
15.5All of them got into deceased’s motor vehicle.  According to him, he was 

seated in the front passenger seat and Ms Myrna Botha in the back of the 

vehicle. 

VOLUME 1  PAGE 10  LINES 24 – 25 
 

 

15.6The traffic was at a standstill and deceased got out of his motor vehicle, 

he was leaning against the open door, asking the public to make way for 

him. 

VOLUME 1  PAGE 11  LINES 6 – 10 

 

 
15.7He saw a person wearing a white T-shirt approaching the deceased from 

behind. 

VOLUME 1  PAGE 11  LINES 12 – 14 
 

 

15.8He saw a spark and heard a gunshot. 

VOLUME 1  PAGE 11  LINE 15 
 

 

15.9When the person wearing the white T-shirt approach the deceased to 

remove the deceased’s firearm from his back, he could see the person’s 

face clearly and identified him as the Applicant. 

VOLUME 1  PAGE 12  LINES 2 – 10 
 
 

15.10 Deceased turned and went down, resting his head against the door.   

Deceased was now facing the Applicant.  Deceased then pleaded with 

the Applicant not to shoot him. 

VOLUME 1  PAGE 13  LINES1 – 5; 15 - 19 
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15.11Thereafter Applicant fired two (2) shots, one (1) shot was fired into the     

deceased stomach and he could not say where the other shot struck the   

deceased (if at all). 

 VOLUME 1  PAGE 14  LINES 1 – 2 

 
 

15.12Applicant thereafter fired a shot at the back passenger seat of the      

        deceased’s motor vehicle where Myrna Botha was seated. 

VOLUME 1  PAGE 15  LINES 10 – 15 

 
 

15.13He saw Ms Botha covering her head and saw the bullet hit her right 

         elbow. 

VOLUME 1  PAGE 15  LINES 13 – 15 
 

 

15.14Applicant thereafter left the scene. 

  

Myrna Botha 

 
16.1She testified that she met the deceased and Mr Irvin Flagg during the 

evening of 23 / 24 October 2009 at the Reiger Park Civic Centre.  The 

deceased promised to take her home since the people she came with 

wanted to leave. 

VOLUME 1  PAGE 57  LINES 1 – 6 

 

16.2At around 02:00am they left the venue and got into the deceased’s motor 

vehicle.  Deceased got into the driver seat and she and Mr Flagg got into 

the back seat of the vehicle.  She was seated on the right hand side, i.e. 

right behind the driver seat. 
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VOLUME 1  PAGE 57  LINES 8; 17 – 23 

    PAGE 58  LINES 5 - 9 

 
16.3Their way out was blocked and the deceased requested the persons to 

move their vehicles so that they could pass.  These people refused and 

deceased got out of his vehicle, standing next to his open door. 

VOLUME1  PAGE 58  LINES 20 – 25 

 
 

16.4The deceased and one of the persons then had an argument.  The 

person took out something that looked like a firearm and deceased then 

retrieved his firearm from under his seat in the vehicle, holding the firearm 

in his right hand facing the person. 

VOLUME 1  PAGE 60  LINES 2 – 7 
 

 

16.5It is at this point that the Applicant stepped away from a lamp-post to the 

right and back of the deceased and grabbed the deceased’s firearm. 

VOLUME 1  PAGE 60  LINES 16 – 19 
     
    PAGE 62  LINE 9 

 

 

16.6Applicant then stepped away from the deceased, moving two or three 

steps away and fired a shot at the deceased. 

VOLUME 1  PAGE 60  LINES 20 – 24 

 
 

16.7Deceased at this point pleaded with Applicant not to shoot him as he is a 

police officer. 

VOLUME 1  PAGE 61  LINES 2 – 4 
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16.8Applicant did not heed the deceased’s pleas but continue to shoot at the 

deceased until he fell down. 

VOLUME 1  PAGE 63  LINE 1 

 

16.9Applicant then turned the firearm on Ms Botha, aiming at her head.  She 

lifted her arm to protect her face.  The Applicant fired a shot which hit her 

on the right elbow.  She ducked. 

VOLUME 1  PAGE 64  LINES 15 – 21 

 
 

16.10 She heard two (2) more shots but remained hidden in the motor 

           vehicle.   

VOLUME 1  PAGE 65  LINES 2 – 4 
 

 

16.11 Mr Flagg then climbed out of the vehicle via the driver side door, as the  

 back doors did not want to open.  He went to the deceased. 

   VOLUME 1  PAGE 65  LINES 7 – 10 

 

16.12 She then also climbed over to the front of the vehicle and climbed out  

through the front passenger seat. 

    VOLUME 1  PAGE 65  LINES 15 – 21 

 

16.13 She was taken to Tambo Memorial Hospital for treatment. 

VOLUME 1  PAGE 66  LINE S 21 - 22 
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D RELEVANT EVIDENCE TENDERED BY THE APPLICANT DURING 

CRIMINAL TRIAL  

Accused 

 

17.1Accused testified in his own defence. 

 

17.2On 23 / 24 October 2009 he attended a party at Reiger Park Civic Centre. 

VOLUME 2  PAGE 103  LINES 14 – 15 

 
 

17.3He left the venue for his motor vehicle in the company of two (2) girls in 

the early morning hours of 24 October 2009. While walking a vehicle 

came from the back and he (Applicant) was struck by the vehicle’s side 

mirror.  Allegedly the vehicle was driving fast. 

VOLUME 2  PAGE 103  LINES 23 – 25 
 
 

17.4There was a verbal altercation and the deceased at some point got out of 

his vehicle and approached the Applicant with a firearm in his hand. 

VOLUME 2  PAGE 104  LINES 1 – 11 

 
 

17.5According to the Applicant there was a struggle for the firearm and shots 

went off and then the deceased fell. 

VOLUME 2  PAGE 104  LINES 20 – 25 

     
    PAGE 106  LINES 1 - 13 
 

 

17.6Applicant cannot explain how Ms Botha got injured. 

VOLUME 2  PAGE 111  LINES 12 – 13 
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17.7Applicant was standing with the deceased’s firearm in his hands and then 

he ran away. 

VOLUME 2  PAGE 106  LINE 13 
 
 

17.8Applicant did not go to the police station after the incident. 

VOLUME 2  PAGE 107  LINES 4 – 6 
 
 

17.9According to the Applicant he phoned his lawyer when he learned that the 

deceased was a Metro Police Officer. 

VOLUME 2  PAGE 107  LINES 9 – 12 

 
 

17.10 Arrangements were made with the investigating officer that Applicant 

will hand himself over, however the Metro Police arrested him before he 

could hand himself over. 

VOLUME 2  PAGE 109  LINES 1; 16 – 24 

 

Ian Franscois Leigh 

 

18.1He also attended the party (albeit that he initially went there to find his 

brother’s son) at the Reiger Park Civic Centre on 23 / 24 October 2009. 

       VOLUME 2  PAGE 130  LINES 21 – 24 

 

18.2He noticed the Applicant being hit by the side mirror of a motor vehicle 

that came from behind the Applicant, a black Golf 4 and there was an 

argument. 

VOLUME 2  PAGE 135  LINES 7 - 16 
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18.3He then saw the deceased getting out of the vehicle very fast and went 

around to the front of the vehicle.  By the time the deceased got to the 

front of the vehicle the two (2) girls have left. 

VOLUME 2  PAGE 136  LINES 2 – 3 

 
 

18.4According to him the deceased had a firearm in his hand and when he 

approached the Applicant he raised the firearm, pointing the Applicant 

with the firearm. 

VOLUME 2  PAGE 136  LINES 8 – 9; 14 - 21 
 

 

18.5The deceased and Applicant then fought for control over the firearm.  

Applicant then grabbed the firearm and at some stage the deceased 

overpowered the Applicant and they fell to the ground.  The deceased fell 

on top of the Applicant. 

VOLUME 2  PAGE 136  LINES 22 – 25 

 
    PAGE 137  LINES 1 – 11 

 
 

18.6He noticed a woman got out of the deceased’s motor vehicle and ran to 

where they were fighting.  She attempted to pull the deceased from the 

Applicant. 

VOLUME 2  PAGE 137  LINES 14 – 22 
 

 

18.7He heard four (4) shots going off.  Deceased fell in a sitting position off 

Applicant and with regards to the woman he thinks there was blood on 

her arm. 

VOLUME 2  PAGE 139  LINE 25 

 
    PAGE 140  LINES 10 – 14 
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18.8When the Applicant ran from the scene he had the firearm in his hand. 

VOLUME 2  PAGE 140  LINE 22 – 25 
 

 

E  RELEVANT ADMISSIONS MADE IN TERMS OF SECTION 220 OF THE 

CRIMINAL PROCEDURE ACT 51 OF 1977 

 

19.1 Identity of the deceased 

 VOLUME 2  PAGE 178  POINT 1 

 

19.2 Cause of death to wit GUNSHOT WOUND STOMACH (Skietwond 

Buik) 

 VOLUME 2  PAGE 178  POINTS 2 - 5 

    PAGES 182 – 185 (EXHIBIT “B”) 

  

19.3 Photographs of the scene of crime 

 VOLUME 2  PAGE 179  POINT 6 

    PAGES 187 – 191 

 

19.4 Deceased was officially issued a firearm to wit 9mm parabellum calibre 

CZ model with serial number 9163T with magazine 

 VOLUME 2  PAGE 180  POINT 19 

 

19.5 Ballistic tests: 

 Three (3) cartridge cases were fired out of the deceased’s 

firearm 
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 One (1) bullet fired could not be determined whether it was fired 

from the deceased’s firearm or not 

VOLUME 2  PAGE   POINTS 13 - 14 

PAGE 198  PARAGRAPH 3 (3.2 & 3.5) 

   PAGE 199  PARAGRAPH 8 

 

F APPLICANT BASES THIS APPLICATION ON FOUR GROUNDS 

 

F1 APPLICANT’S RIGHT TO A FAIR TRIAL WAS INFRINGED UPON 

BY DISREGARDING APPLICANT’S VERSION OF EVENTS 

WITHOUT PROPERLY SCRUTINISING THE EVIDENTIAL CHAIN IN 

RELATION TO THE FORENSIC EVIDENCE 

 

20 Although Respondent does not quite understand what is meant by 

Applicant’s cryptic statement, it is accepted that it has to do with the 

following –  

 Collection of one (1) cartridge marked “B” on the scene of crime 

 Collection of three (3) cartridge cases marked “C”, “D” and “E” on 

the scene of crime (all four (4) exhibits sealed in FSC 1192173) 

 Cartridge cases “C”, “D” and “E” was forensically found to have 

been fired out of the deceased’s firearm 

 Trial court’s acceptance of the evidence of Ms Botha, Applicant 

and Mr Leigh that there was only one firearm on the scene of 

crime 
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 According to the Post Mortem Report the deceased was not shot 

from behind as testified to by Mr Flagg  

 

21 Applicant seeks to convince the Honourable Court that the forensic 

evidence support his version that there was a struggle between himself 

and the deceased during which four (4) shots went off, fatally wounding 

the deceased. 

 

22 Respondent submits that the forensic evidence is at best of neutral 

character, and therefore not of any assistance as to the circumstances 

under which the deceased was shot –  

 Since it is common cause that the deceased and Ms Botha were 

shot with the deceased’s licensed firearm 

 Since it is common cause that the deceased’s firearm was found in 

the possession of the Applicant 

 Since the trial court found that Mr Flagg erred regarding deceased 

being shot from the back 

- None of these facts can assist the Honourable Court to determine 

whether or not there was a struggle for the firearm as alleged by the 

Applicant, which Respondent denies. 

 

23 The trial court dealt with Mr Flagg’s evidence and rejected it as far as it 

was in conflict with the evidence of Ms Botha.  Specifically, Mr Flagg’s 

evidence regarding the deceased being shot from the back as it is not 

objectively supported by the Post Mortem Report. 
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VOLUME 2  PAGE 165  LINES 16 – 21 

    PAGE 166  LINES 7 – 16 

 
24 Respondent therefore submits that neither the trial court nor the Full 

Bench of the High Court disregarded the Applicant’s version in their 

evaluation of the forensic evidence.  The fact that the forensic evidence 

was considered to be neutral factors is brought out by par [21] and [22] of 

the judgment of the Full Court as per Makgoka J –  

 

“[21]   In the present case, the undisputed facts are as follows: the deceased and the 

appellant (Applicant) had an argument.  The deceased has his firearm on his person.  

The deceased died of a gun shot (sic) fired from the deceased’s firearm.  From the same 

firearm, Ms Botha was shot at.  Shortly after the deceased was shot, the appellant 

(Applicant) fled from the scene, taking with him the deceased’s firearm. 

 

[22]   The state witnesses’ version is that the appellant deliberately fired shots at the 

deceased.  The appellant says that the fatal shot was fired accidentally during a wrestle 

for the firearm, after the deceased had intended to shoot him.  The trial court thus had to 

decide the matter on the probabilities.  Corroboration of either version also becomes 

important.” 

[own emphasis added] 

 

 

 

F2 APPLICANT’S RIGHT TO HUMAN DIGNITY AND FAIR TRIAL WAS 

GROSSLY INFRINGED BY CONVICTING APPELLANT ON THE 

EVIDENCE OF A SINGLE WITNESS 

 

25 According to Applicant the evidence was contradictory and did not 

account to objective facts thus amounting to the evidence being 

unsatisfactory in all material respects. 
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26 Respondent submits that the trial court did not convict the Applicant on 

the evidence of a single witness (albeit that a trial court may do so).   

 

 

27 The trial court approached the evidence of Mr Flagg with caution and 

found him to be an unimpressive witness and therefore only accepted his 

evidence in so far as it was corroborated by the evidence of Ms Botha, 

who was found to be an impressive witness. 

VOLUME 2  PAGE 165  LINES 12 – 16 
 

    PAGE 166  LINES 7 – 16 
 

 
28 In S v Mafaladiso en andere 2003(1) SACR 583 at 593i – 594h it is 

clearly indicated that it must be kept in mind by the adjudicator that not 

every error by a witness and not every contradiction or deviation affects 

the credibility of the witness.  Contradictory versions must be considered 

and evaluated on a holistic basis. The circumstances under which the 

witness had to recall the events, the actual effect of the contradictions, 

reliability and credibility of the witness, amongst other factors, must be 

taken into account and weighed up. 

 

 

29 The approach in evaluating evidence is discussed in par [19] of the Full 

Court’s judgment –  

 
“[19]   The upshot of all these, is that the mere fact that Mr Flagg’s evidence had been 

found to be unsatisfactory in some respects, does not mean the whole of his evidence 

should be discarded.  The court must still evaluate and critically analyse the evidence as 

a whole.  In S v van der Meyden 1999 (2) 79 (W) at 82 C – E it was observed that some 
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of the evidence might be found to be false, some of it might be found to be unreliable, 

and some of it might be found to be only possibly false or unreliable, but none of it, may 

simply be ignored.” 

 

 
30 Ms Botha’s evidence accorded with the incontrovertible objective facts –  

 Applicant dispossessed the deceased of his firearm but not during 

a struggle for the firearm 

VOLUME 2  PAGE 167  LINES 17 - 21 

 Applicant move away two (2) to three (3) steps away from the 

deceased after he dispossessed the deceased of the firearm 

 Deceased pleaded with the Applicant not to shoot him (the only 

reasonable explanation why a physically bigger person such as the 

deceased will plead for his life, is if he is in immediate danger) 

 She got shot whilst seated at the back seat of the vehicle, this is 

corroborated not only by the evidence of Mr Flagg but also having 

regard to the scene photographs (Exhibit “C”) to wit photograph 2 

and photograph 14, which are indicative of a bullet entering 

through the closed window 

VOLUME 2  PAGES 190 – 191 

 

31 Applicant could not provide an explanation as to how he managed to 

dispossess the physically bigger and stronger deceased (as the Applicant 

himself testified to) of his firearm. 

VOLUME 2  PAGE 125  LINES 17 – 20 
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32 Applicant could also not provide an explanation as to how Ms Botha got 

shot. 

 

33 Mr Leigh wanted the trial court to believe that Ms Botha was caught in the 

cross-fire during a struggle for the firearm, which does not explain the odd 

area of the body where she was hit, if his version was to be accepted. 

 
 

34 Respondent therefore submits that although the State’s case is not 

without criticism, the evidence cannot be said to be unsatisfactory in all 

material respects or that it did not account to objective facts. 

 

 

F3 APPLICANT’S RIGHT TO A FAIR TRIAL WAS INFRINGED BY 

DRAWING A NEGATIVE INFERENCE FROM APPLICANT’S FAILURE 

TO CALL THE WOMEN IN WHOSE COMPANY HE WAS AT THE 

START OF THE ALTERCATION WITH THE DECEASED 

 

35 Applicant testified that just prior to the altercation with the deceased he 

was in the company of two (2) women.   

 

36 The trial court and Full Court found that these women would have been 

privy to very important facts inter alia whether the Applicant was indeed 

hit by the deceased’s vehicle’s side mirror, the verbal argument that 

would have ensued and most importantly whether the deceased got out 
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of the vehicle already armed with the firearm and that he pointed it at the 

Applicant. 

 
 

37 Both courts drew a negative inference from Applicant’s failure to call 

these women as witnesses. 

 
 

38 It is trite that where an accused has an alibi an adverse inference can be 

drawn from the fact that it was not disclosed at an early stage to allow 

police investigation.  An accused has the right to remain silent but when 

he has an alibi and chooses not to disclose it then an adverse inference 

can be drawn. 

 

S v Thebus and another 2002 (2) SACR 566 (SCA) at 583f – h 

 

39 In S v Thebus and another 2002 (2) SACR 566 (SCA) at par 13 on p 

583 the learned acting judge of appeal Lewis, AJA (as she then was) said 

the following regarding alibi raised only at the trial (Olivier, JA concurred): 

 

“[13] What is more telling, in my view, is that the vers ion was raised only at the trial, 

some two years after the incident.  It does not seem to me reasonably possible that the 

second wife of the first appellant, Ms Jacobs, and his acquaintance Ms van Rooy, would 

not come forward immediately upon arrest, or at least some short time later, and advise 

the police investigating the crimes, which had shaken the community as a whole, that he 

had been with them at the crucial times.  It is equally not possible that the first appellant 

himself, having so cogent an alib i when arrested and charged, did not advice the police 

or the prosecution that this was the case.  The only inference that can be drawn from his 

failure to do so, is that the alibi had not truth in it at all.”  

[own emphasis added] 
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40 Respondent submits that the same reasoning applies with regards to any 

other defence to be raised by an accused. 

 
41 Applicant did not take the trial court into its confidence at the start of the 

trial as he elected not to make a statement disclosing his defence. 

 
42 It was then by way of by analogy that the Full Court applied the reasoning 

in S v Texeira 1980 (3) SA 755 (A) to a negative inference.  In Texeira 

the court refrained from drawing a negative inference against the 

appellant as there was no evidence to the effect that the appellant (or 

counsel on his behalf) indicated that he would call the said witness. 

 

43 Respondent submits that the Full court did not err in applying the dicta of 

Texeira. 

 

44 Respondent submits that there is no basis upon which this Honourable 

Court can find that the Full Court, and specifically Makgoka was baised or 

that the Applicant’s right to a fair trial was infringed. 

 

 

F4 APPLICANT’S RIGHT TO A FAIR TRIAL WAS INFRINGED DUE TO 

THE FAILURE OF THE COURT/S TO FIND THAT THE DEATH OF THE 

DECEASED OCCURRED AS A RESULT OF A STRUGGLE FOR THE 

FIREARM (I.E. REJECTING THE APPLICANT’S VERSION) 

 

45 Evidence that was not challenged on behalf of the Applicant during his 

trial are –  
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 Both state witnesses testified that the deceased pleaded with the 

Applicant not to shoot him, since he is a police officer 

 Deceased passed out and fell against the open door of his vehicle 

 How there came to be a round hole in the back passenger window 

of the deceased’s vehicle 

 That Ms Botha was shot in the right elbow 

 

 

46 Events as testified to by Applicant and his witness –  

 Deceased was physically bigger and stronger than the Applicant 

 Applicant could not explain how he managed to dispossess the 

deceased of the firearm 

 Applicant could not explain how Ms Botha got injured in the right 

elbow 

 According to Mr Leigh the deceased overpowered the Applicant 

and that they fell with the deceased on top of the Applicant 

 That only after the four (4) shots went off did Applicant get up with 

the firearm in his possession 

 Neither Applicant nor Mr Leigh testified that Applicant’s clothes 

had any blood on it 

 Applicant allegedly looked himself over to see if he was hurt but no 

mention was made that he saw blood on himself (either on his 

clothes or hands) 
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47 Objective facts borne out by the scene photographs –  

 There is a round hole in the rear window on the right hand side of 

the deceased’s motor vehicle 

 Deceased found in a sitting position against the open door with his 

legs stretched out in front of him 

 

48 Respondent submits that the photographs objectively support the state’s 

version of events that lead to the deceased’s death –  

 Ms Botha’s evidence that she lifted her arm to protect her face 

when the Applicant pointed the firearm at her while seated at the 

back of the vehicle, behind the driver seat is objectively consistent 

with the – 

o Wound to her right elbow 

o The hole in the rear right window of the vehicle 

 

 If the Applicant and deceased were on the ground at the time 

when the shots went off, it is improbable that the rear window 

would have been hit or that Ms Botha would have been in a 

position to know when to raise her arm to protect her face 

 

 The deceased being found in a sitting position is not consistent 

with a struggle on the ground and Applicant getting out from under 

the deceased after the shots went off – 

o It is improbable that Applicant would have pushed the 

deceased into a sitting position 
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o If Applicant had to get out from under the deceased, one 

would expect to find the deceased either lying face down or 

lying face up 

 

 Finding the deceased in a sitting position is consistent with being 

shot at from a distance and that his legs could not support him any 

longer, thus being slumped against the open door 

 

 Shooting is messy affair and if Applicant was in such close 

proximity to the deceased at the time the shots went of one would 

expect blood splatter on the Applicant   

 

49 Respondent submits that the lack of testimony by either the Applicant or 

Mr Leigh is telling as to the probabilities of how the deceased actually lost 

his life. 

 

50 Respondent submits that the trial court and the Full Court correctly 

rejected the Applicant’s version and his witness. 

 

 

F PRAYERS 

 

51 The Respondent therefore prays for the following order to be made: 

 

51.1Applicant’s application for leave to appeal be dismissed; 
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51.2That the Applicant’s Constitutional rights, specifically his right to a fair trial 

has not been infringed; 

 

51.3That the Applicant’s conviction and sentence be confirmed alternatively 

found to be fair and therefore are of full force and effect. 

 

 

DATED AT JOHANNESBURG ON THIS 13th DAY OF OCTOBER 2016. 

 

 

_______________________ 

CE BRITZ 
COUNSEL ON BEHALF OF THE DIRECTOR OF PUBLIC PROSECUTIONS 

SOUTH GAUTENG HIGH COURT: JOHANNESBURG 
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