
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
HELD AT CONSTITUTIONAL HILL 

 
 

CASE NO: ________________ 

GAUTENG LOCAL DIVISION CASE NO: SS45/2010 

GAUTENG LOCAL DIVISION CASE NO: A365/2012 

SCA CASE NO: 183/15 

 

 

In the matter between 

 

DESHWIN BARLOW                 APPLICANT 

 

And 

 

THE STATE              RESPONDENT 

 

 

 

FOUNDING AFFIDAVIT 

 

I, the undersigned, 

 

DESHWIN BARLOW 

Prison Number: 215248673 

 

Do hereby make an oath and state that:- 



 

1 AD PARTIES 

1.1 The facts and contents contained and stated herein-after falls within 

my personal knowledge, understanding and belief and are true and 

correct. 

 

1.2 I am the Applicant in this matter being an adult male person 

incarcerated with prison number 215248673 duly incarcerated at 

Johannesburg Medium “B” Correctional Centre.  

 

1.3 The Respondent is The State, whose full and further particulars are 

unknown to me and for the purpose of this application the 

Respondent is legally represented by the State Attorney of address 

being No. 95 Market Street, North – State Building, Johannesburg. 

 

2 AD APPLICATION 

 

2.1 Declaring the decision of the full court of the Gauteng Local Division, 

Johannesburg, (Makgoka TM, Mphahlele SS and Baloyi JS) delivered 

on 30 January 2015, dismissing the Applicants appeal against his 

conviction by the Gauteng Local Division (Mabasele J) on 30 March 

2011 on one count of murder, one count of theft, one count of 

attempted murder, one count of unlawful possession of a firearm and 

one count of unlawful possession of ammunition, unconstitutional and 

set aside to an extent that the verdict was inconsistent with regard to 

the following constitutional factors: 



 

2.1.1 That the Honourable Judge Makgoka J failed to take 

cognisance of the fact that the Applicants right to “human 

dignity” and to receive “a fair trial” in terms of Sections 10 and 

35(3) of the Constitution of the Republic of South Africa, 1996 

Act 108 of 1996 had been infringed by disregarding the 

Applicants version of events without properly scrutinising the 

evidential chain in relation to the forensic evidence. 

 

2.1.2 That the Honourable Judge Makgoka J further failed to take 

cognisance of the fact that the Applicants right to “human 

dignity” and to receive “a fair trial” in terms of Sections 10 and  

35(3) of the Constitution of the Republic of South Africa, 1996 

Act 108 of 1996 had been grossly infringed by convicting the 

Applicant based on a single witnesses evidence where the 

evidence was not only contradictory but did not account to 

objective facts thus amounting to the evidence being 

unsatisfactory in all material aspects. 

 

2.1.3 That the Honourable Judge Makgoka further failed to take 

cognisance of the fact that the Applicants right to receive “a fair 

trial” in terms of Section 35(3) of the Constitution of the 

Republic of South Africa, 1996 Act 108 of 1996 had grossly 

been infringed by drawing a negative inference from the 

Applicants failure to call the two “so-called” unnamed witnesses 

to testify that they had witnessed the shooting, whereas 



contrary during cross-examination of the Applicant, the 

Applicant clearly gave the ladies names and there was also no 

allegation that the two ladies had witnessed the shooting.  This 

also gives a conclusion that the Honourable Judge Makgoba 

was biased making himself party to the case. 

 

2.1.4 That the Honourable Judge Makgoka erred in light of the 

contradictory evidence that the State had not proven beyond a 

reasonable doubt that the Applicant had intentionally fired shots 

at the deceased - but that the shots accidentally went off during 

a struggle for possession of the fire-arm, the result of which 

could not attribute liability to the Applicant for the death of the 

deceased, thus being a gross infringement on the Applicants 

right to receive “a fair trial” in terms of Section 35(3) of the 

Constitution of the Republic of South Africa, 1996 Act 108 of 

1996. 

 

2.2 That the Honourable Constitutional Court assess the Applicant’s 

Application as per ANNEXURE “B” (Pages 99 – 161) and issue 

onerous order granting the Applicant relief as sought in the Notice 

of Motion, with the objective in trying to redress irreparable 

disingenuity and conspiracy suffered by the Application.  

 

2.3 That the Respondent is held liable to costs of this application on 

an Attorney and Client Scale. 

 



2.4 That the Applicant be afforded with an alternative relief which may 

be deemed fit by the Honourable Court. 

 

3 AD BACKGROUND 

 

3.1 I was convicted and sentenced by the South Gauteng High Court on 

the 30th March 2011 by the Honourable Justice Mabesele J as 

follows: 

 

i. 10 years imprisonment in respect of Count 2 for murder.  

ii. 3 years imprisonment in respect of Count 3 for robbery with aggravating 

circumstances.  

iii. 5 years imprisonment in respect of Count 4 for robbery with aggravating 

circumstances.  

iv. 3 years imprisonment in respect of Count 7 for robbery and Count 8 for 

robbery with aggravating circumstances taken together.  

 

The sentence on Counts 3, 7 and 8 were ordered to run concurrently 

with the sentence in Count 4.  The effective sentence being 15 years 

imprisonment. 

 

3.2 Immediately after conviction and sentence my attorney of record 

lodged an Application for Leave to Appeal against the Conviction to 

the Full Bench which was accordingly heard and dismissed on the 30 

January 2015.  (see a copy of the Order attached hereto marked 

as Annexure “C” Page 62) 



 

3.3 On the 19th March 2015 my attorney of record filed my application for 

Special Leave to Appeal with the Registrar of the Supreme Court of 

Appeal which was accordingly dismissed on the 05th May 2015 on the 

grounds that there were no special circumstances meriting a further 

appeal. (see a copy of the Refusal Order attached hereto marked 

as “A” Pages 20-21) 

 

3.4 Immediately following my Application for Special Leave to Appeal 

being dismissed by the Supreme Court of Appeal I contacted my 

attorney of record to furnish me with all my records and necessary 

documentation to allow me to personally prepare this respective 

application in the absence of funds to accommodate my attorney 

to do same. 

 

4  AD CONSTITUTIONAL PROVISIONS 

 

4.1 I rely on the following Constitutional provisions: 

 

a) Section 9 titled, Equality  

b) Section 10 titled, Human Dignity 

c) Section 12 titled, Freedom and Security of a Person 

d) Section 33 titled, Just Administrative Action, 

d) Section 35 titled, Arrested, detained and Accused Persons 

e) Section 39 titled, Interpretation of Bill of Rights 

f) Section 165 titled, Judicial Authority 

 



5  AD SUMMARY OF FACTS 

 

5.1 It is quite clear that Honourable Justice Makgoka failed to promote 

the values that underlie an open and democratic society based on 

human dignity, equality and freedom when interpreting the Bill of 

Rights during my adjudication proceedings, hence, he did not bother 

to consider atrocities, inequalities and discrimination which may result 

from his judgment. 

 

5.2 It is further quite clear that Honourable Justice Makgoka did not 

want to promote the spirit, purport and objects of the Bill of Rights 

during my adjudication proceedings. 

 

5.3 It is quite clear that Honourable Justice Makgoka was not 

independent and subject only to the Constitution and the laws of 

this country when presiding for this lawsuit, as his judgment 

smacks partiality, favour and prejudice, hence, he has just decided 

to deviate from addressing my relief sought, to go and fetch 

irrelevant and unconstitutional provisions best to can come 

antagonise and distort my application whilst my relief sought was 

primarily based on seeking a fair just administrative process. 

 

 

Wherefore, I seek an order as prayed for in the Notice of Motion. 

 

 

 



 

____________________________ 
DESHWIN BARLOW 
PRISON NUMBER 215248673 
D-SECTION CELL 3-1 
JOHANNESBURG MEDIUM “B” CORRECTIONAL CENTRE 
NO: 09 MAIN ROAD, MEREDALE, 2110 
Tel: 011 933 7113 
Fax: 011 933 7114 
 
 
 
 
 
 

DECLARATION OF OATH 

 

I certify that the deponent has acknowledged that he knows and 

understand contents of this declaration.  The deponent uttered these 

words; “I swear that the content of this declaration are true and correct so 

help me GOD.”  The signature of the deponent is affixed in this declaration 

in my presence on this day……of……………………..2015 at 

Johannesburg Medium B Correctional Centre in JOHANNESBURG. 

 

 

 

………………………………..     …………………….. 
Deponents Signature      Date 
 
 
………………………………..     …………………….. 
Commissioner of Oaths     Date 
 



 

 

Full Names:  ……….……………………………………………….. 

Rank:    ……….……………………………………………….. 

Address:   ……….……………………………………………….. 

    ……….……………………………………………….. 

    ……….……………………………………………….. 

    ……….……………………………………………….. 

Tel:    ……….……………………………………………….. 

Fax:    ……….……………………………………………….. 

 

 

 


