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1. JURISDICTION 

1.1. Criminal law is an awe-inspiring aspect of the law, the enforcement of which 

leads, mostly, to the deprivation of the liberty of a person.  Personal liberty is 

a constitutionally cherished value so that its deprivation should result if the 

State has proved beyond a reasonable doubt that the accused is guilty. 

1.2. The rule that the State as to prove the guilt of the accused beyond 

reasonable doubt is aimed at protecting individuals against abuse of State 

power.  The duty to prove the guilt of the accused beyond a reasonable 

doubt extends to every element of the offence. 

The relevant section of the Constitution provides as follows in this regard: 

“167(3)  The Constitutional Court- 

(a) Is the highest court of the Republic; and 

(b) May decide- 

(i) constitutional matters; and 

(ii) any other matter, if the Constitutional Court grants leave 
to appeal on the grounds that the matter raises a point of 
law of general public importance which ought to be 
considered by that court; and 

(c) makes a final decision whether a matter is within its jurisdiction.” 

The State must prove an accused person’s guilt beyond a doubt, the onus on 

the State is that the State prove every element of the crimes alleged, 
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including that an accused person had the required intention that the crime 

was committed and that the act in question was unlawful. 

1.3. In order to be acquitted, the version of an accused need only be reasonably 

possibly true. 

“The onus of proof in a criminal case is discharged by the State if 
the evidence establishes the guilt of the accused beyond 
reasonable doubt.  The corollary is that he is entitled to be 
acquitted if it is reasonably possible that he might be innocent.  
These are not separate and independent tests, but the expression 
of the same test when viewed from opposite perspectives.  In order 
to convict, the evidence must establish the guilt of the accused 
beyond reasonable doubt, which will be so only if there is at the 
same time no reasonable possibility that an innocent explanation 
which has been put forward might be true.  The two are 
inseparable, each being the logical corollary of the other” 

See: State v Van der Meyden 1999 (1) SACR 447 W at 448 

1.4. The basic principles of criminal law and the law of evidence that apply in this 

case are trite.  In S v T 2005 (2) SACR 318 E at paragraph 37, Plasket J. 

said the following of the importance of this principle: 

“The State is required, when it tries a person for allegedly 
committing an offence, to prove the guilt of the accused beyond a 
reasonable doubt.  This high standard of proof – universally 
required in civilized systems of criminal justice – is a care 
component of the financial right that every person enjoys under the 
Constitution, and under the common law prior to 1994, to a fair trial. 

It is not part of a charter for criminal and neither is it a mere 
technicality.  When a court finds that the guilt of an accused has not 
been proved beyond reasonable doubt, that the accused is entitled 
to an acquittal, even if there may be suspicions that he or she was, 
indeed the perpetrator of the crime in question. 
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That is an evitable consequence of living in a society in which the 
freedom and the dignity of the individual are properly protected and 
are respected.  The inverse – convictions based on suspicion or 
speculation – is the hallmark of tyrannical systems of law.  South 
Africans have bitter experiences of such a system and where it 
leads to.” 

 

1.5. In order to be acquitted, the version of an accused person need only be 

reasonable possibly true. 

1.6. It will be submitted therefore, that the facts in issue raise an arguable point of 

the law of general public importance.  The misapplication of the principle of 

“proof beyond reasonable doubt” constitutes a point of law. 

1.7. It will be submitted that this Honourable Court has jurisdiction, on the ground 

enunciate immediately above, to entertain this appeal. 

2. BACKGROUND INFORMATION  

2.1. On the 23rd October 2009, straddling on 24 October 2009, a group of 

residents in Reiger Park, Boksburg, gathered at the Reiger Park Civic 

Theater for a party.  Amongst the party goes were the deceased Marvin 

Flagg, his cousin Isilin Flagg, the appellant, the state witness Myrna Botha as 

well as the defence witness Ian Franscois Leigh (“Leigh”). 

Vol 1 p.9, lines 15-25 
Vol 1 p.55, lines 20-25 
Vol 2 p.103, lines 15-20 
Vol 2 p.130, lines 20-25 
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2.2. On the early hours of the 24th October 2014, the deceased was shot and 

killed.  He was certified dead on the scene. 

Vol 1 p.65, lines 24-25, Vol 1 p.66, lines 1-6 

3. EVIDENCE: THE STATE’S VERSION 

3.1. Lawrence Flagg testified on behalf of the State.  His evidence is that on the 

23rd October 2009, he arrived at Reiger Park Civic Centre in the company of 

the deceased.  It was between 19h00-19h30. 

Vol 1 p.10, lines 5-10 

3.2. At approximately 02h45, he and the deceased stood up to leave.  A third 

person, a woman named Mryna Botha (“Botha”) had requested them for a 

ride home.  On arrival at the deceased’s car, all three entered the vehicle. 

Vol 1 p.10, lines 15-20 

3.3. The deceased drove to leave the premises.  On arrival at the exist, there 

were too many cars and traffic was not moving.  With this, the deceased 

alighted from his vehicle, “he opened up the door, he lean against his door, 

he was talking to the public, showing hand signals, advising them to make a 

way for him”. 

Vol 1 p.11, lines 5-10 
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3.4. Flagg’s evidence is that he then noticed the appellant who, at the time wore a 

white T-shirt, approach the deceased from behind, simultaneously Flagg saw 

a spark and heard the sound of a gunshot. 

Vol 1 p.11, lines 10-20 and Vol 1 p.13, lines 10-15 

“As he was falling, the accused came and grabbed the firearm from 
the deceased’s back.  It was before he landed on the ground.” 

Vol 1 p.25, lines 15-20 

“The deceased went down, his head leaning against his door, 
facing the accused looking at him.  His head was against the door.  
As he went down he turned and looked at him.  The deceased 
pleaded ‘please do not kill me, I am a cop, I am a police officer.” 

Vol 1 p.13, lines 1-15 

 

3.5. At this time the appellant was standing in front of the deceased.  The 

appellant fired shots, one at the deceased’s stomach.  The appellant fired 

two shots. 

Vol 1 p.14, lines 1-3 

Vol 1 p.15, lines 1-10 

 

3.6. The appellant fired another shot at the back-passenger seat.  That bullet 

struck Botha on her right elbow. 

Vol 1 p.15, lines 10-25 

3.7. The appellant fired a total of three shots. 
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Vol 1 p.28, lines 10-11 

4. BOTHA 

4.1. According to her, whilst seated in his vehicle, the deceased requested other 

persons to move their cars. 

4.2. The deceased got out of his car, the “other guy” came around the car from 

the back. 

Vol 1 p.58, lines 1-25 

4.3. An argument broke out between the deceased and this person.  The other 

person produced a gun and pointed it at the deceased.  The deceased 

turned back and removed his (deceased’s) gun from underneath the car 

seat. 

Vol 1 p.60, lines 1-15 

4.4. Then an unknown person “just came from behind the deceased, grab the gun 

from him.  The person then stepped away, about two or three steps back 

after he grabbed the gun from him.  The deceased then, because hw was 

standing this way, he turned like towards the car where the open door was.  

That is when the unknown person starts shooting the first shots.” 

Vol 1 p.60, lines 15-25 



9 
 

“That is when the accused turned the gun to me.  He then shot 
through the window where I was sitting on the right side.  The gun 
was like, almost facing towards my head. 

He fired at me.  That is when I raised my arm to protect myself, my 
elbow, it is then that he shot me in my elbow.” 

 Vol 1 p.64, lines 15-25 

5. APPELLANT’S VERSION 

5.1. The appellant was present at the scene.  He argued with the deceased.  The 

appellant describes the events leading up to the shooting of the deceased as 

follows: 

After the party, he walked out of the Civic Centre, a car approached from 

behind, knocking him with the car mirror.  An argument broke out between 

the accused and the deceased of this incident. 

The deceased produced and pointed a fire-arm at the appellant. 

Vol 2 p.104, lines 1-10 
Vol 1 p.51, line 10 
Vol 2 p.135, lines 5-10 

5.2. He, the appellant was shocked by the sight of the firearm.  He retreated two 

or three paces.  The deceased moved closer to him.  The appellant grabbed 

the gun which the deceased had pointed at him. 

Vol 2 p.104, lines 10-15 
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5.3. A struggle ensued between the deceased and the appellant over the firearm.  

The appellant was convinced the deceased intended to shoot him. 

Vol 2 p.104, lines 15-25 
Vol 1 p.52, lines 5-10 

5.4. The struggle lasted a few minutes.  Shots went off.  The appellant count not 

say how many. 

Vol 2 p.105, lines 1-15 

6. The deceased collapsed to the ground. 

Vol 2 p.106, lines 7-8 

7. After this incident, the firearm was in the appellant’s possession. 

Vol 2 p.106, lines 10-15 

8. IAN FRANSCOIS LEIGH (“LEIGH”) 

8.1. He confirms that the deceased bumped the appellant’s right arm. 

Vol 2 p.135, lines 24-25 

He confirms that an argument ensued between the appellant and the 

deceased over the mirror issue. 

Vol 1 p.135, lines 24-25 
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8.2. The deceased retrieved a firearm from the deceased’s car.  The deceased 

charged at the appellant. 

“Toe he hy op die beskuldigde afgestorm.  Hulle het gestoei en baklei” 

Vol 2 p.136, lines 1-10 

8.3. Leigh’s evidence is that he noticed the deceased point the firearm at the 

appellant’s head.  The appellant grabbed the gun out of the deceased hand.  

This is how the struggle over possession of the firearm began. 

Vol 2 p.136, lines 15-25 

9. GROUNDS OF APPEAL 

9.1. The grounds of appeal as gleaned from the respondent’s heads of argument 

are the following: 

- Right to a fair trial – Forensic evidence 

- Right to a fair trial – Section 208 of the Criminal Procedure Act; 

- Right to a fair trial – The court’s failure to consider the evidence as a 

whole; 

Respondent’s heads of argument 
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P20 par F – p30 par 50 

9.2. These grounds of appeal overlap and effectively they lead to a single issue: 

Did the State prove its case against the appellant beyond reasonable 

doubt? 

9.3. On behalf of the appellant, the appeal will be argued on those terms.  The 

substantive constitutional issue to be decided in this appeal is whether the 

court a quo and the full court misdirected itself in the application of the 

principle of “beyond reasonable doubt”, and thereby failed to give effect to 

the appellant’s rights to dignity, freedom of the person and a fair trial, which 

includes that, in order to be acquitted, the version of an accused need only 

be reasonably possibly true. 

9.4. This court in S v Bhulwana, S v Gwadiso 1996 (1) SA 388, a matter wherein 

the court considered an accused.  Section 35(3) in rights – the presumption 

of innocence: the doctrine of common purpose, the court held that: 

“The presumption of innocence is an established principle of South 
African law which places the burden of proof squarely on the 
prosecution.  The entrenchment of the presumption of innocence in 
section 25(3)(c) must be interpreted in this context.  It requires that 
the prosecution bear the burden of proving all the elements of a 
criminal charge.  A presumption which relieves the prosecution at 
part of that burden could result in the conviction of an accused 
person despite the existence of a reasonable doubt as to his or her 
guilt.” 
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9.5. Proof beyond reasonable doubt is regarded as proof which should convince 

a reasonable fact finding, after considering all the relevant evidence, that an 

accused person is guilty of an offence with which an accused is charged.  

This proof must be based on the evidence and not merely on institution or 

belief otherwise it is not a standard at all. 

9.6. It will be submitted that the courts below based their conclusion on only the 

evidence of the State.  The conclusion arrived at did not account for the 

defence evidence, which it will be submitted further, is reasonably possible 

true. 

9.7. It is only by accepting, to the extent that there are material contradictions in 

the accounts by Flagg and Botha that these witnesses, especially Flagg, 

might have been mistaken, that this Honourable Court should conclude that 

the appellant’s evidence might be true. 

9.8. I am not certain whether elaborating on this well-established -trite test is 

helpful, however, it is worth emphasizing that the proper test is that an 

accused is bound to be convicted if the evidence established his guilt beyond 

reasonable doubt, and the logical reverse of that is that he must be acquitted 

if it is reasonably possible that he might be innocent. 

9.9. What the courts below failed to bear in mind is that the conclusion they 

reached – had to account for all the evidence. Some of this evidence, I 

accept, could be found to be false, some of it unreliable, and a part of it might 
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be found to be only possibly false or unreliable but none of it may simply be 

ignored. 

 

10. ANALYSIS OF LAW AND FACTS 

10.1. In S v Chabalala  2003 (1) SACR 134 SCA at par 15, it was stated as 

follows: 

“The correct approach is to weigh up all the elements which point 
towards the guilt of the accused against all those which are 
indicative of his weakness, taking proper account of inherent 
strengths and weaknesses, probabilities and improbabilities.  On 
both sides and having done so, to decide whether the balance 
weighs son heavily in favour of the state as to exclude any 
reasonable doubt about the accused’s guilt. 

The result may prove that one scrap of evidence or one defect in 
the case for either party was decisive but can only be an ex post 
facto determination and a trial court should avoid the temptation to 
latch on to one obvious aspect without assessing it in the context of 
the full picture presented in evidence” 

See also: S v Van Aswegen 2001 (2) SACR 97 (SCA) 

10.2. It will be submitted that the circumstances of this appeal are such that 

Flagg’s evidence required to be examined carefully before it could be 

accepted as a foundation by which the State could discharge the onus of 

proving the appellant’s guilt beyond reasonable doubt. 
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10.3. Flagg’s evidence required corroboration, more so because Botha testified 

that: 

“They were having a few words, they were arguing, because this 
guy, they refused… to give him way” 

Vol 1 p.60, lines 1-5 

“The deceased turned back to his car, he got his gun from 
underneath his seat and he held the gun in his right hand.” 

“After that an unknown person that was standing on the right side, it 
was lie a pole, this lamp poles, just came from behind the 
deceased, grab the gun from him.  The person stepped away…” 

Vol 1 p60, lines 15-25 

10.4. This evidence differs to that of Flagg.  Flagg denies there being any 

arguments of struggle between the deceased and the appellant.  Flagg’s 

evidence in this regard is: 

“The deceased got out of his vehicle.  He open up the door, he lean 
against his door.  He was talking to the public showing hand signals 
advising them to make way for him.” 
Vol 1 p.11, lines 5-10 

“After that, sitting at my seat, I just saw a white t-shirt coming from 
behind, approaching the deceased from behind.  As this person 
was coming towards my cousin, from there I saw a spark and I 
heard a gun-shot.” 

“The deceased was still facing the public in front of him, showing 
they were move to the left-hand side.” 

Vol 1 p.11 lines 10-15 
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10.5. The State counsel enquire from Flagg: 

“The accused fired two shots, one on the stomach. 

… 

Afterwards accused fired a shot at the back of the passenger seat.” 

Vol 1 p.15, lines 1-25 

10.6. The contractions in this regard are material.  If the evidence of Botha is 

admitted that there was a struggle over the firearm, the appellant’s version 

that the shots may have gone off during this scuffle deserves consideration 

at the final evaluation of the evidence. 

10.7. Botha is corroborated by Leigh, the defence.  The record shows the following 

evidence by Leigh: 

“I noticed that the accused tried to grab the gun, they struggled 
there with the gun and he had the firearm in his one hand and then 
the accused grabbed it and that is how they were going on, and 
going on, they were struggling heavy and then…” 

Vol 2 p.130-137, lines 1 

“… 

I saw them struggling, the two guys.  The one sitting on the other 
one… 

The shots went off, four shots went off.” 

Vol 2 p.139, lines 1-25 
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10.8. It will be submitted that in light of the above, it cannot be said that the 

balance weighs in favour of the State.  As per the authority in S v Chabalala 

above, it will be submitted that the courts below acted on the evidence of 

Flagg, ignored all evidence tendered in favour of the appellant, hence its 

misapplication of the test. 

10.9. Mr. Steenkamp (counsel for appellant at the court a quo referred to 

inconsistencies in Flagg’s and Botha’s evidence when measured against the 

contents of their respective previously made statements to the police.  His 

submission that the firearm went off during the struggle is consistent with 

Botha’s evidence.  Absent an acceptable explanation for the discrepancies, 

the State could not have been found to have discharged the onus. 

10.10. Flagg could not provide an explanation for his inability to testify about certain 

details is to be found in the postmortem report. 

10.11. It will be submitted that the court below misdirected itself in failing to find that 

the appellant’s version is reasonably possibly true. 

10.12. In S v V 2000 (1) SACR 453 (SCA) par 3(1) the court held: 

“It is trite that there is no obligation upon an accused person, where the 
State bears the onus, ‘to convince the court’.  If his version is reasonably 
possibly true he is entitled to his acquittal even though his explanation is 
improbable. 

A court is not entitled to convict unless it is satisfied not only that the 
explanation is improbably that beyond any reasonable doubt it is false. 
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It is impermissible to look at the probabilities of the case to determine 
whether the accused’s version is reasonably possibly true, but whether 
one subjectively believes him is not the test.” 

As pointed out in many judgments of this court and other courts the test is 

whether there is a reasonable possibility that the accused’s version may 

be true. 

10.13. In S v Mlambo 1957 (4) SA 727 (A) at 738 A, the court stated that, while it is 

not incumbent on the State to close every avenue of escape which may be 

said to be open to an accused, it may be sufficient, in order to serve a 

conviction, to produce evidence by means of which such a high degree of 

probability is raised that the ordinary reasonable man, after mature 

consideration, comes to the conclusion that there exist no reasonable doubt 

that an accused has committed the crime charged. 

He must, in other words, be morally certain of the guilt of the accused. 

10.14. The discrepancies in the State evidence have been alluded to earlier in these 

heads of argument.  Flagg was the closest eyewitness, testifying about the 

“first shot” and subsequent shots, his evidence should be approached with 

caution.  The court a quo discredited Flagg. 

10.15. In this regard, the court a quo made the following findings against Flagg: 

“For this reason, I approach his evidence with caution.  The witness 
was unimpressive in my view” 
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Vol 2 page 165 lines 14-16 

The court a quo found Flagg to be based against the appellant 

Vol 2 p.166, lines 5-6 

10.16. With Flagg out of the way for being biased and unimpressive, the remaining 

evidence for the State is that of Botha.  Botha is the only witness. 

10.17. In our law, it is possible for an accused to be convicted on the single 

evidence of a competent witness – section 208. 

10.18. The requirement in such a case is always proof beyond reasonable doubt, 

and to assist the courts in determining whether the onus is discharged, the 

courts have developed a rule of practice that requires the evidence of a 

single witness to be approached with special caution. 

10.19. The difficulty in this appeal, is that this single witness corroborates the 

defense version in material respects.  Since there is no corroboration for 

Botha’s evidence, what is then of the quality of her evidence.  Botha’s 

evidence is markedly different from Flaggs. 

11. CONCLUSION 

11.1. The court a quo found that: 
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“Although he was not bound to do so, his failure to call the two 
ladies who, according to him, could be easily reached and where in 
his company and had witnessed the deceased point a firearm at 
him leads to inference to be drawn that the accused was aware that 
the ladies would possibly contradict his evidence.  He does not 
have a license to possess a firearm.” 

Vol 2 p.168, lines 5-15 

11.2. With respect to the court a quo, this statement is wrong on three fronts: 

11.2.1. This conclusion is not borne out by the facts; 

11.2.2. It negates the principle that no onus vests on the appellant; and 

11.2.3. It is a deliberate ignorance of the appellant’s right to silence. 

“Secondly, it cannot be imagined how could the accused, who had been 
overpowered by the deceased, suddenly be in possession of a firearm 
immediately after the deceased got shot.” 

Vol 2 p.169, lines 5-10 

11.3. Nothing has to be imagined.  This is the evidence.  Botha said as much.  The 

struggle for the firearm is not disputed by the appellant and Leigh.  It is not 

impossible nor difficult to accept that after a struggle for the firearm, only one 

of the wrestlers would gain possession thereof, according to the appellant, 

the appellant had the firearm after the struggle. 

“The unchallenged and accepted evidence of Botha is that she got 

shot inside the vehicle, not outside…” 
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This evidence was challenged by Leigh’s “unchallenged” evidence.  Leigh 

testified that during the struggle, Botha removed the deceased from on top 

of the appellant. 

“Sy het daar omgekom en sy het prober die deceased keer, she 
tried to pull him off from the deceased.  Ek kom sien die deceased 
het, hy was baie kwaad.  Sy kon hom nie keer nie, sy het gesukkel 
om hom aft te haal van die ou af” 

11.4. It will be submitted that the court misunderstood the facts and thereby 

committed a misdirection.  The bullet that struck Both could as well been 

discharged during the very struggle Botha alluded to. 

12. PRAYERS SOUGHT 

12.1. The appellant prays that the following order is made: 

12.1.1. The appeal succeeds; 

12.1.2. That the appellant’s constitutional rights have been infringed; 

12.1.3. That the appellant’s conviction be set aside. 

DATED AT JOHANNESBURG ON THIS THE 28TH DAY OF NOVEMBER 2016 

ADVOCATE VT SEBOKO 
MAISELS CHAMBERS 
SANDOWN, SANDTON 

 


