
                                                                        
 

 

IN THE CONSTITUTIONAL COURT 

(REPUBLIC OF SOUTH AFRICA) 

HELD AT BRAAMFONTEIN 

 

CC CASE NO: CA 233/15 

     SCA CASE NO: 183/2015 

     SGHC APPEAL NO: A365/2012 

     SGHC COURT CASE NO: SS45/2010 

 
in the matter between 
 
DESHWIN BARLOW                           APPELLANT 
 
and 
 
STATE                                                                               RESPONDENT 
               
 

RESPONDENT’S ANSWERING AFFIDAVIT 
 
               
 
I, the undersigned 
 
     THOMAS EDWARD DICKER 
 
do hereby make oath and state that: 
 

1. Unless otherwise stated and/or from the context hereof, the facts herein contained are 

within my personal knowledge and are to the best of my knowledge and belief both true 

and correct. 

 

2. I am a Deputy Director of Public Prosecutions, Gauteng Local Division of the High Court 

of South Africa situated at the Innes Chambers, Cnr Pritchard and Kruis Streets, 

Johannesburg. 

 

3. I have duly been appointed as Deputy Director of Public Prosecutions, Gauteng Local 

Division of the High Court of South Africa in terms of the National Prosecuting Authority 

Act, Act 32 of 1998 and am duly authorized to depose of this affidavit on behalf of the 

Respondent. 

 

4. I am the co-ordinator of Appeal matters in the above-mentioned office. My duties consist 

of inter alia the administration and management of appeals and civil motions within the 

division.  



 

5. I have read the documents filed by the Applicant herein and wish to reply thereto in 

opposition as set out hereunder. 

  

6. On 30 March 2011, the Applicant was convicted by the South Gauteng High Court, 

Johannesburg of the following offences: 

6.1    Count 2 Murder read with the provisions of section 51 of Act 105 of 1997 

6.2    Count 3 Theft 

6.3    Count 4 Attempted Murder read with the provisions of section 51 of Act 105 of 1997 

6.4    Count 7 Contravening the provisions of section 3 read with sections 1,103,117,120      

         and further read with schedule 4 of Act 60 of 2000 (Unlawful Possession of a  

         Firearm), 

6.5    Count 8 Contravening the provisions of section 90 read with sections  

         1,103,117,120 and further read with schedule 4 of Act 60 of 2000(Unlawful  

          Possession of Ammunition). 

  

7. The Applicant was sentenced to an effective term of 15(fifteen) years imprisonment. 

    

8. The Applicant immediately applied for leave to appeal against conviction only. Leave to 

appeal was granted against conviction in respect of all five counts. 

 

9. On 30 January 2015, the appeal against conviction was heard before the Honourable 

Makgoka J,Mphahlele J and Baloyi(AJ).The appeal against conviction was dismissed. 

 

10. The Applicant approached the Supreme Court of Appeal (SCA NO.183/15) for special 

leave appeal against the judgment by the High court on petition. 

 

11. On 05 May 2015 the Supreme Court of Appeal ordered that the application for 

condonation be granted but that the application for special leave to appeal be dismissed 

as there no special circumstances warranting a further appeal before that court. 

 

AD CONDONATION 

12. The Respondent does not oppose the Applicant`s application for condonation of the late 

filing of the applicant`s Notice of Motion.  

 

AD APPLICATION FOR LEAVE TO APPEAL TO THE CONSTITUTIONAL COURT OF 

SOUTH AFRICA 

  



13. It is submitted that the Applicant`s application for leave to appeal to the Constitutional of 

the Republic of South Africa against the various judgments ,set out supra, should fail on   

any of the following two grounds: 

 

 13.1 Firstly the Applicant failed to show the grounds upon which the decision, against  

  which the appeal is brought, is disputed as required by Rule 19.3.a   

 13.2 Secondly, the Applicant failed to set out clearly and succinctly the constitutional  

  matter raised in the decision, against which the appeal is brought as required by  

  Rule 19.3.b  

 

APPLICANT`S FOUNDING AFFIDAVIT 

 

AD PARAGRAPH 1 

14. The contents thereof are noted 

 

AD PARAGRAPH 2: FAIRNESS OF TRIAL 

15. The mere fact that the Applicant is dissatisfied with the various judgments does not mero 

motu justify reconsideration thereof by the Constitutional Court. 

 

16. It is unclear on what basis the Applicant claim that his rights to human dignity were 

infringed 

 

17. The Applicant claims that his rights to a fair trial as enshrined in Section 35(3) of the 

Constitution were infringed. 

 

18. Section 35(3) of the Constitution lists certain basic requirements for the existence of a 

fair trial. The general right to a fair trial, however, extends beyond those rights 

enumerated in Section 35(3(a)-(o). 

{Shaik 2008 (1) SACR 1 (CC) at par 43; Jaipal 2005 (1) SACR 215 (CC) at par 

27;Zuma 1995 (1) SACR 568 (CC) at par 16} 

 

19. Fairness of trial may never be considered in the abstract. The facts and the 

circumstances of each case must be considered. 

 

20. The presiding officer is the most suitable person to decide what is fair under the specific 

circumstances. What the Constitution demands is that the accused be given a fair trial. 

 



21. In considering fairness of the trial, prejudice to the accused becomes relevant. If it 

becomes apparent that the accused will be prejudiced if the evidence is admitted, the 

degree and nature of the prejudice must still be ascertained in order to determine 

whether the admission of that evidence will render the trial unfair. 

 

                               [Nombewu 1996 (2) SACR 396 E; Soci 1998 (2) SACR 275 (E)]   

 

22. Fairness is not a “one way street conferring an unlimited right on an accused to demand 

the most favourable possible treatment.” 

 

[Shaik 2008 (1) SACR 1 (CC) at par 43] 

 

23. A fair trial also requires “…fairness to the public as represented by the state. It has to 

instill confidence in the criminal justice system with the public, including those close to 

the accused, as well as those distressed by the audacity and horror of the crime.” 

 

[Jaipal 2005 (1) SACR 215 (CC) at par 29] 

 

24. It must be fair to both the accused and the public as represented by the prosecution and 

not only aimed at considerations of fairness or be to the advantage of the accused.  

 

[Jaipal 2005 (1) SACR 215 (CC) at par 29; Madiba 1998 (1) BCLR 38 (D)] 

 

25. There must be a sense of balance between what society needs and finds acceptable and 

the recognizable tendency of soft-gloving the accused, because victims as well as 

society at large have a real and legitimate interest in a fair trial. 

 

[Desai 1997 (1) SACR 38 (W)] 

 

26. It is respectfully submitted that the trial judge, as well as the Supreme Court of Appeal 

were alive to the provisions of Section 35(5) of the Constitution. 

 

27. It is further submitted that the Respondent successfully proved all charges against the 

Applicant beyond reasonable doubt, even in the absence of the two witnesses referred to 

by the Applicant and this was confirmed by the trial court as well as the Supreme Court 

of Appeal. 

  



28. It is respectfully submitted that the trial court was correct in finding that there were only 

minor contradictions in the state witnesses’ version. 

 

29. The trial court and Supreme Court of Appeal correctly rejected the Applicant and his 

defense witness’ version as not being reasonable possible true. 

 

30. In light of the above, it is submitted that the trial judge and the Supreme Court of Appeal 

quite correctly convicted the Applicant on the strength of the formidable case of the 

State. 

 

AD PARAGRAPH 3 

 

31. The contents thereof are noted 

 

AD PARAGRAPH 4: CONSTITUTIONAL ISSUE 

 

32. Although it is conceded that the Applicant has a constitutional right to adduce and 

challenge evidence as enshrined in Section 35(3)(i) of the Constitution, we respectfully 

submit that he has been afforded two opportunities, at the trial court and at the Supreme 

Court Of Appeal and he has failed. 

 

AD PARAGRAPH 5 

 

33. His failure to successfully challenge the State’s case does not entitle him to a proverbial 

further bite at the cherry and cannot be argued to be a constitutional ground on which 

leave to appeal to the above Honourable Court must be granted. 

 

34. It is accordingly submitted that it is not in the interests of justice to grant the Applicant 

leave to appeal to the above Honourable Court. 

 

35. It is respectfully respectfully submitted that there has been no infringement of the 

Applicant’s rights to a fair trial. 

 

36. It is respectfully respectfully submitted that the petition for leave to appeal ought to be 

dismissed.  

 

 

 



I know and understand the contents of this declaration. 

I have no objection to taking the prescribed oath. 

I consider the prescribed oath as binding on my conscience. 

 

          

   T E DICKER 

 

 

Thus signed and sworn to at Johannesburg on this    day of     2015. 

The Deponent having acknowledged that he knows and understands the contents of this 

affidavit, that it is both true and correct to the best of his knowledge and belief, that he has no 

objection to taking the prescribed oath and that the prescribed oath be binding on his 

conscience. 

 

 

          

 COMMISSIONER OF OATHS 

 

 

Full Names:   ____________________________________ 

Address:   Innes Chambers, 3rd  Floor, Cnr Pritchard & Kruis Street, 

Johannesburg 

 

Designation: Ex Officio ____________________________________ 

Date: ____________________    

 

 


