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INTRODUCTION 

1. This is an application for direct access to this Court to appeal the order 

and judgment of the North Gauteng High Court, Pretoria Division, 

granted by His Lordship Mr Justice Fourie (“Fourie J”) in an urgent 

application for interim relief on 17 December 2015.  For convenience, 

we refer to the order as “the Order”. 

2. The Order is as follows: 

“2 Pending the finalisation of an application to review and 
set aside the moratorium contained in the first 
respondent’s letter dated 2 December 2015 (Annexure 
“EDT9” to the founding affidavit): 

2.1 The first respondent is ordered to suspend the 
operation of the moratorium of deductions from 
child support foster care and care dependency 
grants (as defined in the Social Assistance Act, 
2004 (Act 13 of 2004)). 

2.2 The first respondent is ordered to allow requests by 
the applicant for deductions for funeral insurance 
premiums from child support, care dependency and 
foster child grants, if such requests meet the 
requirements set out in regulation 26A of the 
regulations promulgated under the Act and 
published under Government Notice R591 in 
Gazette 32254 dated 22 May 2009, namely where: 

2.2.1 the applicant provides the first respondent 
with the written requests by the beneficiary 
of the social grant to the first respondent; as 
contained in the policy concluded between 
the applicant and the beneficiary (Annexure 
“EDT7” to the founding affidavit); 
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2.2.2 the beneficiary of the social grant has only 
one deduction for a funeral insurance 
premium; 

2.2.3 the value of the funeral insurance premium 
does not exceed ten per cent of the value of 
the beneficiary’s social grant. 

2.3 The first respondent is ordered to take all steps 
necessary in order to ensure the implementation of 
requests for deductions as set out in paragraph 2.2 
above. 

3. In the event that the applicant the applicant fails to launch 
the application referred to in paragraph 2 above by 1 
February 2016, the interim interdict, as set out in 
paragraph 2.1 to 2.3 above, will lapse.”

1
 

 

3. Fourie J delivered the reasons for the Order on 15 March 2016 upon 

the request of the applicants.
2
 

4. The moratorium referred to in paragraph 2 of the Order is contained in 

a letter addressed by the first applicant (“the Agency”) to financial 

service providers and insurers dated 2 December 2015.  It states the 

following: 

“Moratorium on funeral policy deductions against 
children’s grants 

This letter serves to inform you that the South African Security 
Agency (SASSA) has noted that some of the funeral policy 
deductions are made from children’s grants: child support grant, 
foster care grant and care dependency grant. 

In order to ensure that protection against the rights of children 
is adhered to, the Agency has placed a moratorium on the new 

                                                           
1
 Vol 3 p 225. 

2
 Vol 3 p 228. 
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funeral policy deductions from children’s grants with effect 
from 01 January 2016.  Therefore: 

 Only the existing funeral policy deductions against 
children’s grants will continue until the determination is 
made on the existing grant policies 

 New funeral policy deductions against children’s [grants] 
will not be accepted with effect from the date mentioned 
above.”

3
 

 

5. The object of the Agency’s decision
4
 was to implement a policy 

decision of the second applicant (“the Minister”) to the effect that: 

5.1. it was never the intention to permit deductions for funeral 

policy premiums from children’s grants; 

5.2. a feasibility study needed to be conducted to determine 

whether permitting deductions for funeral policy 

premiums from children’s grants would be necessary and 

in the best interests of children; 

5.3. the Agency not authorise any further deductions of 

funeral policy premiums from children’s grants until a 

decision was taken, effectively, whether or not to amend 

                                                           
3
 Vol 1 p 53. 

4
 Vol 2 p 147. 
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Regulation 26A to expressly exclude children’s grants 

from the ambit of Regulation 26A.
5
 

6. The Minister, as the executive authority responsible for the Social 

Assistance Act, 13 of 2004 (“the Act”) promulgated Regulation 26A 

in terms of section 20(4) of the Act in order to prescribe 

circumstances under which deductions may be made directly from 

social assistance grants.  Regulation 26A fails to expressly make clear 

that children’s grants fall outside its ambit.  We point out that the 

Minister has now published draft amendments to Regulation 26A for 

public comment.
6
  The draft amendments expressly exclude children’s 

grants
7
 from the ambit of Regulation 26A. 

7. When it came to the attention of the Minister, through the Agency, 

that a large percentage of children’s grants were burdened with 

deductions of funeral policy premiums, the policy decision was taken 

to impose the moratorium in order to safeguard children’s rights to 

social security and to secure their best interests.  In the meantime, the 

Minister is amending Regulation 26A whilst the Agency is to conduct 
                                                           
5
 Vol 2 pp 123 and 152. 

6
 Regulation Gazette No. 10564 Vol. 608 15 February 2016. 

7
 Namely, foster child grant, care dependency grant, child support grant or social grant which is 

temporary in nature. 
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a clean-up project to ensure that deductions from social grants that are 

permissible under Regulation 26A are properly regulated and 

implemented. 

8. Underpinning the policy decision then are the constitutional rights 

protected under section 27(1)(c); the state obligations under section 

27(2); and the requirement that the child’s best interests are of 

paramount importance in every matter concerning the child, in terms 

of section 28(2) of the Constitution.  In addition to these important 

constitutional protections, is the power of the Executive to formulate 

policy and the circumstances in which Courts may restrain the 

implementation of such policy by way of interim interdictory relief.  

9. Whilst the High Court acknowledged that the matter raised important 

constitutional questions, it failed, with respect, to properly evaluate 

these questions in determining whether interim relief ought to be 

granted.  The High Court acknowledged that at stake were important 

constitutional rights and obligations concerning vulnerable people, 

i.e.: 
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9.1. the right of children to social security, which include that 

a child’s best interests are of paramount importance in 

every matter concerning the child; and 

9.2. the applicants’ statutory and constitutional obligations to 

protect the rights of children to access social grants.
8
  

10. We submit that had the High Court properly evaluated whether 

interim relief ought to be granted, in the light of the constitutional 

questions that arise, it ought to have dismissed the interim relief 

application.  In making this submission in these heads of argument, 

we focus on the questions whether the High Court was correct: 

10.1. to interdict the implementation of the policy decision to 

place a moratorium against the deduction of funeral 

policy premiums from children’s grants, only in respect 

of new policies, pending the outcome of a review 

application against the moratorium; 

10.2. that the Agency retains no discretion to permit or refuse a 

deduction of funeral policy premiums from children’s 

                                                           
8
 Vol 3 para 12 p 234 and para 16 p 237. 
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grants where the formal requirements of Regulation 26A 

are met. 

11. We submit in respect of the above two questions that the High Court 

erred and that this Court should correct the High Court’s decision and 

orders.  It erred in following its earlier decision in the Channel Life 

Limited case
9
 with regard to the Agency’s discretion when it comes to 

deductions from children’s grants.   

12. In the circumstances, the High Court ought to have found that the 

respondent had not established a prima facie right for the relief that it 

sought; and that the balance of convenience did not favour the grant of 

the interim interdict. 

13. In respect of all the other issues that arise in the application, the 

Minister associates herself fully with, and adopts, the submissions by 

the Agency.  Both parties were jointly represented in the High Court. 

14. We deal with the following matters in sequence: 

14.1. The constitutional and statutory framework. 

                                                           
9
 Vol 1 p 27. 
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14.2. The High Court erred in construing Regulation 26A. 

14.3. The High Court erred in suspending the moratorium.  

14.4. Leave to appeal should be granted.  

14.5. Appropriate relief. 
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THE CONSTITUTIONAL AND STATUTORY FRAMEWORK 

15. The constitutional and statutory framework informs the approach to 

the questions to which we address our submissions in these heads of 

argument; and how the High Court ought to have approached the 

matter. 

The constitutional framework 

16. First, section 27 of the Constitution entrenches the right to social 

security.  It is in two parts.  The first, in section 27(1)(c), relates to the 

right of everyone to have access to social security, including, if they 

are unable to support themselves and their dependents, appropriate 

social assistance.  The second, in section 27(2), places an obligation 

upon the state to take reasonable legislative and other measures, 

within its available resources, to achieve the progressive realisation of 

the right of access to social security. 

17. As this Court found in AllPay:
10

 

“[1] For many people in this country the payment of social 
grants by the State provides the only hope of ever living 

                                                           
10

 AllPay Consolidated Investment Holdings (Pty) Ltd and others v Chief Executive Officer of the 
South African Social Security Agency and others (Corruption Watch and another as amici 
curiae)  2014 (1) BCLR 1 (CC). 
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in the material conditions that the Constitution’s values 
of dignity, freedom and equality promise. About 15 
million people depend on the payment of these social 
grants. They are vulnerable people, living at the margins 
of affluence in our society.”

11
 

 

18. As the Court held in Grootboom,
12

 in the context of the right to 

adequate housing, the obligation in section 27(2) of the Constitution 

requires the state to take positive action to meet the needs of those that 

require social security:  

“the state was obliged to take positive action to meet the needs 
of those living in extreme conditions of poverty, homelessness 
or intolerable housing. The interconnection of the rights and the 
Constitution as a whole has to be taken into account in 
determining whether the state had met its obligations in terms 
of them” 

 

19. Section 27(1) has a negative content, i.e. it imposes a negative duty on 

the state to desist from preventing or impairing access to the relevant 

rights.
13

  

20. Secondly, section 28 protects the rights of children.  The rights in 

section 28(1), especially those in subsections (b) and (c), i.e. to family 

                                                           
11

 Soobramoney v Minister of Health (KwaZulu-Natal) 1998 (1) SA 765 (CC) at para 8. 
12

 Government of the Republic of South Africa and Others v Grootboom and Others 2001(1) SA 
(CC) 46 para 24. 
13

 Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others  2005 (1) BCLR 78 (CC) para 
33.  
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care or parental care, or to appropriate alternative care when removed 

from the family environment; and to basic nutrition, shelter, basic 

health care services and social services, link directly with the right to 

social security under section 27(1)(c) where parents or other care 

givers are unable to support their children.  

21. Section 28(2) of the Constitution further entrenches the rights and 

interests of children by requiring that in every matter concerning the 

child, without distinction, a child’s best interests are of paramount 

importance.   This Court has previously held that: 

“[22] Furthermore, as Goldstone J pointed out in Fitzpatrick,
14

 
section 28(1) is not exhaustive of children’s rights: 

“Section 28(2) requires that a child’s best interests 
have paramount importance in every matter 
concerning the child. The plain meaning of the 
words clearly indicates that the reach of s 28(2) 
cannot be limited to the rights enumerated in s 
28(1) and 28(2) must be interpreted to extend 
beyond those provisions. It creates a right that is 
independent of those specified in s 28(1). This 
interpretation is consistent with the manner in 
which s 28(2) was applied by this court in Fraser v 
Naude and Others.”  (Footnote omitted and 
emphasis added) 

It will be noted that he spoke about a right, and not just a 
guiding principle. It was with this in mind that this court 
in Sonderup (supra) referred to section 28(2) as “an 
expansive guarantee” that a child’s best interests will be 

                                                           
14

 Minister for Welfare and Population Development v Fitzpatrick and Others  2000 (7) BCLR 713 
(CC) para 17. 
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paramount in every matter concerning the child.”
15

 
(Emphasis added) 

 

22. This Court also said at paragraph 15 of M v S that: 

“[15] The ambit of the provisions is undoubtedly wide. The 
comprehensive and emphatic language of section 28 
indicates that just as law enforcement must always be 
gender-sensitive, so must it always be child-sensitive; 
that statutes must be interpreted and the common law 
developed in a manner which favours protecting and 
advancing the interests of children; and that courts must 
function in a manner which at all times shows due respect 
for children’s rights. As Sloth-Nielsen pointed out: 

“[T]he inclusion of a general standard (‘the best 
interest of a child’) for the protection of children’s 
rights in the Constitution can become a benchmark 
for review of all proceedings in which decisions 
are taken regarding children. Courts and 
administrative authorities will be constitutionally 
bound to give consideration to the effect their 
decisions will have on children’s lives.”  
(Emphasis added) 

 

23. The Court further held in M v S that: 

“18] Every child has his or her own dignity. If a child is to be 
constitutionally imagined as an individual with a 
distinctive personality, and not merely as a miniature 
adult waiting to reach full size, he or she cannot be 
treated as a mere extension of his or her parents, 
umbilically destined to sink or swim with them. The 
unusually comprehensive and emancipatory character of 
section 28 presupposes that in our new dispensation the 
sins and traumas of fathers and mothers should not be 
visited on their children.” (Emphasis added) 

 

                                                           
15

 M*  v S (Centre for Child Law Amicus Curiae)  2007 (12) BCLR 1312 (CC);  
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24. Section 28(2) is also to be seen as responding in an expansive way to 

this country’s international obligations as a State party to the United 

Nations Convention on the Rights of the Child.
16

 

25. Thus in every case in which a statutory provision is interpreted that 

affects the interests of the child, the Court must approach its 

interpretive task in a manner which favours protecting and advancing 

the interests of children.  This is not limited to the interpretation of 

statutory provisions that directly affects rights protected under section 

28(1) of the Constitution, but those in section 27 too.  This approach 

reinforces that in section 39(2) of the Constitution.
17

  

26. Thirdly, section 7(2) of the Constitution obliges the state to respect, 

promote and fulfil the rights in the bill of rights, which mirrors South 

Africa’s obligations under international law.  States are required to 

take measures to protect rights from infringement by third parties.
18

 

                                                           
16

 M*  v S (Centre for Child Law Amicus Curiae)  2007 (12) BCLR 1312 (CC) para 16. 
17

 Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In 
re: Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 (CC) at paras 22-23. 
 
18

 Article 9 of the International Convention on Economic, Social and Cultural Rights provides that 
States recognise the right of everyone to social security, including the right to social insurance. 
This Convention was ratified by South Africa on 18 January 2015 and came into effect on 1 April 
2015.  
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27. Fourthly, the Executive has powers to develop and implement 

policy.
19

   

28. It is now settled law that Courts must show deference to policy 

choices made by the Executive. The content of the duty of deference 

assumes special significance when the Court is faced with a measure 

to give effect to a constitutional or statutory obligation.  

29. This flows from the doctrine of separation of powers, which is integral 

to our constitutional scheme.  

30. Although the Courts are the ultimate guardians of the Constitution, it 

is incumbent upon them “to observe the limits of their own power”, as 

observed in Scaw at paragraph 93.
20

 Courts must “be conscious of the 

vital limits on judicial authority and the Constitution’s design to leave 

certain matters to other branches of government.”
21

 

31. In SCAW this Court cautioned that: 

“Where the Constitution or valid legislation has entrusted 
specific powers and functions to a particular branch of 
government, courts may not usurp that power or function by 

                                                           
19

 Section 85(2)(b) of the Constitution. 
20

 International Trade Administration Commission v SCAW South Africa (Pty) Ltd 2012 (4) SA 618 (CC). 
21

 SCAW para 94 quoting Doctors for Life International v Speaker of the National Assembly and Others 

2006 (6) SA 416 (CC) at para 38. 
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making a decision of their preference. That would frustrate the 
balance of power implied in the principle of separation of 
powers. The primary responsibility of a court is not to make 
decisions reserved for or within the domain of other branches of 
government, but rather to ensure that the concerned branches of 
government exercise their authority within the bounds of the 
Constitution. This would especially be so where the decision in 
issue is policy-laden as well as polycentric.”

22
 

 

32. This Court also reminded us in Bato Star
23

 that: 

“[T]he court should be careful not to attribute to itself superior 
wisdom in relation to matters entrusted to other branches of 
government. A court should thus give due weight to findings of 
fact and policy decisions made by those with special expertise 
and experience in the field.” 

 

33. In Doctors for Life,
24

 this Court observed, in relation to proceedings of 

Parliament: 

“The constitutional principle of separation of powers requires 
that other branches of government refrain from interfering in 
parliamentary proceedings. This principle is not simply an 
abstract notion; it is reflected in the very structure of our 
government. The structure of the provisions entrusting and 
separating powers between the legislative, executive and 
judicial branches reflects the concept of separation of powers. 
The principle ‘has important consequences for the way in which 
and the institutions by which power can be exercised’. Courts 
must be conscious of the vital limits on judicial authority and 
the Constitution’s design to leave certain matters to other 
branches of government. They too must observe the 
constitutional limits of their authority. This means that the 
Judiciary should not interfere in the processes of other branches 
of government unless to do so is mandated by the 
Constitution.”  

                                                           
22

SCAW para 95. 
23

 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism 2004 (4) SA 490 (CC) at 

para 48. 
24

 Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) at para 37.   
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34. The above sentiments also underpin the decision of this Court in 

OUTA
25

 in the context of whether an interim interdict should have 

been granted, which is directly relevant to the present case:  

“When it evaluates where the balance of convenience rests, a 
court must recognise that it is invited to restrain the exercise of 
statutory power within the exclusive terrain of the Executive or 
Legislative branches of Government. It must assess carefully 
how and to what extent its interdict will disrupt executive or 
legislative functions conferred by the law and thus whether its 
restraining order will implicate the tenet of division of powers. 
Whilst a court has the power to grant a restraining order of that 
kind, it does not readily do so except when a proper and strong 
case has been made out for the relief and, even so, only in the 
clearest of cases.

26
 

 

35. We submit below that the High Court failed to take proper regard of 

the important constitutional norms discussed above and granted the 

interim interdict when it should have declined to do so. 

The Act  

36. The Act is the legislative measure referred to in section 27(2) of the 

Constitution.
27

  

                                                           
25

 National Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223 (CC). 
26

At para 65. 

27
 AllPay para 47. 
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37. The Act confers substantive entitlements, creates positive duties on 

the state in respect of social grants, and deals with the administration 

of social grants.  

38. The following provisions of the Act are important for the present 

application.  

38.1. Section 4 creates seven types of grants. These include 

child support grants, care dependency grants and foster 

child grants, which we collective refer to as “children’s 

grants”.  

38.2. In terms of section 17, the Agency is entitled to recover 

any sums that have been overpaid to any person provided 

it acts in accordance with relevant legislation.  

38.3. Where the Agency reasonably suspects that a beneficiary, 

parent, procurator or a primary caregiver is abusing a 

social grant, it may appoint a person to investigate such 

suspected abuse. If it is found on objective grounds that 

an abuse has taken place, the agency must appoint a 

person to receive the social grant on behalf of the 
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beneficiary and to use it for the benefit of that 

beneficiary. The Agency has the power to suspend the 

payment of a children’s grant to a parent, primary 

caregiver, foster parent or procurator where such 

recipient of the grant is convicted of abuse or neglect of 

the child in respect of whom the grant is paid or is found 

by the Agency as incapable of using the grant for the 

benefit of the child. The agency may appoint a person to 

receive the grant in respect of the child pending the 

substitution of the parent or care giver.
28

  

38.4. Section 20(1) provides that a grant “may not be 

transferred, ceded, pledged or in any other way 

encumbered or disposed of unless the Minister on good 

grounds in writing consents thereto.” An act in 

contravention of section 20(1) is void. If the Minister 

becomes aware of such an act she may order that the 

payment be terminated or suspended immediately.  

                                                           
28

 Section 19. 
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38.5. Section 20(3) provides that a beneficiary must “without 

limitation or restriction receive the full amount of a grant 

to which he or she is entitled before any other person may 

exercise any right or enforce any claim in respect of that 

amount.”  

38.6. Section 20(4) permits the Minister to “prescribe 

circumstances under which deductions may be made 

directly from social assistance grants: Provided that such 

deductions are necessary and in the interest of the 

beneficiary”.  (Emphasis added) 

38.7. Persons who submit false information to the Agency 

when applying for grants are guilty of an offence as 

provided for in section 21.  

39. These provisions are reinforced by the provisions of the South African 

Social Security Agency Act, 9 of 2004 (“the Agency Act”), in terms of 

which the Agency is created.  

39.1. In terms of section 3 of that Act it is envisaged that the 

Agency will eventually become “the sole agent that will 
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ensure the efficient and effective management, 

administration and payment of social assistance”.  

39.2. Section 4 the Agency Act requires the Agency to 

administer social assistance in terms of chapter 3 of the 

Act and to perform any function delegated to it under the 

Act. It must “collect, collate, maintain and administer 

such information as is necessary for the payment of social 

security, as well as for the central reconciliation and 

management of payment of transfer funds, in a national 

database of all applicants for and beneficiaries of social 

assistance”.  

39.3. The Agency must also “establish a compliance and fraud 

mechanism to ensure that the integrity of the social 

security system is maintained”.
29

  

40. The Agency is thus the legislatively mandated institution responsible 

for the administration of the entire social security system. It is 

responsible for the payment of the grants; and it is under a duty to 

                                                           
29

 Sections 4(1)(a) to (c). 



 page 23 

ensure the efficient and effective administration of the social security 

system. Part of that function is the prevention of abuse of the system 

by various means, including fraud or false representations.  As this 

Court said in AllPay,
30

 it is the “gate keeper of the rights to social 

security and effectively controls beneficiaries’ access to social 

assistance”.  

Regulation 26A 

41. The Minister published Regulations under Government Notice R898 

Relating to the Application for and Payment of Social Assistance and 

the Requirements or Conditions in Respect of Eligibility for Social 

Assistance on 22 August 2008. These Regulations provide for the 

qualification criteria for social assistance, the application procedure, 

the method of payment of social grants, and the circumstances in 

which deductions may be permissible.  

42. Regulation 21 deals with the method of payment of social assistance. 

A payment is made electronically “into an account of the beneficiary 

or institution where the beneficiary resides, subject to written 

                                                           
30

 AllPay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the 
South African Social Security Agency and Others (2) 2014 (4) SA 179 (CC) at para 55. 
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authorization by the beneficiary” or by means of a manual payment at 

a designated place.
31

  

43. In light of section 20 of the Act, which guarantees the full and 

unencumbered payment of the grant to the beneficiary’s account 

before any person can lay a claim to it, Regulation 26A deals with the 

circumstances under which deductions may be made directly from 

social assistance grants.  

44. Regulation 26A provides as follows: 

“26A.   Circumstances under which deductions may be 
made directly from social assistance grants. 

(1) The Agency may allow deductions for funeral insurance 
or scheme to be made directly from a social grant where 
the beneficiary of the social grant requests such 
deduction in writing from the Agency. 

(2) Subject to the provisions of subregulation (1), the 
Agency may only allow deductions to be made directly 
from a social grant where the insurance company 
requiring such deduction or to whom the money resulting 
from the deduction is paid, is a financial services 
provider as defined in section 1 of the Financial Advisory 
and Intermediary Services Act, 2002 (Act No. 37 of 
2002) and authorised to act as a financial services 
provider in terms of section 7 of that Act. 

(3) Notwithstanding the provisions of sub-regulation (1), the 
Agency may only authorise one deduction for a funeral 
insurance or for a funeral scheme not exceeding ten 
percent of the value of the beneficiary’s social grant.” 
(Emphasis added) 

                                                           
31

 Regulations 21(a) and (b). 
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45. It is plain that Regulation 26A lays down formal jurisdictional 

requirements that must be met before any deductions may be 

permitted.  It does not in its terms incorporate the requirement that the 

deduction be necessary and in the interests of the grant beneficiary.  

These substantive criteria are only found in section 20(4) of the Act. 

46. However, we submit below that the word “may” in Regulation 

26A(1), in light of the rights in sections 27 and 28 of the Constitution, 

and the duty that these provisions impose upon Courts in construing 

and applying the provisions of Regulation 26A must be given its 

ordinary meaning, which connotes a discretionary power. 
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THE HIGH COURT ERRED IN CONSTRUING REGULATION 26A  

47. Following the earlier decision of the High Court in Channel Life 

Limited,
32

 the High Court found that the respondent had established a 

prima facie right to the interim interdict that it sought.  The Learned 

Judge reasoned as follows: 

“[11] As far as the requirement of a prima facie right is 
concerned, the applicant relies on an unreported 
judgment of Du Plessis J in this Division case number 
36212/2011.  Channel Life Limited v Minister of Social 
Development, South African Social Security Agency … .  
In that judgment Du Plessis J came to the conclusion (p 6 
of the judgment) that ‘once the requirements of 
Regulation 26A(1), (2) and (3) have been met, the 
Agency is obliged to allow deductions as provided for 
(in) Regulation 26A”.  The learned Judge then also 
granted a declaratory order to this effect. … 

[13] Having regard to the judgment of Du Plessis J and the 
fact that a system allowing for funeral deductions against 
children’s grants was already in place, I concluded that a 
prima facie right had been demonstrated.  I also took into 
account that, that since the relief is only temporary and 
not decisive of either party’s rights, the applicant need 
only have to demonstrate a prima facie right, even if 
open to some doubt.  Furthermore, the relief sought (and 
the relief granted) was not unconditional.  The order was 
granted subject to fulfillment of the requirements set out 
in Regulation 26A and would lapse if the applicant failed 
to launch the review application by 1 February 2016.”

33
 

 

48. The High Court specifically alluded to the constitutional rights raised 

in argument before it, but declined to evaluate them at a prima facie 

                                                           
32

 Vol 1 p 27. 
33

 Vol 3 pp 233-235. 
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level in order to determine whether the order sought was 

constitutionally appropriate.
34

  

49. It also did not, in the context of evaluating whether a prima facie right 

had been established, determine whether irreparable harm was 

imminent that required protection by way of an interdict.  This Court 

emphasized this requirement at paragraph 50 of OUTA, as follows: 

“[50] Under the Setlogelo test, the prima facie right a claimant 
must establish is not merely the right to approach a court 
in order to review an administrative decision.  It is a right 
to which, if not protected by an interdict, irreparable 
harm would ensue.  An interdict is meant to prevent 
future conduct and not decisions already made. Quite 
apart from the right to review and to set aside impugned 
decisions, the applicants should have demonstrated a 
prima facie right that is threatened by an impending or 
imminent irreparable harm. The right to review the 
impugned decisions did not require any preservation 
pendente lite.” (Emphasis added) 

 

50. Had it conducted the proper inquiry, it would have found that no such 

imminent irreparable harm was established requiring protection by 

way of an interdict because: 

50.1. the respondent made it clear in its founding affidavit that 

any potential damages that it may suffer, if it could not 
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have the premiums for the allegedly 20 000 policies 

already signed up with policyholders, were quantifiable, 

at about R1,7 million in monthly premiums;
35

 

50.2. the potential harm was only of a commercial nature; 

50.3. the respondent could still obtain premiums directly from 

beneficiaries, and that using the Regulation 26A system 

of direct deductions was simply a matter of convenience 

for the respondent, as it had alleged to have signed up the 

beneficiaries in respect of the 20 000 policies, or 

concluded such policies with the policyholders, and, 

therefore, ought to know their whereabouts.
36

 

51. Significantly, for present purposes, as did Du Plessis J in the Channel 

case, Fourie J failed to fulfill the Court’s obligations in terms of 

section 28(2) and 39(2) of the Constitution.  He failed to determine 

whether, in light of the obligation to treat the interests of the children 

as paramount in construing Regulation 26A, the word “may” in 

Regulation 26A(1) ought to be given its ordinary meaning, connoting 
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a discretion on the part of the Agency in respect of deductions from 

children’s grants.  In making such a determination, he was required to 

not end at the wording of section 20(4) but to go directly to the 

relevant Constitutional provisions, i.e. sections 27 and 28, as required 

by this Court’s jurisprudence in inter alia M v S, discussed above. 

52. Section 28(2) of the Constitution places an obligation upon the 

Agency that whenever it is requested to consider approving 

deductions from children’s grants in terms of Regulation 26A it must 

first investigate whether such deductions protect or advance the best 

interests of the child.  There may be circumstances in which 

information made available to it indicates the contrary.  It would be in 

breach of its constitutional obligations in terms of section 28(2) were 

it to approve such deductions where the best interests of the child may 

not be best served.  Such information may indicate potential abuse of 

children’s grants. 

53. Giving proper recognition to the best interests of the child, as required 

by section 28(2) of the Constitution, requires that the Agency retains a 

discretion to refuse to allow deductions from children’s grants under 
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Regulation 26A, or to insist on proper investigation first to determine 

where the best interests of the child lie, even where the formal 

jurisdictional requirements in that Regulation have been met.  This is 

important as children are unable to contract on their own.  It would be 

the parent or caregiver that submits any request, where one is properly 

submitted, for deductions to be made.  As this Court has said, children 

are not the mere extension of their parents or caregivers.  It follows 

that their needs and interests too are not merely the extension of their 

parents’ or caregiver’s but their own.  Those needs and interests have 

received constitutional recognition and protection in section 27 of the 

Constitution and must always be safeguarded.  

54. The language of Regulation 26A permits of a discretion that we 

contend for on the part of the Agency.  It is in fact the interpretation of 

the High Court that strays away from the ordinary language used, i.e. 

“may”. 

55. In the context provided by the constitutional and statutory provisions 

discussed above, the word “may” in Regulation 26A(1) carries its 
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ordinary meaning in the case of deductions from children’s grants, 

which confers a discretion upon the Agency.
37

 

56. We submit further that the facts as summarized by the respondent in 

its founding affidavit in the High Court indicate the need for the 

Agency to approach the matter of deductions from children’s grants 

with caution and care to safeguard the children’s best interests.  The 

numbers and percentage of such deductions from children’s grants are 

staggering.  There is every indication that these numbers are 

increasing against the backdrop of commercially aggressive steps to 

sign up policyholders dependent for premiums on deductions from 

children’s grants.  Paragraph 28 of the founding affidavit sums this 

up: 

“28. The applicant has to date hereof concluded 14 639 new 
funeral insurance policies (as defined in paragraph 24 
above), with beneficiaries of children’s grants being 
approximately 75% of all written policies, and the 
applicant intends to submit the written requests for 
deductions of the premiums, contained in the policies, 
together with an estimated 6 000 further policies on or 
before 18 December 2015, being the submission date as 
is indicated in Annexure “EDT7”.  These approximately 
20 000 policies, with total monthly premiums of 
approximately R1.7 million, will be affected by the first 
respondent’s “moratorium”.  Documentation in support 
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of the content of this paragraph (which will make these 
papers unnecessarily prolix) are not attached to this 
affidavit but can be made available to the court if 
necessary”. (Emphasis added) 

 

57. Of significant concern is that: 

57.1. the policy documents attached are blank and unsigned; 

57.2. they are not accompanied by any signed requests by the 

alleged “beneficiaries of children’s grants”, although 

these beneficiaries are alleged to have become 

policyholders; 

57.3. the policyholders or the beneficiaries of the children’s 

grants, or indeed the children concerned, are not 

identified by name; 

57.4. it appears from the wording of the unsigned policy 

documents that beneficiaries to the policies are not just 

the children but entire families and there is an option for 

an “Extended Family Plan”.
38
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58. The extent of the burden to be imposed on children’s grants is simply 

indeterminable by the Agency given the scant information provided.  

A mechanical approval of deductions from children’s grants in such 

circumstances is simply at odds with the obligations imposed by 

section 28(2) of the Constitution. 

59. In the circumstances, the High Court failed to have proper regard to 

section 28(2) and 39(2) of the Constitution.  This Court must right this 

by holding that the Agency retains a discretion under Regulation 26A 

when it comes to children’s grants.  It is obliged to investigate and 

determine whether every request for deductions from children’s grants 

in terms of Regulation 26A protects and promotes the best interests of 

the child.  Failing this, it would be acting in breach of its 

constitutional duties in terms of section 28(2) of the Constitution. 

60. For the above reasons, paragraphs 2.2 and 2.3 of the Order ought not 

to have been granted. 

  



 page 34 

THE HIGH COURT ERRED IN SUSPENDING THE MORATORIUM 

61. The applicants explain in their answering affidavit in the High Court 

that the policy of the Minister was never to include children’s grants 

within the ambit of Regulation 26A. The intention was to extend such 

deductions only to old age grants in order to allow that the elderly 

could be “buried with dignity”.
39

  As regards children, the incident of 

death as an insurance risk is infrequent and it would not, in such 

circumstances, be in the best interests of children to burden their 

grants with deductions for funeral policy premiums, especially for 

entire families.  The stipend that they receive is intended to meet their 

basic needs as contemplated in section 28(1) of the Constitution. 

62. Significantly, the applicants explain that the Minister had not yet 

conducted an appropriate study to determine whether permitting 

deductions for funeral policy cover from children’s grants would be 

necessary and in the best interests of the children, as required by 

section 20(4) of the Act and section 28(2) of the Constitution.  The 

only proper study that had been conducted, and whose 

recommendations were adopted in promulgating Regulation 26A, 
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predominantly focused on old age grants.  This is plain from the 

study, from it which it can be seen that the majority of the respondents 

interviewed were older people receiving old age grants.  It is also 

plain from the tenor of the recommendations made that, in respect of 

funeral policies, these reflect the preference of the majority of the 

respondents interviewed, and that the majority of respondents 

comprised of recipients of old age grants.
40

 

63. The applicants explain further that the Minister intended to conduct a 

feasibility study to determine whether it would be necessary and in the 

best interests of children to permit deductions for funeral policy cover 

from their grants.
41

 

64. In circumstances where the executive policy choice to impose a 

moratorium was plainly to safeguard the best interests of children in 

line with the obligations imposed by section 28(2) of the Constitution 

and section 20(4) of the Act, the High Court ought to have been very 

slow and circumspect in granting the order in paragraph 2.1 of the 
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Order.  It ought to have seriously heeded this Court’s judgment in 

OUTA where it said inter alia the following: 

“[55] A court must be satisfied that the balance of convenience 
favours the granting of a temporary interdict. It must first 
weigh the harm to be endured by an applicant if interim 
relief is not granted as against the harm a respondent will 
bear, if the interdict is granted. Thus, a court must asses 
all relevant factors carefully in order to decide where the 
balance of convenience rests. … 

[65] When it evaluates where the balance of convenience 
rests, a court must recognise that it is invited to restrain 
the exercise of statutory power within the exclusive 
terrain of the Executive or Legislative branches of 
Government. It must assess carefully how and to what 
extent its interdict will disrupt executive or legislative 
functions conferred by the law and thus whether its 
restraining order will implicate the tenet of division of 
powers. Whilst a court has the power to grant a 
restraining order of that kind, it does not readily do so 
except when a proper and strong case has been made out 
for the relief and, even so, only in the clearest of cases. 

[66] A court must carefully consider whether the grant of the 
temporary restraining order pending a review will cut 
across or prevent the proper exercise of a power or duty 
that the law has vested in the authority to be interdicted. 
Thus, courts are obliged to recognise and assess the 
impact of temporary restraining orders when dealing with 
those matters pertaining to the best application, operation 
and dissemination of public resources. What this means 
is that a court is obliged to ask itself not whether an 
interim interdict against an authorised State functionary 
is competent but rather whether it is constitutionally 
appropriate to grant the interdict.” 

65. In circumstances where, as submitted above, the moratorium was 

intended to best secure the best interests of children, and the 

respondent did not require an interim interdict to prevent imminent 

irreparable harm, the Court ought to have declined to grant the order 
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in paragraph 2.1 of the Order.  It failed to do so.  It falls to this Court 

to right this by setting aside the order in paragraph 2.1 of the Order, 

and thereby permitting the proper protection of the best interests of the 

child in terms of section 28(2) of the Constitution, as contemplated in 

the moratorium and explained in the applicants’ affidavits in this 

Court and in the High Court.   
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LEAVE TO APPEAL SHOULD BE GRANTED  

66. In S v S,
42

 this Court said the following on the question whether leave 

to this Court should be granted: 

“[20] The question whether the sentencing courts have properly 
considered the best interests of the children in the light of 
section 28 of the Constitution when imposing sentence is 
a constitutional matter. 

[21] But, is it in the interests of justice to grant leave to appeal 
having regard to Mrs S’s prospects of success in the 
matter? It is to this question that I turn. This Court in S v 
M has highlighted that every child has the right to enjoy 
special care. Children are vulnerable and require a 
nurturing and secure family for their development.  To 
this extent, sentencing courts must perform their function 
in matters concerning the rights of children in a manner 
which at all times shows due respect for children’s rights 
and that brings to bear focused and informed attention to 
the needs of the children at appropriate moments in the 
sentencing process.  The question whether the sentencing 
courts had proper regard for the children’s best interests 
when imposing sentence is a serious matter that strikes at 
the core of the administration of justice. The interests of 
justice demand that this Court, as the ultimate guardian of 
both the Constitution and children, investigate whether 
the High Court and the Supreme Court of Appeal have 
exercised their discretion in line with the requirements of 
section 28 of the Constitution. 

[22] The allegation that a court imposed sentence without 
paying appropriate attention to the children’s best interest 
is an important constitutional issue that goes beyond the 
interests of the parties. The prospects of success should, 
in the light of the importance of this constitutional issue, 
yield to the interests of justice. In the circumstances, 
leave to appeal should be granted.” 
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67. We submit that this Court’s reasoning in S v S quoted above should 

apply with equal force in this case. 

68. The question whether the High Court had proper regard for the 

children’s best interests when granting the orders in paragraph 2 of the 

Order is a serious matter that strikes at the core of the right in section 

28(2) of the Constitution. The interests of justice demand that this 

Court, as the ultimate guardian of both the Constitution and children, 

investigate whether the High Court exercised its discretion in line with 

the requirements of sections 28 and 39(2) of the Constitution. 

69. The contention advanced by the applicants that the High Court 

granted the Order without paying appropriate attention to the 

children’s best interests and section 39(2) of the Constitution is an 

important constitutional issue that goes beyond the interests of the 

parties.  The prospects of success should, in the light of the 

importance of this constitutional issue, yield to the interests of justice.  

In any event, the applicants have good prospects of success as appears 

from the submissions above. 
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70. In the circumstances, we submit that leave to appeal should be 

granted. 

71. We submit that it should be granted to this Court directly, since the 

matter of the best interests of the child and its place in the 

interpretation of legislation and the exercise of discretion by Courts, 

has previously been considered by all the Courts.  It is not a matter in 

which it would be absolutely necessary for this Court to first obtain 

the views of the SCA.   

72. Furthermore, this matter is of some urgency since it is plain from the 

founding affidavit in the High Court that commercial enterprises such 

as the respondent are aggressively signing up policyholders on the 

premise of deductions for premiums from children’s grants.  If this 

practice is not halted in line with the moratorium, and if it is not in the 

best interests of children, it would be too late to reverse and correct in 

due course. 
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APPROPRIATE RELIEF  

73. We submit that this Court should grant the following relief: 

73.1. The appeal is upheld. 

73.2. The Order is set aside and replaced with the following 

order: 

“The application is dismissed with costs”.
43
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