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INTRODUCTION 

1. This application for leave to appeal essentially raises two questions: 

1.1. may a public body disregard the unambiguous provisions of a 

regulation to prevent an outcome which it has belatedly come to 

consider to be unintended? 
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1.2. even if it may, is it in the interests of justice for this Court to consider an 

appeal against an interim order enforcing adherence to the regulation, 

pending a review of the decision to impose a “moratorium” on the 

regulation? 

2. The first applicant (“SASSA”) is a public body tasked with administering social 

grants pursuant to the Social Assistance Act, 2004 (Act 13 of 2004) (“the Act”) 

and the regulations made by the second applicant (“the Minister”) under the 

Act.  On 2 and 3 November 2015, it held an Exco Meeting at which it made 

the following resolution which led to these proceedings:1   

“A moratorium on the implementation of new funeral policies against 
CSG grants has been agreed upon until the Court rules otherwise.  
Letters to be sent out to FSPs to only continue with CSG deductions 
currently on their system and no new ones.”2  

3. The envisaged letters were sent to financial services providers, including the 

respondent, Lion of Africa Life Assurance Company Ltd (“Lion”), on 

4 December 2015, approximately one month after the decision was taken.3  

They stated as follows: 

 “Moratorium of funeral policy deductions against children’s grants 
 
 This letter serves to inform you that [SASSA] has noted that some of 

the funeral policy deductions are made from children’s grants: child 
support grant, foster care grant and care dependency grant. 

 

                                            

1
  Annexure “MTM6” to the answering affidavit in the Court a quo [Volume 2: p 135] 

2
  The term “CSG” in all probability refers to “child support”, “care dependency” and “foster child 

grants” as provided for in terms of sections 6 to 8 of the Act. The term “FSP” refers to financial 

service providers. 

3
  Para 22 and annexure “EDT9” to the founding affidavit in the court a quo [Volume 1: pp 26, 27 

and 53] 
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 In order to ensure that protection against the rights of the children is 
adhered to, the Agency has placed a moratorium on the new funeral 
policy deductions from children’s grants with effect from 01 January 
2016.  Therefore, 

 

 Only the existing funeral policy deductions against children’s grants 
will continue until the determination is made on the existing grant 
policies 
 

 New funeral policy deductions against children’s will not be accepted 
with effect from the date mentioned above.” 

4. Lion is registered to carry on long-term insurance business in terms of section 

10 read with section 9(2)(a) of the Long-Term Insurance Act, 1998 (Act 52 of 

1998), (“the Insurance Act”) and is licenced as a financial service provider in 

terms of section 8 of the Financial Advisory and Intermediary Services Act, 

2002 (Act 37 of 2002) (“FAIS”).4  Lion offers funeral insurance policies to the 

South African consumer market.  Some of its policyholders are beneficiaries 

of social grants administered by SASSA.  A large percentage of these 

policyholders are beneficiaries of child support, care dependency and foster 

child grants (to which we will, for purposes of convenience, collectively refer 

as “child grants”).   

5. Upon receipt of this letter, Lion brought an application for urgent interim relief 

in the Gauteng Division, Pretoria, of the High Court.  The application was 

launched on 8 December 2015 and heard on 17 December 2015.  On the 

same day, the Court made an interim order, pending a review application to 

be instituted by Lion by 1 February 2016.  The order5 is to the following effect: 

5.1. SASSA must suspend the operation of the moratorium on direct 

                                            

4
  Para 5 of the founding affidavit in the court a quo [Volume 1: p 6] 

5
  Volume 3: pp 225 to 227 
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deductions of funeral insurance policies from child grants (“the 

moratorium” and “direct deductions” respectively); 

5.2. SASSA must allow requests for direct deductions if such requests meet 

the requirements of Regulation 26A; 

5.3. SASSA must take all steps necessary to ensure the implementation of 

requests for direct deductions, to the extent that such requests comply 

with the requirements of Regulation 26A. 

6. An applicant for leave to appeal to this Court from any other court must 

demonstrate that it is in the interests of justice that leave to appeal should be 

granted.6 

7. The following factors, which constitutes neither a closed list nor a checklist7 

and which must be carefully evaluated,8 are relevant in deciding whether it is 

in the interests of justice to grant leave to appeal against an interim order 

which was granted by the court a quo:9   

7.1. the kind and importance of the constitutional issue raised; 

7.2. whether irreparable harm would result if leave to appeal is not granted; 

                                            

6
  Section 167(6)(b) of the Constitution, read with rule 19 

7
  Provincial Government: North West Province and Another v Tsoga Developers CC and Others 

[2016] ZACC 9 para 34 (“Tsoga Developers”) 

8
  International Trade Administration Commission v SCAW South Africa (Pty) Ltd 2012 (4) SA 618 

(CC) para 55 (“SCAW”) 

9
  South African Informal Traders Forum and Others v City of Johannesburg and Others 2014 (4) 

SA 371 (CC), paras 16 to 20 
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7.3. whether the interim order has a final effect or disposes of a substantial 

portion of the relief sought in a pending review; 

7.4. whether there are prospects of success in the pending review; 

7.5. whether, in deciding an appeal against an interim order, this Court 

would usurp the role of the review court;  

7.6. whether interim relief would unduly trespass on the exclusive terrain of 

the other branches of government, before the final determination of the 

review grounds; 

7.7. whether allowing the appeal would lead to piecemeal adjudication and 

prolong the litigation or lead to wasteful use of judicial resources or 

legal costs. 

8. We will firstly deal with the prospects of success in the pending review 

application (which have a direct bearing on the question whether Lion 

established the first requirement for an interim interdict, namely a prima facie 

right even if it is open to some doubt)10 and thereafter indicate that the 

moratorium does not represent government policy and that the interest of 

justice does not justify granting leave to appeal.  We will finally deal with the 

question whether Lion has established the requirements for an interim 

interdict (which will only be relevant if leave to appeal is granted.)  

                                            

10
  National Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 

223 (CC) (“OUTA”) para 41; following Setlogelo v Setlogelo 1914 AD 221 and Webster v 

Mitchell 1948 (1) SA 1186 (W) 
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THE PROSPECTS OF SUCCESS IN THE PENDING REVIEW 

9. The nature of the prima facie right on which Lion relied is two-fold, namely: 

9.1. the principle protecting every person in South Africa that public bodies, 

such as SASSA, would respect and uphold the rule of law, which is a 

foundational principle of our Constitution, and would not flout it;11 

9.2. flowing from the above, the rights of Lion and its policyholders to expect 

SASSA to act in accordance with its statutory obligations by allowing 

direct deductions provided all the requirements of Regulation 26A are 

met. 

10. The second principle requires further elucidation with reference to the relevant 

statutory scheme in respect of direct deductions. 

11. Section 20(3) of the Act provides that the beneficiary of a social assistance 

grant must without limitation or restriction receive the full amount of the grant 

to which he or she is entitled before any other person may exercise any right 

or enforce any claim in respect of that amount.  Section 20(4) of the Act 

provides a limited potential exception to section 20(3).  The Minister may 

prescribe circumstances under which deductions may be made directly from 

social assistance grants, provided that such deductions are necessary and in 

                                            

11
  Section 1(c) of the Constitution.  See also Pharmaceutical Manufacturers Association of SA 

and Another: In re Ex parte President of the Republic of South Africa and Others 2000 (2) SA 

674 (CC) para 83; Affordable Medicines Trust and Others v Minister of Health and Others 2006 

(3) SA 247 (CC) paras 48 – 50 
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the interest of the beneficiary. The beneficiary of a child grant is the person – 

primary care giver or foster parent – who receives the grant. 

12. The Minister promulgated Regulation 26A on 29 May 200912, which provides 

for the circumstances under which deductions may be made directly from 

social assistance grants: 

“26A Circumstances under which deductions may be made 
directly from social assistance grants 

(1) The Agency [SASSA] may allow deductions for funeral 
insurance or scheme to be made directly from a social grant 
where the beneficiary of the social grant requests such 
deduction in writing from the Agency. 

(2) Subject to the provisions of subregulation (1), the Agency may 
only allow deductions to be made directly from a social grant 
where the insurance company requiring such deduction or to 
whom the money resulting from the deduction is paid, is a 
financial services provider as defined in Section 1 of the 
Financial Advisory and Intermediary Services Act, 2002 (Act No 
37 of 2002) and authorised to act as a financial services 
provider in terms of section 7 of that Act. 

  (3) Notwithstanding the provisions of sub-regulation (1), the 
Agency may only authorise one deduction for funeral insurance 
or for a funeral scheme not exceeding ten percent of the value 
of the beneficiary’s social grant.” 

13. The applicants contend that Regulation 26A(1) affords a discretion to SASSA 

to refuse to allow direct deductions even where all the requirements of 

Regulation 26A have been met.  SASSA specifically contends that it is 

empowered to make “determinations on an ad hoc basis” whether a “particular 

deduction from a particulars grant is necessary and in the interests of a 

                                            

12
  Under Government Notice R591 in Government Gazette 32254. 
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beneficiary”.13 (SASSA thus relies on the exact wording of section 20(4) of the 

Act.) 

14. It is submitted that this contention is wrong: 

14.1. where a power or authorisation is granted in a permissive vein, by 

using the word “may” for instance, it is as a rule assumed that the 

functionary exercising the power is vested with a discretion. Linguistic 

considerations are, however, not always decisive and a mandatory 

“shall” has, on occasions, been read as permissive “may”.14  

14.2. it was held in this regard in Nkisimane and others v Santam Insurance 

Co Ltd15 that: 

“Preliminarily I should say that statutory requirements are often 
categorized as ‘peremptory’ or ‘directory’. They are well-known, 
concise, and convenient labels to use for the purpose of 
differentiating between the two categories. But the earlier clear-
cut distinction between them (the former requiring exact 
compliance and the latter merely substantial compliance) now 
seems to have become somewhat blurred. Care must therefore 
be exercised not to infer merely from the use of such labels 
what degree of compliance is necessary and what the 
consequences are of non or defective compliance. These must 
ultimately depend upon the proper construction of the statutory 
provision in question, or, in other words, upon the intention of 
the lawgiver as ascertained from the language, scope, and 
purpose of the enactment as a whole and the statutory 
requirement in particular.” 

                                            

13
  Para 27 to 35 of SASSA’s heads of argument and para 51 to 55 of the Minister’s heads of 

argument 

14
  Lawsa Second Edition Volume 25 Part 1 para 366 

15
  1978 (2) SA 430 (A) at 434A 
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14.3. section 20(4) of the Act affords the Minister, and not SASSA, the right 

to allow direct deductions under the circumstances prescribed by the 

Minister and “provided that such deductions are necessary and in the 

interest of the beneficiary”; 

14.4. the Minister has decided, in the exercise of her discretion, to allow 

direct deductions and has prescribed the circumstances under which 

same may be allowed.  SASSA is duty bound to execute Regulation 

26A.  It has no discretion to overrule, amend, or modify same; 

14.5. the heading of Regulation 26A is merely a repetition of a portion of 

section 20(4) of the Act; 

14.6. the same goes for the words “may allow deductions for funeral 

insurance or scheme to be made directly from a social grant” in 

Regulation 26A(1); 

14.7. the Minister, and not SASSA, has been afforded the right to exercise a 

discretion to allow direct deductions under circumstances prescribed by 

her and to consider whether such deductions are necessary and in the 

interest of the beneficiary.  This means that the Minister is not 

empowered to delegate the exercise of her discretion to another 
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administrator, which delegation would offend against the rule of 

delegatus delegare non potest and thus be unlawful;16 

14.8. section 19 of the Act affords SASSA far-reaching powers to investigate 

suspected abuse of social grants and take remedial actions in 

appropriate circumstances.  It is submitted that there is no need for a 

general discretion to disallow direct deductions; 

14.9. the exercise of such discretion “on an ad hoc basis” is in any event 

impractical, especially in view of the fact that as at 30 June 2015 

SASSA paid in excess of 16,7 million social grants per month;17  

14.10. it is accordingly submitted that the approach in Channel Life Ltd v 

Minister of Social Development18 was correct. 

15. SASSA has not in either the court a quo or in the application for leave to 

appeal relied on the alleged discretion as a basis for the moratorium and it 

has moreover never contended that it had exercised such discretion.  It also 

did not oppose the relief sought in the court a quo on the basis that the interim 

order would stifle such discretion. 

                                            

16
  Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others (TAC and 

another as amici curiae) 2006 (2) SA 311 (CC) paras 279-281 & 300; Hospital Association of 

SA Ltd v Minister of Health and Another 2010 (10) BCLR 1047 (GNP); Hoexter Administrative 

Law in South Africa (2
nd

 Ed) Juta, 2012, pp. 261-276 

17
  Annexure “MTM3” to the answering affidavit in the court a quo [Volume 2: p 102] 

18
  Annexure “EDT4” to the founding affidavit in the court a quo [Volume 1:  pp 31 and 32], 

unreported judgment of the High Court of South Africa (North Gauteng) dated 13 April 2012 
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16. Prior to the decision of November 2015, SASSA permitted direct deductions 

from all social grants (provided they met the requirements of the Regulation).  

Indeed, Lion concluded approximately 47 000 policies with beneficiaries of 

child grants and direct deductions from all child grants were allowed by 

SASSA for the period August until December 2015 which otherwise complied 

with the provisions of Regulation 26A.19  This is in accordance with the clear 

wording of Regulation 26A which does not distinguish between child grants 

and other types of social grants. 

17. In Cool Ideas 1186 CC v Hubbard and another 20 this Court set out the 

following principles regarding statutory interpretation: 

 “A fundamental tenet of statutory interpretation is that the words in a 
statute must be given their ordinary grammatical meaning, unless to do 
so would result in an absurdity.  There are three important interrelated 
riders to this general principle, namely: 

 (a) that statutory provisions should always be interpreted 
purposively; 

(b) the relevant statutory provision must be properly 
contextualised; and 

 (c) all statutes must be construed consistently with the 
Constitution, that is, where reasonably possible, legislative 
provisions ought to be interpreted to preserve their 
constitutional validity. This proviso to the general principle is 
closely related to the purposive approach referred to in (a).” 
(Footnotes omitted) 

18. The ordinary grammatical meaning of the words “social grant”, as contained in 

sections 20(3) and 20(4) of the Act and Regulation 26A, connotes all social 

                                            

19
  Para 21 and 23 of the founding affidavit in the court a quo [Volume 1: pp 11 and 12] 

20
  2014 (8) BCLR 869 (CC) para 28 
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grants, including child grants.  Indeed, the Act (in section 1) defines “social 

grant” as “a child support grant, a care dependency grant, a foster child grant, 

a disability grant, an older person's grant, a war veteran's grant and a grant-in-

aid”.  Regulation 121 further proclaims that: 

 “In these Regulations, any word or expression to which a meaning has 
been assigned in the Act shall have the meaning so assigned and 
unless the context otherwise indicates…” 

19. Contrary to what is contended for by the Minister,22 Regulation 26A “makes [it] 

expressly clear that children’s grants fall [in]side its ambit”. The Minister’s 

contention in this regard is an implied concession that the respondent’s 

interpretation, set out above, is correct. 

20. The applicants submitted in the application for leave to appeal (but not in their 

heads of argument) that Regulation 26A is capable of more than one plausible 

construction and that section 39(2) of the Constitution23 demands that 

Regulation 26A be interpreted to exclude child grants from its ambit.24  In 

particular, it argues that sections 2725 and 28(1)(c)26 of the Constitution 

                                            

21
  Of the Regulations Relating to the Application for and Payment of Social Assistance and the 

Requirements or Conditions in Respect of Eligibility for Social Assistance, of which Regulation 

26A forms part. 

22
  Para 6 of the Minister’s heads of argument 

23
  “When interpreting any legislation … every court … must promote the spirit, purport and objects 

of the Bill of Rights.” 

24
  Para 32 to 35 of the founding affidavit [Volume 3: pp 260 to 263] 

25
  Presumably section 27(1)(c) according to which “Everyone has the right to have access to …. 

social security, including, if they are unable to support themselves and their dependents, 

appropriate social assistance.” 

26
  “Every child has the right … to basic nutrition, shelter, basic health care services and social 

services.” 
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demand an interpretation of Regulation 26A that excludes child grants.  It also 

argued that this interpretation is consistent with the constitutional principle 

(enshrined in section 28(2)) that: 

 “A child’s best interests are of paramount importance in every matter 
concerning the child.” 

21. While it is so that section 39(2) of the Constitution requires legislation 

(including regulations) to be read in conformity with the Constitution, the 

principle is limited to situations where this is “reasonably possible” and not 

“unduly strained”.27  An interpretation which notionally severs child grants from 

“social grants” in Regulation 26A is not reasonably possible and is unduly 

strained. 

22. The question whether direct deductions should be allowed must be 

considered in view of the concessions by the applicants that: (a) it does not 

contend that beneficiaries of child grants are not entitled to conclude funeral 

policies in respect of themselves and their children;28 (b) it merely contends 

that the use of the direct deduction facility in terms of regulation 26A should 

not be allowed (in respect of new policies) but that the beneficiaries of child 

grants are entitled to make alternative arrangements for the payment of 

premiums,29 presumably using their child grants for that purpose; and (c) a 

feasibility study must still be conducted to determine whether direct 

                                            

27
  Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors 

(Pty) Ltd and Others 2001 (1) SA 545 (CC) para 24 

28
  Para 24 of the founding affidavit [Volume 3: p 256] 

29
  Para 35 of the founding affidavit [Volume 3: pp 262 and 263] 
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deductions are “necessary and in the interest of children”.30 

23. It is submitted that allowing direct deductions is in the best interest of the 

relevant children in that: 

23.1. the beneficiaries in terms of Lion’s policies are the policyholders (the 

beneficiaries of the child grant), their spouses and the children in 

respect of whom the child grants are paid (including stillborn);31 

23.2. official death statistics from Statistics South Africa for 2013 show that 

13% (61 547 out of 473 537) of deaths in South Africa are in respect 

of children aged 18 and below, with most of these deaths (66%) 

occurring between the ages of 0 and 1 year (24% due to stillbirth and 

42% due to natural and unnatural causes); 

23.3. the probability of death of children ranges from around 0.1% to 4% 

which implies that, depending on the age of the child, there is up to a 

4% chance of a child dying within a year; 

23.4. assuming an average mortality rate of 1% with approximately 

12 million child grants there is annually approximately 120 000 

deaths of children who benefits from child grants; 

                                            

30
  Para 5.2 of the Minister’s heads of argument 

31
  Para 20 of the answering affidavit [Volume 4: p 322] 
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23.5. it is not only the elderly who should be “buried with dignity”32. 

Children also deserve dignified burials and without funeral policies in 

place this will in all probability not happen;  

23.6. if direct deductions were to be stopped and alternative collection 

methods be used to collect the premiums: 

23.6.1. the administration costs to collect premiums will increase, 

which will result in an increase in premiums or a decrease in 

cover to the prejudice of the children; or  

23.6.2. the primary care givers / foster parents will go to other 

providers (possibly outside the regulated market) to 

purchase funeral policies by means of cash or debit orders. 

This will yet again prejudice the children as these policies will 

be more expensive than Lion’s product and without the 

protection afforded by the regulated market. 

23.7. If a primary caregiver / foster parent fails to conclude a funeral policy, 

the burden of paying for his or her funeral will in all probability be 

borne by his or her relatives who will potentially take over the 

guardianship of the children.  The payment of such funeral expenses 

will negatively impact the children as the guardian will potentially 

                                            

32
  Para 93 of the founding affidavit [Volume 3: p 293] 
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have debt repayments to make before funds can be applied to 

provide for the child. 33 

24. Neither SASSA nor the Minister has dealt with this evidence.  SASSA has 

however acknowledged the financial benefits of direct deductions,34 which do 

not merely benefit insurance companies but also the beneficiaries and 

children. 

25. The Minister’s bald statement that “the incident of death [of children] as an 

insurance risk is infrequent and it would not, in such circumstances, be in the 

best interest of children to burden their grants with deductions for funeral 

policy premiums, especially for entire families”35 is unsubstantiated.  The 

Minister’s acknowledgment that she has not yet “conducted an appropriate 

study to determine whether permitting deductions for funeral policy cover from 

children’s grants would be necessary and in the best interest of the children”36 

implies that this application falls to be decided on the basis that direct 

deductions are not prohibited by section 28(2) of the Constitution. 

26. SASSA concedes that its interpretation of Regulation 26A is problematic when 

it stated that: 

  “To the extent that Regulation 26A lends itself to contrary interpretation, 
the Minister is in the process of deciding whether to amend the Regulation 

                                            

33
  Para 34 to 37 of the answering affidavit [Volume 4: pp 333 to 335] 

34
  Para 40 of SASSA’s heads of argument 

35
  Para 61 of the Minister’s heads of argument  

36
  Para 62 of the Minister’s heads of argument  
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or repeal it in its entirety”.37 

27. On 15 February 2016, the Minister published draft amendments to Regulation 

26A in the Government Gazette, which we attach to these heads of 

argument.38 The notice under which the draft was published, called for 

interested persons to submit written comment within 30 calendar days.  The 

draft amendments draw a specific distinction between “a foster child grant, 

care dependency grant, child support grant or social grant which is temporary 

in nature”, from which direct deductions are not permitted and other social 

grants, from which they are.  When the operative version of Regulation 26A is 

juxtaposed to the proposed new version, it is abundantly clear that the 

operative version of Regulation 26A permits direct deductions. 

28. But even if the Constitution demands that the Minister excludes direct 

deductions, then SASSA may still not act contrary to what would then amount 

to an unconstitutional regulation.  It should have sought to either have it 

amended by the Minister or it should have applied to have it set aside as 

unconstitutional.  What it cannot do, is to unilaterally disregard the Regulation.  

In this regard this court stated in MEC for Health, Eastern Cape and Another v 

Kirland Investments (Pty) Ltd t/a Eye & Lazer Institute:39 

  “The reasons spring from deep within the Constitution's scrutiny of 
power. The Constitution regulates all public power. Perhaps the most 
important power it controls is the power the state exercises over its 
subjects. When government errs by issuing a defective decision, the 
subject affected by it is entitled to proper notice, and to be afforded a 

                                            

37
  Para 94 of the founding affidavit [Volume 3: p 293] 

38
  See section 5 of the Civil Proceedings Evidence Act, 25 of 1965 

39
  2014 (3) SA 481 (CC) para 65.  See paras 64 to 68 generally. 
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proper hearing, on whether the decision should be set aside. 
Government should not be allowed to take shortcuts. Generally, this 
means that government must apply formally to set aside the decision. 
Once the subject has relied on a decision, government cannot, barring 
specific statutory authority, simply ignore what it has done. The 
decision, despite being defective, may have consequences that make it 
undesirable or even impossible to set it aside. That demands a proper 
process, in which all factors for and against are properly weighed.” 

and 

 “The approval communicated to Kirland was therefore, despite its 
vulnerability to challenge, a decision taken by the incumbent of the 
office empowered to take it, and remained effectual until properly set 
aside. It could not be ignored or withdrawn by internal administrative 
fiat. This approach does not insulate unconstitutional administrative 
action from scrutiny. It merely requires government to set about 
undoing it in the proper way. That is still open to government.”40 

29. It is accordingly submitted that Lion has excellent prospects of success in the 

review. 

THE MORATORIUM DOES NOT REPRESENT GOVERNMENT POLICY 

30. The Minister contends that the moratorium was imposed “to safeguard 

children’s rights to social security and to secure their best interest” 41 pursuant 

to a policy decision that: 

30.1. it was never the intention to permit direct deductions from child grants; 

30.2. a feasibility study needs to be conducted to determine whether direct 

deductions are “necessary and in the best interest of children”; 

                                            

40
  Ibid, para 105 

41
  Para 7 of the Minister’s heads of argument 
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30.3. further direct deductions should not be allowed until a decision is taken 

whether or not to amend Regulation 26A to exclude child grants from 

its purview.42 

31. The Minister relies in this regard on two undated and unsigned reports on the 

letterheads of the Department of Social Development.43  There is no evidence 

that the contents of these documents represent government policy. 

32. The applicants have failed to present proper evidence to support their 

contention that the moratorium represents government policy:44 

32.1. SASSA’s executive committee resolved on or about 3 November 2015 

to implement the moratorium without any apparent input from the 

Minister and to draft two memoranda to “update her on the 

implementation of the Regulation 26A” and to “raise constitutional 

matters around the deductions”; 

32.2. there is no indication whether such memoranda were in fact presented 

to the Minister and what, if any, her response has been thereto; 

32.3. the draft minutes of the Exco meeting moreover indicates that SASSA 

did not understand the moratorium to be “government policy”; otherwise 

“EXCO [would not have been] requested to advice on whether to 

                                            

42
  Para 5 of the Minister’s heads of argument 

43
  Annexures “MTM5” and “MTM8” to the answering affidavit in the court a quo [Volume 2: 

pp 123, 124, 125, 152 and 153] 

44
  Para 7 of the founding affidavit [Volume 3:  pp 246 and 247] 
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continue with funeral deduction on children’s grants or to put a 

moratorium as this would determine next actions for the established 

team”;45 

32.4. the annexures to the answering affidavit in the court a quo make it clear 

that there is no fixed policy as yet: it is subject to legal opinions, 

memoranda being drafted and a feasibility study being conducted. 

32.5. the envisaged affidavit of the Director-General of the Department of 

Social Security46 has not been deposed to and despite express 

indications in several places in the founding affidavit,47 the Minister has 

not provided any affidavit stating that SASSA’s position constituted 

executive policy; 

32.6. the publication of the proposed amendments of Regulation 26A 

indicates that the Minister has not taken any final decision in respect of 

the deductions.  Indeed, for her to have done so would have pre-

empted the consultation process that follows the publication of the draft 

amendments to Regulation 26A.  These draft amendments in 

themselves indicate that SASSA’s views do not represent executive 

policy: at best, they partially represent a proposal which the Minister is 

considering, and which is subject to a public consultation process and 

possible refinement or even abandonment. 

                                            

45
  Annexure “MTM6” to the answering affidavit in the court a quo [Volume 2: p 136] 

46
  Volume 3: pp 311 to 313 

47
  Para 58, 99 and 102 of the founding affidavit [Volume 3: pp 275, 295 and 306] 



Page 21 

33. Pending the possible amendment or repeal of Regulation 26A both SASSA 

and the Minister are bound by Regulation 26A and they are not entitled to 

ignore its provisions.  Any possible government policy which is in conflict with 

the provisions of Regulation 26A is thus unlawful. 

34. It is submitted that the “policy decisions”, set out in paragraph 30 above, do 

not accordingly justify the moratorium in that: 

34.1. if it was never the intention to permit direct deductions from child grants 

(which allegation is contradicted by the report which preceded the 

introduction of Regulation 2648), then the solution is to amend 

Regulation 26A, as the Minister is currently proposing to do; 

34.2. the fact that the Minister wishes to conduct a feasibility study to 

determine whether direct deductions are “necessary and in the best 

interest of children” (which implies that the Minister does not at this 

stage know whether direct deductions are in conflict with section 28(2) 

of the Constitution) can never justify ignoring the provisions of 

Regulation 26A in the meantime;  

34.3. the applicants have simply failed to provide any rational and lawful 

explanation why further direct deductions should not be allowed until a 

decision is taken to amend Regulation 26A to exclude child grants from 

its purview.  

                                            

48
  Compare para 87 to 96 of the founding affidavit [Volume 3:  pp 287 to 294] with the report on 

which SASSA relies (Annexure “MTM9”) [Volume 2: pp 154 to 188] 
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35. It is submitted that the decision of this Court in OUTA can be clearly 

distinguished from the facts in this matter.  OUTA concerned an interim 

interdict that trenched very directly and bluntly upon executive decision-

making, that was sanctioned by law: 

 “The order prohibits SANRAL from exercising statutory powers flowing 
from legislation whose constitutional validity is not challenged. In 
particular, the order prevents it from raising revenue through tolls, a 
power the statute vests in it. The immediate and ongoing result of the 
interdict is that the National Treasury, the executive government and 
the National Legislature will have to allocate R270 million per month to 
SANRAL in order to meet its ongoing capital and interest repayments in 
respect of the GFIP.”49 

36. This matter is the exact opposite: 

36.1. the court a quo ordered SASSA to obey the law; it did not trench upon 

SASSA’s statutory powers or “the protected constitutional rights of 

children in sections 27 and 28 of the Constitution”50 and it does not 

“prevent [SASSA] from exercising its statutory function to oversee the 

administration of the payment of grants to beneficiaries”.51 

36.2. the matter has no budgetary or other polycentric implications.  SASSA’s 

allegation of “harm to the public fiscus”52 is unsubstantiated; 

36.3. all that the interim order does is to preserve the status quo pending the 

finalisation of the review application; 

                                            

49
  OUTA supra para 27 

50
  Para 2 of SASSA’s heads of argument 

51
  Para 5.2 of SASSA’s heads of argument 

52
  Para 18 of the founding affidavit [Volume 3: p 253] 
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36.4. the court a quo granted an order in respect of a decision by SASSA, 

not by the Minister.  OUTA on the other hand was concerned with 

policy decisions which were adopted by Cabinet. 

37. Depending on the status of the proposed amendments to Regulation 26A by 

the time of the hearing, the dispute between the parties may also be largely 

moot (in view of the intention of the Minister to prohibit direct deductions in the 

proposed Regulation 26A).53 

38. For this Court to rule at this stage that direct deductions are constitutionally 

problematic will in itself interfere with the policy-making process (and therefore 

trench on separation of powers). 

39. It is accordingly submitted that the interim order did not trespass on the 

exclusive terrain of other branches of government. 

40. SASSA’s contention (which is not contained in the applicants’ heads of 

argument) that section 4(1)(c) of the South African Social Security Agency 

Act, 2004 (Act 9 of 2004) (in terms of which SASSA is obliged to “establish a 

… fraud mechanism to ensure that the integrity of the social security system is 

maintained”)54 justifies the moratorium is clearly without merit in that: 

                                            

53
  Compare JT Publishing v Minister of Safety and Security 1997 (3) SA 514 (CC); Janse van 

Rensburg NO v Minister of Trade and Industry 2001 (1) SA 29 (CC); President of the Ordinary 

Court Martial NO v Freedom of Expression Institute 1999 (4) SA 682 (CC)  

54
  Para 106 and 107 of the founding affidavit [Volume 3: pp 299 and 300] 
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40.1. it is submitted that SASSA’s contention that “one of the reasons for the 

introduction of the moratorium is to reduce, if not eliminate the risk of 

fraud”55 is without any merit; 

40.2. such reason is not mentioned in SASSA’s minutes of the meeting when 

the decision in respect of the moratorium was taken;56 

40.3. SASSA has failed to present any evidence of any fraudulent or 

unauthorised deductions for premiums; 

40.4. such reason does not explain the fact that the moratorium is only 

applicable to child grants; the risk of fraud is the same if not higher in 

the case of older person’s grants; 

40.5. in the event that a request by Lion or any other insurance company and 

financial service provider (which is properly regulated in terms of 

various statutory provisions) for a direct deduction is obtained 

fraudulently, the beneficiary could inform SASSA and the deducted 

premium will be recovered and re-paid to the relevant beneficiary. The 

beneficiary is also entitled to approach the relevant authorities in terms 

of the Insurance Act and FAIS. 

THE INTERESTS OF JUSTICE DOES NOT JUSTIFY LEAVE TO APPEAL 

41. Many of the disputes between the parties, including the question whether 

                                            

55
  Para 12 of the founding affidavit [Volume 3:  pp 249 and 250]  

56
  Annexure “MTM6” to the answering affidavit in the court a quo [Volume 2: p 135 and 136] 
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direct deductions are in the best interests of the relevant children, were, due 

to the extreme urgency of the application, not canvassed fully in the court a 

quo. (The evidence, referred to in paragraph 23 above, was only dealt with in 

the answering affidavit to the application for leave to appeal for the purpose of 

indicating the nature of the evidence which Lion intended to present in the 

review application and SASSA and the Minister have not had the opportunity 

to respond thereto.) 

42. The court a quo did not make any finding in respect of any of the constitutional 

issues raised by SASSA on the ground that it would be inappropriate to 

decide a constitutional issue in the urgent court when it is not necessary to do 

so.  The court a quo found that the parties would have the opportunity, during 

the review application, to argue all constitutional issues and have their rights 

and obligations finally decided.57 

43. It is accordingly submitted that: 

43.1. this Court is not in a position to properly consider the disputes between 

the parties and properly investigate the benefits of direct deductions for 

the relevant children (which has a direct bearing on SASSA’s 

                                            

57
  Volume 3: pp 234 and 235.  This approach is in accordance with the principle of constitutional 

subsidiarity: compare My Vote Counts NPC v Speaker of the National Assembly and Others 

[2015] ZACC 31 paras 44-66 (dissenting judgment) and paras 160-183 (majority judgment) and 

the authorities cited there. 
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contention that allowing direct deductions is not in the children’s best 

interest);58 

43.2. the review court is seized with the review application and will rule on 

the legality of the moratorium.  The constitutional issues raised by 

SASSA will be properly identified and crystallised in the review 

application;  

43.3. any attempt to make a finding in this regard will usurp the role of the 

review court, who will have the benefit of proper evidence, analysis and 

argument, and will make this Court the court of first and last instance in 

respect of this aspect. 

44. SASSA has failed to make out a case that irreparable harm will result if leave 

to appeal is not granted in that: 

44.1. in addition to the unsubstantiated allegation of “harm to the public 

fiscus”59 SASSA relies on the allegation that “children [will] suffer 

prejudice by having their grants unlawfully burdened, eroded and 

diminished by a direct deduction”;60 

44.2. as we have indicated in paragraph 23 above, the relevant children 

benefit from direct deductions. 

                                            

58
  Compare Minister of Education v Harris 2001 (4) SA 1297 (CC), para 19; Road Accident Fund 

v Mdeyide 2008 (1) SA 535 (CC); Tsoga Developers supra paras 21-26 

59
  Para 18 of the founding affidavit [Volume 3: p 253] 

60
  Para 18 of the founding affidavit [Volume 3: p 253] 
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45. In National Gambling Board v Premier of Kwazulu-Natal,61  this Court 

indicated that to be final in nature, the interim relief must finally dispose of the 

rights in issue or affect such final determination. 

46. The interim order has, at best, a very limited final effect in that if the 

moratorium were found to be lawful, Lion will be entitled to retain the 

premiums which have been paid pursuant to the interim order. The primary 

caregivers / foster parents and the relevant children will however enjoy cover 

during the period that the interim order is effective, to their clear benefit. The 

contention that it “would not be possible to reverse [the policies] without 

unfairly prejudicing the children”62 is without any merit. 

47. If the review court were to find that the moratorium is lawful, SASSA will 

moreover be legally entitled to refuse to allow further direct deductions in 

respect of policies which amounted to “new policies”, as at 1 January 2016 

(the implementation date of the moratorium). 

48. None of the findings of the court a quo will be binding on the review court 

which implies that no portion of the relief which may possibly be granted by 

the review court has been disposed of by the court a quo.63 

49. Any possible appeal against the interim order will result in piecemeal 

adjudication of the disputes between the parties, prolong the litigation and 

                                            

61
  2002 (2) SA 715 (CC) para 50 

62
  Para 62.1 of SASSA’s heads of argument  

63
  Compare SCAW supra paras 49 & 56 
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lead to wasteful use of judicial resources and legal costs.64  This Court 

recently warned against an “impossible deluge” if litigants in pending review 

proceedings were readily allowed direct appeals in matters involving interim 

relief.65  To allow a direct appeal in this case is particularly inappropriate in 

light of the fact that the Minister has proposed to conduct a feasibility study in 

relation to the best interests of children and to amend Regulation 26A if the 

study should indicate that direct deductions are not in their interests. 

50. It is accordingly submitted that SASSA has failed to demonstrate that it is in 

the interests of justice that leave to appeal should be granted. 

THE REQUIREMENTS FOR INTERIM RELIEF 

51. It is trite that the requirements for an interim interdict are not individually 

decisive, but are interrelated; for example, the stronger the applicant's 

prospects of success the less the need to rely on prejudice to him or herself. 

Conversely, the more the element of “some doubt”, the greater the need for 

the other factors to favour him or her. The Court considers the affidavits as a 

whole, and the interrelation of the foregoing considerations, according to the 

facts and probabilities.66  

52. SASSA contends that Lion’s “consent form”67 does not comply with the 

                                            

64
  Compare SCAW supra paras 50-51 

65
  Tsoga Developers supra para 31 

66
  Eriksen Motors (Welkom) Ltd v Protea Motors, Warrenton and Another 1973 (3) SA 685 (A) at 

691E-F 

67
  Annexure “EDT7” to the founding affidavit in the court a quo [Volume 1: p 47] 
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provisions of Regulation 26A(1) because it “is not a direct request from the 

beneficiary” but rather “a form designed and completed by” Lion and signed 

by the beneficiary.68 It is submitted that there is clearly no merit in these 

contentions. Regulation 26A(1) merely requires that the beneficiary of the 

social grant must request such deduction in writing from SASSA without 

prescribing the format of such written request. There is similarly no merit in 

the contention that SASSA “should have a direct contact with a beneficiary to 

determine their consent”69 or that the beneficiaries and SASSA should 

conclude an agreement in respect of the direct deductions.70 

53. The applicants moreover contend71 that Lion should apparently have 

presented evidence of: 

53.1. the identities of the beneficiaries concerned; 

53.2. the precise manner in which each beneficiary granted consent to the 

direct deduction; 

53.3. the determination of affordability on the part of the beneficiaries; 

53.4. the risk of premature termination of the relevant policies and the loss of 

premiums. 

                                            

68
  Para 12 of the founding affidavit [Volume 3: p 249] 

69
  Para 37 of SASSA’s heads of argument 

70
  Para 43 of SASSA’s heads of argument 

71
  Para 38 of SASSA’s heads of argument and para 57 of the Minister’s heads of argument 
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54.  It is submitted that Lion was merely obliged to demonstrate that it had a prima 

facie right to use the direct deduction facility in terms of regulation 26A 

provided that it complies with the provisions thereof and that SASSA had 

threatened to invade such right, which it has clearly done. Lion was not 

obliged to deal with any of the aspects, set out in paragraph 53 above, and 

was moreover not obliged to present evidence of existing policies which had 

already been concluded.72 

55. The applicants’ contentions with regard to “a well-grounded apprehension of 

irreparable harm if the interim relief is not granted and the ultimate relief is 

eventually granted” are without merit: 

55.1. the contention that “there would be no loss because there was no cover 

in the first place”73 and that Lion had “no vested rights in relation to the 

new policies”74 ignore the provisions of sections 51 and 52(1) of the 

Insurance Act75and the fact that Lion concluded valid and enforceable 

                                            

72
  Para 44 of SASSA’s heads of argument 

73
  Para 48 of SASSA’s heads of argument 

74
  Para 54 of SASSA’s heads of argument 

75
  Section 51 of the Insurance Act reads as follows: “The undertaking of a long-term insurer to 

provide policy benefits under a long-term policy, other than a fund policy or a reinsurance 

policy, shall be suspended until the long-term insurer has received, if there- 

 (a) is to be one premium, that premium; or 

 (b) are to be two or more premiums, the first of those premiums, 

or until arrangements to its satisfaction have been made for the provision of the premium by 

debit order, stop order, credit card or other instrument approved by the Registrar generally by 

notice on the official web site.” 

 Section 52(1) of the Insurance Act reads as follows: “If a premium under a long-term policy, 

other than a fund policy or a reinsurance policy, has not been paid on its due date, the long-

term insurer shall notify the policyholder of the non-payment, and the policy shall, 
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policies with the beneficiaries;76 

55.2. the alleged “simple change in the method of payment”77 ignores the 

financial implications of and the practical difficulties with such change;78 

55.3. contrary to what is contended for by SASSA,79 the beneficiaries are not 

harmed by direct deductions; 

55.4. the “risk of termination and the subsequent loss of premiums paid”80 

are inherent in all funeral insurance policies of this nature and ignores 

the fact that the beneficiaries and their families are covered while 

premiums are paid. 

56. It is accordingly submitted that there is no basis to interfere in the judgment of 

the court a quo to exercise its discretion in favour of Lion.81 

                                                                                                                                        

notwithstanding anything therein to the contrary, in the case of a long-term policy under which 

there are to be two or more premium payments at intervals of- 

 (a) one month or less, remain in force for a period of 15 days after that due date; or 

 (b) longer than one month, remain in force for a period of one month after that due date, 

or for such longer period as may be determined by agreement between the parties, and if the 

overdue premium is not paid by the end of any such period, the policy shall be dealt with in 

accordance with subsection (2).” 

76
  Para 74 of the replying affidavit in the court a quo [Volume 3: pp 197 to 199]  

77
  Para 48 of SASSA’s heads of argument 

78
  Para 29.3 of the founding affidavit in the court a quo [Volume 1: p 15] 

79
  Para 50 of SASSA’s heads of argument 

80
  Para 52 of SASSA’s heads of argument 

81
  Para 17 of the judgment [Volume 3: p 238] 
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CONCLUSION  

57. We accordingly submit that the application for leave to appeal should be 

refused, alternatively that the appeal should be dismissed and that SASSA 

and the Minister should be ordered to pay Lion’s costs, including the costs 

upon the employment of two counsel. 
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