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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NUMBER:  

 

In the matter between: 

 

SOUTH AFRICAN SOCIAL  

SECURITY AGENCY      FIRST APPLICANT 

 

MINISTER OF SOCIAL  

DEVELOPMENT OF THE  

REPUBLIC OF SOUTH AFRICA    SECOND APPLICANT 

 

and 

 

LION OF AFRICA ASSURANCE LTD  RESPONDENT 

 

 

FOUNDING AFFIDAVIT 

 

 

I, the undersigned,  
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MATSOBANE THEMBA MATLOU, 

 

state under oath that: 

 

1. I am an adult male employed by the first respondent, the South 

African Social Security Agency (“SASSA or the first respondent”) as 

its Executive Manager: Grants Administration.  

 

2. I am responsible for the overall administration of social assistance 

and the payment of social grants in terms of section 3 of the Social 

Assistance Act, 13 of 2004 (“the Act”) and am authorised to depose to 

this affidavit.  

 

3. The facts contained herein fall within my personal knowledge and are 

true and correct unless where otherwise stated or where the contrary 

appears from the context.   

 

4. Where I rely on legal argument, I advance the submissions on the 

advice of the first and second respondents’ legal representatives, 

which advice I accept as correct.  
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Parties 

 

5. The first applicant is the South African Social Security Agency 

(“SASSA”), a juristic entity established in terms of section 2 of the 

South African Social Security Agency Act 9 of 2004 (“the Agency 

Act”) for the purpose of being the agent to ensure the efficient, 

effective management, administration and payment of the various 

social grants created by the provisions of the Social Assistance Act.   

The first applicant’s head office and registered place of business is at 

SASSA House, 501 Prodinsa Building, Cnr Steve Biko (Beatrix) and 

Pretorius Street, Pretoria.  

 

6. The second applicant is the National Department of Social 

Development represented in these proceedings by its Minister, the 

Honourable Bathabile Olive Dlamini.  The Ministry is the department 

responsible for the management and oversight over social security, 

which encompasses the provision of social assistance in terms of the 

Social Assistance Act.  The address of the second applicant is 137 

Pretorius Street, Pretoria.  

 

7. It is important to mention at the outset that the core issue in this 

matter is the policy whereby it has been decided that with effect from 



 4 

1 January 2016, there shall be no deductions at all, from children’s 

grants. The policy – implemented by SASSA – is supported fully by 

the Minister. It is the policy of the government.  To this extent, the 

applicants shall procure an affidavit from the Director-General of the 

Department of Social Security confirming the fact that the policy is 

supported, endorsed and has been adopted by the Minister to be the 

policy of the government.  

 

8. The respondent is Lion of Africa Life Assurance Company Limited, a 

company registered in terms of the company laws of the Republic of 

South Africa, and whose principal place of business is situated at 

First Floor, Block D, The Boulevard Office Park, Searle Street, 

Woodstock, Cape Town.   

 

Nature of application 

 

9. This is an application for direct access to this court to appeal the 

grant of an interim order by the Pretoria High Court delivered by his 

Lordship the Honourable Mr Justice Fourie J (“Fourie J”) on 17 

December 2015.  The interim order is attached as “LTA1” hereto.  In 

terms of the order Fourie J interdicted the first applicant from 

implementing a moratorium adopted by it to exempt from 1 January 
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2016 children’s grants from the ambit of Regulation 26A, which 

regulation makes provision for direct deductions to be made against 

grants for funeral policies that comply with the provisions of the 

Regulation itself.  The children’s grants affected by the order include 

child support grants, care dependency grants and foster care grants.  

The application is brought in terms of section 167(6)(b) of the 

Constitution.   

 

10. In what follows I demonstrate that there are exceptional reasons 

for this court to grant leave to appeal, and that on the merits a case 

has been made for the setting aside of the interim order by Fourie J.  I 

do so by dealing first in some detail with the background to this 

application.  Thereafter I discuss the constitutional interests the 

moratorium seeks to protect and how the grant of the order has 

scuppered the applicants’ ability to manage and administer social 

grants in a manner that gives effect to the right of access to social 

assistance as guaranteed in section 27 of the Constitution.   

 

Background to this application 
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11. In terms of the order of 17 December 2015 the first applicant was 

directed to allow requests by the respondent, Lion of Africa, to 

process deductions for funeral insurance premiums from children’s 

grants, if the requests met the requirements set out in Regulation 26A 

of the regulations promulgated under the Social Assistance Act.  The 

court ordered further that Lion of Africa provide the first applicant with 

the written request by the beneficiary as contained in the policy 

concluded between it and the relevant beneficiary, Annexure “EDT17” 

to the founding affidavit in the urgent application.  

 

12. It must be mentioned that the request form, which was annexed to 

the founding papers does not comply with the provisions of 

Regulation 26A. It is not a direct request from the beneficiary to 

SASSA. Rather, it is form designed and completed by the 

respondent, and it is purported that it has been or will be signed by 

the beneficiary concerned.  However, in many instances, and 

according to SASSA’s experience, the forms may not even be 

completed by the beneficiaries concerned. Instead, they are 

completed, in bulk by agents. In these circumstances, the scope for 

fraud and unauthorised deductions is manifest. In fact, SASSA, as I 

point out below, is facing a major difficulty having to answer queries 

from beneficiaries who complain of deductions from their grants 
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without authorisation. It was stated, in the answering affidavit before 

Fourie J, that one of the reasons for the introduction of the 

moratorium is to reduce, if not eliminate the risk of fraud. The effect of 

the order under appeal is to allow insurance companies to act as 

intermediaries between SASSA and the grant beneficiaries – and 

their word for what constitutes consent – must be accepted without 

question by SASSA. In these circumstances the risk of fraud and 

unauthorised deductions from children’s grants can only escalate. It is 

notable that the respondent did not place any evidence before Fourie 

J of the steps it was taking to prevent or minimise the risk of fraud 

and unauthorised deductions.   

 

13. The draft order was the culmination of an urgent application 

brought by the respondent 8 December 2015 and issued out the 

North Gauteng High Court on the same day.  The urgent application, 

including the applicants’ answering affidavit in the High Court and the 

reply is attached as “LTA2” hereto. The application sought to interdict 

the implementation of the moratorium, with the respondent relying for 

the relief sought on its entitlement to the deduction in terms of the 

only regulation promulgated to allow for direct deductions against 

social grants, regulation 26A.  The suspension of the moratorium was 

sought pending the outcome of a review application to be brought 
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challenging the legality of the moratorium itself.  Fourie J granted the 

order, but did not furnish any reasons. A request for reasons has 

since been made as appears from “LTA3” hereto, and the applicants 

reserve their rights to supplement this affidavit once those reasons 

are furnished.   

 

14. The respondent successfully interdicted the implementation of the 

moratorium in the urgent court.  The applicants’ appeal the grant of 

that order directly to this court.  The direct appeal to this court is 

underpinned by the importance of the constitutional interests at stake 

in this matter. 

 

15. On the merits the applicants opposed the application on the basis 

that the respondent did not make out a case for interim interdictory 

relief.  The applicants’ argued that the success of the urgent 

application was dependent on the respondent demonstrating 

irreparable harm to a right prima facie established.  This they had 

failed to do.   

 

16. The absence of the prima facie right stemmed from the failure of 

the 20 000 new policyholders alleged to have signed up in November 

2015, to give the first applicant written consent to allow the deduction 
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against their grants as required by Regulation 26A(1). The applicants 

contended that unless and until the respondent complied with the 

prescripts of Regulation 26A, it had not established a prima facie right 

and could not use the platform provided by the Regulation to enforce 

direct deductions against grants in its favour.  

 

17. The applicants contended that since the moratorium did not affect 

existing policies concluded by beneficiaries with the respondent, there 

was no demonstrable irreparable harm.  As appears from the letter 

dated 2 December 2015 and attached to the founding papers in the 

urgent application as “EDT9”, the moratorium applied only to new 

funeral deductions.  The respondent conflated the two at the hearing 

of the urgent application by placing on record the effect of the 

moratorium on existing policyholders.  The latter were not subject to 

the moratorium and deductions in respect of existing policies were set 

to continue.  The significance of this was that neither the respondent 

nor the beneficiaries with whom it had ostensibly concluded policies 

which were still extant, were prejudiced.  In fact there was also no 

prejudice on the part of potential new policyholders to whom the 

moratorium was set to apply because they had acquired no rights for 

their policies to become operative through the use of the platform 

created by Regulation 26A.   
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18. The applicants contended that the balance of convenience 

weighed heavily in favour of holding such rights in abeyance through 

the implementation of the moratorium until the question of its legality 

has finally been determined.  This was so because the prejudice 

suffered by the respondent in respect of acquiring 20 000 new 

policyholders, as pleaded in paragraph 28 of its founding papers was 

and remains purely financial in nature.  On the respondent’s version 

that loss was quantifiable at R1.7 million per month and fell to be 

remedied in future by an appropriate damages order, implying also 

that the respondent had an alternative remedy.  The applicants’ loss 

as well as the harm to the public fiscus however required immediate 

protection because if they were right on the legality of the moratorium 

then, at least for the purposes of the urgent application 20 000 

children suffered prejudice by having their grants unlawfully 

burdened, eroded and diminished by a direct funeral deduction.   

 

19. This risk to children was exacerbated by the fact that there was no 

evidence at all that the beneficiaries of the grants had consented to 

the deductions. The respondent presented a blank form to the court 

and claimed that it would prove consent. However, in the experience 

of SASSA, there are many instances where deductions are made 



 11 

from grants, purportedly to cover an insurance policy, only for the 

beneficiary to turn around and say that he or she knows nothing 

about the deduction. It is the function of SASSA to protect grant 

beneficiaries where their vulnerability and illiteracy is exploited. 

SASSA insists, through the new moratorium, that there must be direct 

contact between it and the beneficiary. This is intended to ensure that 

there is in fact consent. Although the respondent claimed to have 

concluded 20 000 insurance policies since the last grant pay-out, it 

presented no evidence to that effect. This resulted in an order being 

made in a vacuum without any supporting evidence of these 

insurance policies actually being concluded and hence the deductions 

being allowed by the provisions of Regulation 26A.  

 

20. Finally the application was opposed also because the interdict 

clearly constrains the state in its obligations under the Social 

Assistance Act, the Children’s Act, the SASSA Act and the 

Constitution in circumstances where there are no exceptional 

circumstances warranting such restraint.  

 

Exceptional circumstances warranting direct access 
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21. This application is about the direct application of two constitutional 

provisions. The first is section 27, which guarantees the right of 

access to social security. The second is section 28(2), which provides 

that in every matter concerning a child, the child’s best interests are 

paramount. The order of Fourie J materially attenuates both of these 

rights. It is important that these rights are vindicated by this Court. 

This matter does not concern the development of the common law, 

where this Court has held that the view of the Supreme Court of 

Appeal is vital. It concerns the direct application of the Constitution in 

respect of a segment of the population which is most vulnerable and 

most deserves the protection of the Constitution. A court order which 

allows deductions against grants intended for children, precisely 

because they cannot be supported by their parents, should not be 

allowed to operate even for an interim period, while the dispute 

travels through the various courts until it reaches this Court. It should 

be stopped with immediate effect.   

 

22. Moreover, the complaint of the applicants is that the High Court 

has failed to apply binding authority of this Court when it comes to 

government policy and interim orders. It has “stopped dead” in its 

tracks the execution of the policy of the government without any 

irreversible harm being experienced by the respondent. It is vital for 
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this Court to step in to vindicate its own jurisprudence which has not 

been applied by the High Court.  

 

23. The applicants seek to come here directly because the order of the 

Pretoria High Court interdicting the prohibition of funeral deductions 

against children’s grants has the effect of unconstitutionally depriving 

children of the use of their grants.   

 

24. Should it be held in due course that the moratorium is indeed 

lawful, 20 000 children would have been deprived of the full use of 

their grants in breach of section 20 of the Social Assistance Act.  The 

applicants do not seek the development of the common law insofar as 

it relates to the validity of these contracts, but ask for an interim 

consideration of the dispute around the moratorium in a manner that 

is cognisant of and gives effect to the rights of children to social 

assistance in terms of sections 27 and 28(1)(c) of the Constitution.  I 

am advised that this court has often said that it is not in the interests 

of justice that it acts as a court of first and last instance in appeals, 

but the importance of the issue at stake and the fact that this 

application seeks only to vindicate the fundamental constitutional 

rights of children and not develop the common law, weigh heavily in 

favour of granting leave to appeal.  
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25. Further, the Court is not being asked to act as the court of first 

instance. The High Court has decided the matter. But it has granted 

an order which constitutes such a drastic incursion on the rights of 

children that it would be perfectly legitimate and constitutionally 

required for this Court to intervene at this stage of the dispute. While 

the respondent complains about possible loss of insurance pay-outs, 

that cannot be placed on the same footing as the loss of monies 

which must go to grant beneficiaries. When the small amounts of the 

grants are taken into account, it becomes totally intolerable to allow a 

dispensation in terms of which further deductions are allowed without 

complying with the law.    

 

26. There are further exceptional circumstances for the grant of leave 

to appeal, the most significant being that these deductions are simply 

not in the best interest of the child.   

 

27. A child is defined as a person who is not older than 18. When they 

turn 18, they are no longer entitled to children’s grants. At that point, if 

their only source of funds to maintain the policy is the grant, the 

insurance policy will lapse because there shall be no premiums to be 

deducted. This implies that these policies, to the extent that they are 
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funded through the platform of Regulation 26A will cease and all the 

premiums paid in respect thereof will be lost. The only party that can 

benefit in such a set-up is the respondent. Since it is known that the 

children’s grants are temporary, it cannot be in the best interests of 

the children to allow the deductions against their grants. These 

monies will, inevitably be lost and never recoverable in due course.   

 

28. Children are further incapable of giving consent on the use of their 

grants. There is no evidence on record as to who in fact gave consent 

to the alleged 20000 policies in issue. SASSA’s experience is that 

there are many cases of people complaining of unauthorised debits to 

grants. The respondent had not furnished any evidence that the 

“consents” in issue were allowed by the correct beneficiaries. A blank 

form was instead produced. This simply multiplied the problem, rather 

than resolving it. The fact that there was no evidence of any consent 

being given by any beneficiary should have been a material factor 

against granting the interdict. This is especially so in light of the 

evidence which was before court that there are many cases of 

complaints of fraud and unauthorised deductions against grants.  

 

29. The impact of the deductions is that the intended beneficiaries of 

children’s grants do not get what they are lawfully entitled to, full, 
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unencumbered and unrestricted access to the grant. This results in 

children being deprived of access to basic necessities, an unintended 

and deeply prejudicial consequence of broad interpretation given to 

the type of grants which Regulation 26A is said to apply to.  

 

30. The upshot of interdicting the moratorium is that the financial 

interests of Lion of Africa have been preferred over the constitutional 

rights of vulnerable and marginalised children. This result finds 

application notwithstanding the constitutional imperative in section 

28(2) that the child’s interest are of paramount importance in matters 

concerning the child.  It is trite that at its core section 28(2) is a 

proclamation that the best interest of the child is a primary 

consideration in all matters concerning the child.  The interdicting of 

the moratorium undermines this interest because it deprives children 

of access to their grants so that it can be used for funeral policies.   

 

31. What entrenches the problem even more is the fact that the 

children clearly cannot give consent. The respondent failed to 

produce any evidence of consent having been given by a family 

member of primary care giver of the children in issue. In fact the 

respondent produced no evidence of any insurance policy being 

concluded by it.  
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32. Furthermore, the construction of Regulation 26A that funeral 

deductions can be effected against all grants conflicts with section 

39(2) of the Constitution, which requires all courts to interpret 

legislation so as to promote the spirit, purport and objects of the Bill of 

Rights.  The interpretation accorded Regulation 26A by the 

respondent that it applies to children’s grants, does not give effect to 

the constitutional values of human dignity, equality and freedom.  I 

am advised that where legislation is capable of more than one 

plausible construction, the one which brings the legislation within 

constitutional bounds must be preferred. The Regulations, itself 

contains a clear proviso, because it says deductions must be 

necessary and in the interests of beneficiaries. These deductions in 

the context of children’s grants are not necessary and they are not in 

the interests of beneficiaries. The risk of children dying and thus 

needing death cover is minimal. Clearly, the deductions are not 

intended primarily to cover the child. They are intended to cover adult 

family members of the child. This is unfair to the child. It deprives the 

child of access to funds which have been set aside for their sole 

benefit.   I emphasise that on these facts there is no evidence at all of 

any mandate for the deduction being given by the correct beneficiary, 

who presumably is the primary care-giver to the child.  
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33. Turning to the case at hand, the moratorium gives effect to an 

interpretation of Regulation 26A that renders it compliant with the 

rights of children to social assistance.  It is only by exempting 

children’s grants from the ambit of Regulation 26A that the best 

interests of children in accessing grants are given effect to.  A 

contrary interpretation is inconsistent with the principle of the best 

interests of the child and the continued, ongoing and indefinite 

drawing of deductions against grants where the legality of the 

moratorium has not been finally determined undermines the rights of 

children to the basic necessities that the grant is intended to cover, 

namely food and shelter.  What is more these rights are undermined 

in the interests only of the respondent’s commercial motives.   

 

34. Thus the very interest undermined by the interim order are 

children’s fundamental rights to have the complete and unfettered use 

of their social grants in terms of the Social Assistance Act.  It is only 

through unrestricted access as guaranteed to these children in terms 

of section 20 of the Social Assistance Act, that their constitutional 

rights to have access to social assistance in terms of sections 27 and 

28(1)(c) will be meaningful and practically realised. Anything less is a 

violation of the Constitution and the Social Assistance Act, and 
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nullifies the rights of these children, who are in truth the beneficiaries 

of these grants to dignity, equality, housing, and an acceptable and 

sustainable standard of social care creating an environment for their 

growth, development and overall wellbeing.  The undermining of 

these rights weighs in favour of the grant of leave to this court. 

 

35. The deductions erode the purpose of these grants, namely the 

development and care of children and to that extent, they are simply 

not in their best interest.  What is more these rights are sacrificed at 

the altar of ‘convenience’ with the respondent arguing in the urgent 

proceedings that having satisfied the requirements for the deduction 

in terms of Regulation 26A, it is entitled to make use of the 

convenience created by the use of applicants’ platform to effect direct 

deductions against all grants.  It can never be that the limited 

resources available to cater for the basic needs of the most exposed, 

marginalised and vulnerable can be usurped to become the 

infrastructure through which a commercial profit making concern such 

as the respondent can quite simply put take money from these 

children to drive its business. Given that the respondent never 

produced any evidence to show that the grants were authorised, and 

it insisted that the court should accept a form which it had designed, it 

is virtually impossible to know if the grants are authorised when in 
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practice the respondent submits bulk forms for processing. The 

inescapable inference is that the respondent wishes to continue using 

the facilities of SASSA to serve as its collecting agent for these 

grants. If indeed, it is correct that the beneficiaries have consented to 

the deductions, there is no reason why they cannot make alternative 

arrangements with the respondent for the premiums.   

 

36. The applicants will make the case in this court, as they sought to 

do in their defence to the urgent application that the moratorium 

constitutes government policy directed at addressing the concerns I 

discussed above.  If the respondent and many others like it who are 

entitled to effect deductions in terms of Regulation 26A are left to do 

so unchecked the applicants will be remiss in their duties under the 

Constitution, the Social Assistance Act and the Agency Act to give 

children social assistance in a manner that not only gives effect to the 

section 27 and 28 rights.  

 

37. The moratorium was such a policy and the order by Fourie J 

effectively binds the hands of the state stopping it from fulfilling its 

statutory and constitutional obligations to give children access to the 

promise of a dignified existence, which for many if not all is only 
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realisable through the small amount of money they receive every 

month from the state.  It falls to be appealed directly to this court.   

 

38. Even though the order by Fourie J is said to be interim in nature, it 

is in fact final in effect.  Once the policies come into operation, they 

cannot be reversed. If they are to be reversed, the result would be a 

loss of the premiums paid. The only party which will gain in such a 

scenario if the respondent.   

 

39. The applicants are by no means averse to the proper adjudication 

of the legality of their moratorium.  However, this question cannot on 

its own block the implementation of a policy implemented in the 

exercise of a statutory power to give effect to a number of 

constitutional obligations.  Before this court the applicants will ask for 

Fourie J’s order to be set aside and argue that the moratorium be 

implemented, pending a final decision on its legality.  This relief will 

be sought because should it be that the moratorium is indeed 

unlawful, those consequences can be undone with little prejudice 

suffered by the respondent.   

 

40. The converse however does not hold true.  If indeed the 

moratorium is lawful, seeking as it does to give effect to the rights of 
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children of access to social security, the ongoing breach cannot be 

retrospectively remedied and the children would have lost any 

entitlement to the monies unlawfully paid whilst the review application 

was pending.  What is more there is no loss to complain of to the 

respondent whilst the review is pending because existing policies are 

not impacted by the moratorium.  It relates to new policies only and 

the balance of convenience dictates that a final ruling is obtained on 

the lawfulness of the moratorium before any further deductions under 

Regulation 26A are permitted against children’s grants.   

 

41. This is a matter that in all the above circumstances warrants the 

immediate attention of this court.  As things stand because of the 

order by Fourie J the applicants will have to permit 20 000 new 

deductions against children’s grants.  As the respondent pointed out 

in its founding affidavit to the urgent court a quo, 75% of all its policies 

are deducted against children’s grants.  This is intolerable.  Children’s 

grants are not meant to bury the elderly.  Until there has been a final 

ruling on the legality of the moratorium, at the end of the review these 

deductions should not be allowed to proliferate and erode children’s 

grants in circumstances where there is serious doubt as to their 

constitutionality and where government has in principle decided that 

they are not in the best interest of the child.  On that basis it is in the 
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public interest that the best interests of child beneficiaries are 

protected and that this court hear this matter directly and as soon as 

is reasonably plausible.   

 

42. In the light of the above the applicants have demonstrated 

exceptional circumstances warranting direct access to this court. I set 

out the merits of the application to demonstrate that the respondent 

had in fact failed to meet the test for interim or final relief. Therefore, 

should this court be satisfied that there are exceptional circumstances 

and it is in the interests of justice to allow a direct appeal, then on the 

merits it must decide the interim relief application in the applicants’ 

favour.  

 

Legislative framework 

 

43. Section 27 of the Constitution guarantees to everybody the right to 

social security.  Section 27(1) provides in relevant part that: 

 

(1) Everyone has the right to have access to –  
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(c) social security, including, if they are unable to support 

themselves and their dependents, appropriate social 

assistance.”  

 

44. The Act was promulgated to give effect to section 27(1)(c) and it 

does so by making provision for: 

 

44.1.  the rendering of social assistance to persons; 

 

44.2. the mechanism for the rendering of such assistance; and 

 

44.3. the establishment of an inspectorate for social assistance.  

 

45. In addition, section 28 of the Constitution provides specific 

protection for the rights of children, and as particularly set out in 

section 28(1)(c), their rights to nutrition and shelter.  I am advised that 

the Constitutional Court has held that the state’s constitutional 

obligations in relation to children are particularly important for as a 

society, we vest in our children our hopes for a better life for all.  It 

must be recalled that in this case, the general right to social security 

is allowed to people who are marginalised because of their poverty, 
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which in itself is explained by history. Moreover, children, who come 

from this population suffer the double levels of vulnerability and hence 

indignity: as children and as people who come from the social 

underclass.  

 

46. The inclusion of section 28 in the Constitution entrenches 

protection of the rights of children.  Children enjoy not only those 

rights expressly conferred by section 28 but also all the other rights in 

the Constitution, including the rights to social security guaranteed in 

section 27.  These are the rights that the payment of children’s grants 

seeks to give effect to and their erosion through direct deductions for 

funeral policies, which policies do not cater for a child’s basic needs is 

simply unfairly discriminatory, unlawful and invalid.  The applicants’ 

decision to impose the moratorium was guided by these 

considerations.  It is the first applicant’s view, which view is supported 

by the second applicant that not only do the deductions against 

children’s grants undermine the intended purpose of the grant, but 

also discriminates against children unfairly because the funeral 

deductions were meant to cater for the dignified burial of the elderly, 

not to jeopardise the wellbeing of children.  The latter is the effect of 

deductions against children’s grants.   
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47. The preamble to the South African Social Security Agency Act, 9 

of 2004 (“the Agency Act”) records that the provision of social 

assistance requires uniform norms and standards, standardised 

delivery mechanisms and a national policy for the efficient, economic 

and effective use of the limited resources available for social 

assistance for the promotion of equal access to government services.   

 

48. In the achievement of these goals the Agency Act is aimed at 

preventing the proliferation of laws, policies and approaches which 

prejudice beneficiaries and recipients of social assistance, as well as 

the economic interests of the Republic as a whole or from impeding 

the implementation of a national social assistance economic policy.  

 

49. Section 2 of the Act regulates its application and implementation.  

Section 2 (2) vests in the first respondent the responsibility for the 

administration of social assistance.  The administration process is as 

set out in Chapter 3 of the Act and regulates the: 

 

49.1. application for social assistance; 

 

49.2. appointment of procurators; 
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49.3. discontinuation of benefits; 

 

49.4. recovery of overpaid monies; 

 

49.5. reconsideration of decisions made in relation to social grants; 

 

49.6. abuse of social grants; 

 

49.7. restrictions on the transfer of rights to social assistance; 

 

49.8. false representations; 

 

49.9. handling of information furnished to the agency by third 

parties; and 

 

49.10. first applicant’s investigative powers.  

 

50. The first applicant is thus mandated to ensure the provision of 

comprehensive social security services.  These services are provided 

to give effect to section 27 of the Constitution and protect qualifying 

beneficiaries against vulnerability and poverty within the constitutional 

and legislative framework.  To this end the Act makes provision in 
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section 6 to 13 for social relief through the distribution of various 

different types of grants, namely child support, care dependency, 

foster child, disability, older persons, war veterans and grant-in-aid 

grants.  

 

51. Sections 6 to 13 constitute the social assistance contemplated in 

section 27(1)(c).  In terms of section 14 any person who wishes to 

access this assistance must apply in the prescribed manner. If such 

person qualifies for assistance, the first respondent is obliged to 

render the relevant assistance in terms of section 14(3)(a).  Once this 

assistance is rendered, section 20 of the Act prescribes restrictions 

on the transfer of the right to social assistance and the payment made 

in terms thereof.  Section 20(1) in the first instance does not permit 

for the transfer, cession or pledge or any other form of encumbering 

or disposing of a grant, unless the Minister on good grounds in writing 

consents thereto.  Section 20(2) goes on to render any act in 

contravention of section 20(1) void and empowers the Minister to 

terminate the grant on becoming aware of the contravention.   

 

52. The seminal sub-sections for the purposes of this application are 

section 20(3) and 20(4).  It is necessary that they are quoted in full.  

They provide that: 
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“(3) A beneficiary must without limitation or restriction 

receive the full amount of a grant to which he or she is 

entitled before any other person may exercise any right or 

enforce any claim in respect of that amount.  

 

(4) Despite subsection (3), the Minister may prescribe 

circumstances under which deductions may be made 

directly from social assistance grants: Provided that such 

deductions are necessary and in the public interest”.  

 [Emphasis added] 

 

53. The first applicant is thus in terms of section 20(3) obliged to pay 

social grants in full and without deduction.  It has no discretion in this 

regard.  Section 20(4) creates an exception which empowers the 

Minister to prescribe when deductions may be made directly from 

social assistance grants.  Regulation 26A is such a prescription by 

the Minister.  Section 20(4) contains a proviso on the exercise of the 

Minister’s discretion. 
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54. Clearly, then, the position is the following: 

 

53.1 The general rule is that every beneficiary is entitled as a 

matter of legislation, and as matter of the Constitution, to access 

their full grant without any limitations. Deductions are statutorily 

prohibited.  

 

53.2 The Minister is empowered, by regulation, to allow 

deductions from grants.  

 

53.3 However, even as the Minister is entitled to do this, the 

substantive purpose of the Regulation may not be undermined. 

Deductions are only permissible where they are necessary and in 

the interests of grant beneficiaries.  

 

55. In March 2009 the Minister promulgated Regulation 26A to 

regulate the circumstances under which deductions may be made 

directly from social assistance grants.  Beneficiaries of social grants 

are vulnerable and historically marginalised.  The demographic 

consists of old and young, women and children and disabled 

recipients often on the fringes of society who cannot afford to support 
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themselves.  For all of them the social grant is their only means of 

securing life’s bare necessities of food and shelter.   

 

56. With this in mind it is imperative that SASSA in the administration 

of grants ensures that the correct amount is paid to the intended 

recipient.  In this regard SASSA has been inundated with complaints 

by beneficiaries that grants are being dissipated by unauthorised 

debit orders.  This has prompted may role-players from civil society, 

such as the Black Sash amongst others to drive campaigns such as 

“Hands Off our Grants” to protect beneficiaries from unscrupulous 

service providers, including micro-lenders and other providers who in 

some instances effect deductions without even providing a service.   

 

57. Realising that recipients of old age grants, who are the intended 

beneficiaries of the direct deduction system, were susceptible to 

these risks Regulation 26A was promulgated.  It was driven by the 

realisation that in many instances the small amount of the old age 

grant, R 1410, was simply not enough for the elderly to make 

provision for their burial in a manner befitting their dignity and 

contribution to society.  Indeed, this issue impacts harshly those left 

behind who are often ill disposed because of their vulnerability to 

shoulder the financial costs of even a basic funeral package. 
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Regulation 26A addresses this ill by empowering the elderly to make 

provision for their death in a risk free environment, whilst at the same 

time using their grants for its intended purpose, i.e. social security.  Its 

focus was only the elderly.   

 

58. Regulation 26A seeks to ensure that beneficiaries are buried with 

dignity after they pass on, whilst also protecting them from abuse by 

financial services providers. Even though the Regulation is silent on 

social grants from which funeral deductions can be effected, it has 

always been the applicants’ position, since the Regulation came into 

effect on 29 May 2009, that funeral deductions are only permissible 

from adult social grants, with the exception of Temporary Disability 

grants.  The confirmatory affidavit of the Minister of Social 

Development which will be filed with this application is a testament to 

the fact the applicants are ad idem that the intention was always to 

exclude children’s grants.  This is apparent from the second 

applicant’s Policy of Intent in relation to this question, attached as 

“MTM8” to the answering affidavit in the urgent application.  It was 

never intended for direct deductions to be effected against children’s 

grants.  
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59. The current interpretation is based on the policy rationale that 

children’s grants are received by primary care givers in respect of 

child beneficiaries and the latter cannot enter into contractual 

agreement with financial service providers.  Most importantly however 

the policy of excluding children’s grants from the ambit of Regulation 

26A is aimed at addressing the vulnerability unique to children, i.e. 

lack of access to the basic necessities of food and shelter.  Looking at 

the amount of the child care grant in particular, as against its erosion 

by the purchase of a funeral policy, which does not cater for basic 

necessities, the applicants  decided that permitting the deduction 

violated not only section 20(4) of the Act, but was also 

unconstitutional.  As appears from the minutes of the first applicant’s 

EXCO meeting on 2 and 3 November 2015, I was charged with giving 

effect to this decision.  

 

60. Regulation 26A goes on to set pre-conditions before a direct 

deduction can be effected for the purposes of a funeral scheme.  It 

provides in relevant part that: 

 

“(1) The Agency may allow deductions for funeral 

insurance or scheme to be made directly from a social 
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grant where the beneficiary of the social grant requests 

such deduction in writing from the Agency. 

 

(2) Subject to the provisions of subregulation (1), the 

Agency may only allow deductions to be made directly 

from a social grant where the insurance company requiring 

such deduction or to whom the money resulting from the 

deduction is paid, is a financial services provider as 

defined in section 1 of the Financial Advisory and 

Intermediary Services Act, 2002 (Act No. 37 of 2002) and 

authorised to act as a financial services provider in terms 

of section 7 of that Act.  

 

(3) Notwithstanding the provisions of sub-regulation (1), 

the Agency may only authorise one deduction for funeral 

insurance or for a funeral scheme not exceeding 10% of 

the value of the beneficiary’s social grant”.  

 

61. Thus, a direct deduction can be effected only where SASSA is 

authorised in writing by the beneficiary to deduct, the underwriter is 
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FAIS accredited and the deduction is not more than 10% of the grant.  

There is a clean-up project being implemented at present to ensure 

that deductions which do not comply with Regulation 26A are 

disallowed completely.  

 

62. The non-compliance with the regulation came about precisely 

because of situations like these, where SASSA, in violation of 

Regulation 26A(1) plays a limited role in the conclusion of the policy 

itself. Yet, the Regulation specifically requires every beneficiary who 

wishes to authorise a deduction to do so with the consent of SASSA.  

 

63. Historically, and indeed in terms of prevailing practice, the 

beneficiary concludes a policy with the scheme or underwriter who in 

turn directly sends the policy or any other relevant documents to 

SASSA’s paymaster, CPS with an instruction to implement the direct 

deduction.  SASSA only becomes aware of the deduction when the 

instruction from the service provider is communicated to it by CPS.  

 

64. Since section 20 does not allow for the transfer, cession, pledge, 

other encumbering or disposing of a grant, SASSA’s legislative 

mandate compels it to put in place legislative mechanisms that that 
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ensure that the right amount is paid to the right person at the right 

time.  

 

65. The only circumstances under which a deduction can be effected 

is where the Minister by regulation creates an exception under 

section 20(4).  The exercise of that power is discretionary and the 

exception so created must be necessary and in the interests of grant 

beneficiaries.  Regulation 26A is indeed such an exception and 

SASSA’s statutory mandate is to ensure its implementation in a 

manner that gives effect to the prescripts of section 20(4).  

 

66. In the next section, I expand on the difficulties experienced by the 

applicant in giving effect to the provisions of the legislation, 

particularly in ensuring that the payments of grants are paid without 

restrictions. A central problem, also highlighted by the facts of this 

case where the only document which was produced as evidence of 

compliance was a blank form, is the problem of unauthorized 

deductions. With this problem there is the risk of fraud.  

 

Fraud and unauthorised deductions and the eventual adoption of 

Regulation 26A  
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67. The decision to impose the moratorium must be viewed also 

against the backdrop of fraud and unauthorised deductions plaguing 

grants since all beneficiaries become banked.  Together with the 

unintended consequence of Regulation 26A being interpreted as 

applying to children’s’ grants too, these deductions further diminish 

the money available to children rendering them vulnerable to being 

homeless and without an adequate standard of nutrition and care.   

 

68. It is estimated that approximately 15 million South Africans are 

dependent on the payment of social grants by the state.  Attached as 

“MTM3” to the urgent application is SASSA’s statistical report number 

6 of 2015, which contains a statistical summary of social grants in 

South Africa.  The report shows that as at June 2015 an estimated 

sixteen million seven hundred and eighty thousand four hundred and 

eighty-eight (16 780 488) South Africans were recipients of some 

form of social grant or other in terms of the Social Assistance Act.  

Research by the applicants, in conjunction with civil society support 

groups has shown that many of these beneficiaries fall victim to 

unauthorised deductions from their social grants.    It goes without 

saying that these are vulnerable people who live at the margins of 

society.   
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69. SASSA was established to administer the payment of social grants 

under a unified, single national authority, and in so doing unite 

fragmented provincial payment systems.  When SASSA inherited its 

responsibilities there were serious flaws in the methods of payment.  

Many grants were paid in cash by contracted service providers who 

had to transport large sums of money to various payments points, 

resulting in security risks.  Fraudulent conduct was widespread, 

including claims being submitted by persons who were not entitled to 

grants, or on behalf of beneficiaries who were deceased.   

 

70. When SASSA implemented the new payment system for social 

grants its intention was to ensure that the poor and vulnerable in our 

society access their constitutional entitlements with dignity.  The new 

payment system sought to facilitate financial inclusion so that social 

grant recipients had access to bank accounts that would allow them 

to access their funds safely within the framework of the financial 

infrastructure that all South Africans enjoy.  It was also SASSA’s 

intention that through banking the poor, it would reduce their 

vulnerability from the greed of money lenders who charged exorbitant 

interest rates.  The new system was also geared towards closing the 

leakages associated with the old cash-based payment system and 

rooting out fraud and corruption.   
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71. Whilst significant gains have been made in all these areas it 

became clear that the entrance of the SASSA payment card into the 

open loop banking system provided for a new frontier of exploitation 

of the most vulnerable members of South African society. In this 

regard SASSA receives many complaints from beneficiaries about 

unauthorised deductions. These include loan repayments, prescribed 

debt, multiple funeral schemes, advance electricity and airtime, often 

without their knowledge or consent.  SASSA investigated and found 

cases of multiple deductions involving old age grants.  These 

deductions are effected in circumstances where the prevailing 

statutory and legislative framework does not allow for any loans or 

extension of credit to grant beneficiaries through the SASSA card.  

Also SASSA does not endorse or support any financial services 

products such as short and long term insurance, funeral schemes or 

cellphone airtime. 

 

72. This growing national phenomenon of unlawful debit deductions is 

unacceptable and immoral.  They rob the poor from the resources 

that South Africans provide for them, to meet their basic needs. 

Worse still, investigations by civil society, the Department and SASSA 

show that these money lenders do not even carry out appropriate risk 



 40 

and affordability checks as required by law. This exacerbates the 

vulnerability of grantees and in turn drives borrowers into a vicious 

cycle of never-ending debts. 

 

73. Based on the growing number of complaints from social grant 

recipients made directly to the Minister, she appointed a Ministerial 

Task Team (MTT) in February 2014. The Team is made up of 

representatives of Black Sash, the Association for Community Advice 

Offices in South Africa (ACAOSA), other civil society partners, DSD 

and SASSA. It was mandated to explore the nature of the deductions, 

provide recommendations to stop them, and ways to ensure that 

grant recipients had access to appropriate recourse.   

 

74. On August 27 2014 the Ministerial Task Team (MTT) submitted a 

report to the Minister with their findings and recommendations.  The 

report of the MTT is attached as “MTM4” to the answering affidavit in 

the urgent application. The following issues emerge from the report:  

 

74.1. Since 2012 when the contract to pay social grants, was 

awarded to Cash 

Paymaster Services (CPS), a wholly owned NET 1 

subsidiary, the rate of debit deductions from grant 
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beneficiaries appeared to increase significantly. These 

deductions were made from SASSA-branded Grindrod bank 

accounts into which the social grants are paid. 

 

74.2. The Team found evidence of other financial institutions that 

may be  

linked to Net 1 holdings which is a holding company of CPS 

that offer  

financial products including micro-loans to grant 

beneficiaries. 

 

74.3. The deductions associated with these products are then 

deducted via  

EFT payment system within the national payment system. 

 

75. These practices are in contravention of the Social Assistance Act, 

Regulations of the Social Assistance Act and the SASSA Act. 

 

76. The legislation allows for the social grants not be burdened or 

ceded and allows for one deduction not exceeding 10 percent for 

funeral insurance only. Furthermore, the contract compels CPS to 

protect the confidential information of grant beneficiaries, including 
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biometric data gathered during re-registration in 2012.   

 

77. It appears that loan repayments are pre-loaded before the social 

grant amount is transferred into the bank account of the beneficiary. 

Also, access to grant beneficiaries’ confidential data - including 

identity numbers, bank account and contact details, biometric data, 

appear to fuel the marketing and sale of financial products.   

 

78. What is more alarming is that civil society brought to the attention 

of the MTT that even debit deductions were made for the purchasing 

of water, which is a free basic service. Emerging evidence from the 

case studies presented during the MTT working sessions revealed 

that “Big Sharks in suits are now in the tank” with almost unrestricted 

access to funds in the bank accounts of grant beneficiaries. 

 

79. They loan money to the poor specifically those with debt problems 

and those who have never applied for loans before. This is in 

opposition to one of the intended outcomes of the new payment 

system which was to protect social grant recipients from the predatory 

practises of loan sharks and other illegal acts of lending money. 

 

80. Many social grant beneficiaries have struggled, with very little 
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success to secure recourse. Disputes lodged with the bank and the 

service provider take months to resolve. Debit deductions for loans 

are in most instances disputed by CPS officials. They often claim that 

loans were granted using biometric data.  Also, promises to refund 

deducted amounts are often not kept and many beneficiaries are kept 

waiting for their money.   

 

81. The refunds exclude interest or service fees and the additional 

bank charges. Seeking recourse appears particularly challenging and 

expensive for those living in rural areas.  Besides having to fork out 

additional transport fees to get to their nearest service point to lodge 

a complaint, there are airtime costs associated with calling what is 

supposed to be a toll free number. 

 

82. Many grant recipients resort to seeking the help of their local 

advice office or community based organisation or just give up.  All 

social grants are paid into banks accounts. Ten million bank accounts 

service 16 million beneficiaries, these accounts are at risk as 

‘ambush’ marketing and fraudulent sales is on the increase.  The risk 

for loss extends across all these bank accounts.   

 

83. Currently, these accounts appear to have little security, fraud or 
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risk protection against these acts of illegal money lending practices. 

 

84. It was of great concern to the applicants that these deductions 

were eroding the gains made in terms of the progressive realisation of 

social security and its impact on reducing poverty and inequality.  The 

impact of the deductions has seriously compromised the dignity of 

grant beneficiaries. It continues to fuel indebtedness which reduces 

the quality of life of the poor. 

 

85. The social assistance grants provide poor households with the 

means to meet their basic needs, especially food and the 

respondents cannot allow these funds to be eroded to enrich a few 

unscrupulous business people.   

 

86. As the above facts demonstrate, SASSA has, since its inception 

been inundated with complaints and challenges brought about by the 

practice of loans and insurance policy direct deduction from 

beneficiaries’ social grants.  In an effort to exercise some measure of 

control over unauthorised deductions.   

 

87. Sometime in October 2004 the second respondent published a 

report on Direct Deductions from Government Aid Beneficiaries. The 
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report is attached as “MTM5” to the answering affidavit in the urgent 

application.  The preparation of the report was sub-contracted to Age-

In-Action Southern Africa Development Planning Evaluation and 

Research (Pty) Ltd, whose services were commissioned to: 

 

87.1. investigate the extent of direct deductions on social 

assistance grants of  

beneficiaries; 

87.2. identify problems experienced by beneficiaries with service 

providers  

 that are having deductions effected on social grants; and 

 

87.3. make recommendations to the second applicant regarding 

the 

regulation of deductions. 

 

88. Paragraph six of the report recorded the following material 

findings:  

 

“COMMENTS FROM BENEFICIARIES 
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6.1.1Most of the elderly are illiterate and this is being 

abused. 

 

6.1.2 The elderly cannot understand new technology and 

are therefore being taken advantage of through their 

confusion. 

 

6.1.3 Beneficiaries are not left to make their own decision, 

and feel forced (coerced) into loans/policies. 

 

6.1.4 Some grant beneficiaries have been told they will 

lose their grant if they do not take a policy (vendor 

misrepresentation). 

 

6.1.5 Many believe / have been told, that the Government 

are in control of the policies (vendor misrepresentation) 

and that by taking out a policy they are taking it with the 

government. 
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6.1.6 It appears that some officials responsible for 

distributing grants, officials at help desks, pension 

committees, etc are working in collusion with insurance 

agencies. 

 

6.1.7 Loans are the major source of controversy in 

deductions.  Pensioners are often trapped into a cycle of 

borrowing again to repay loans at high interest rates.  

These average 172.83%pa (14.4% per month). 

 

6.1.8 There appears to be instances where deductions are 

made that are in excess or at least disproportionate to the 

loan / policy in place.  This is another area of concern to 

beneficiaries. 

 

6.1.9 Problems occur without policy documents when 

there is an issue, e.g. making a claim without the policy 

documentation.  There are several instances where 

dependents have not been paid out. 
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6.1.10 It was noted that the pressure on beneficiaries 

standing in queue was so intense that several of the loan / 

funeral policy vendors actually came to blows. 

[Emphasis added] 

 

89. One of the difficulties with this very application is that the 

respondent claims to have signed up 20000 policies. But it gave no 

evidence of when the policies were signed; with whom were the 

policies signed; in what manner did the respondent explain the 

contents of the policies; and in what manner are the policies 

necessary or in the interests of the child beneficiaries. An order which 

permits the deductions, such as the order, under appeal, entrenches 

the problem of deductions which are not properly authorised.  

 

90. Moreover, even where the deductions are properly authorised, the 

risk remains that the manner in which the “consent” was obtained was 

not proper and informed. It was obtained under false pretences where 

beneficiaries are not informed fully of the reasons why they are taking 

policies or they led to believe that by refusing to take a policy they 

shall lose their grant. It is wrong to allow deductions in circumstances 

where there is no evidence of the consent of beneficiaries. Also, it is 
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wrong that the order was allowed in the absence of any evidence 

concerning the nature and quality of the consent. It is submitted that 

an approach which is gives effect to the provisions of the Social 

Assistance Act and the Constitution must be rigorous in terms of the 

nature and form of consent required before a deduction can be 

effected, if any deduction is to be allowed. It is wrong to grant the 

insurance companies the full power and extent of determining 

consent, where the self-same insurance company has a commercial 

motive to sell the policy.     

 

91. It is by now trite that the third option was preferred through the 

adoption of Regulation 26A in May 2009.  Regulation 26A makes 

provision for circumstances under which deductions may be made 

from social grants.   

 

92. The report’s focus group was the elderly only.  By extension, 

research and monitoring on the impact of direct deductions was 

obtained in respect of old age grants only.  I place this on record to 

demonstrate that it was never the respondents’ intention for 

Regulation 26A to apply to child care, care dependency and foster 

care grants.  The findings of a study indicated that deductions from 

social assistance grants are primarily (76%) for funeral cover and 
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loans.  

 

93. The study recommended that direct deductions should be 

permissible from social grants provided it was restricted to funeral 

schemes/insurance. This was to ensure that beneficiaries of the old 

age grant should be buried with dignity.  The research however only 

looked at the benefit for older persons and children were not 

considered. Hence the intention for Regulation 26A was only for 

deductions for older persons against their old age grants.   

 

94. Thus the study recommended that direct deductions should be 

permissible from social grants provided it was restricted to funeral 

schemes/insurance. This was to ensure that beneficiaries of the old 

age grant should be buried with dignity. Children were not 

considered. To the extent that Regulation 26A lends itself to contrary 

interpretation, the Minister is in the process of deciding whether to 

amend the Regulation or repeal it in its entirety.  

 

95. Regulation 26A was put in place to address deductions on old age 

social grants. It has never been the intention of the respondents to 

allow deductions on children’s grants. The research conducted prior 

to the implementation of Regulation 26A focused solely on the 
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feasibility of introducing funeral benefits on the older persons 

grants. 

 

96. It was not conceived that children’s grants would be seen by any 

service provider or beneficiary to purchase a funeral benefit.  These 

grants are intended to address vulnerability, including nutritional 

needs for children amongst others.  They are paid by the state in 

satisfaction of its constitutional obligation under section 28 to ensure 

among others that every child has basic nutrition and shelter.  

 

97. Permitting deductions against children’s grants, undermines this 

purpose because the grant amount is exceptionally small. Eroding its 

monetary value to pay for funeral insurance, which insurance cover in 

most instances is not even for the benefit of the child, is not in the 

best interest of the child.   

 

98. It was for this reason that the first applicant at its EXCO meeting of 

2 and 3 November 2015 discussed the question whether “to continue 

with funeral deductions on children’s grants or to put a moratorium”.  

The minutes of the meeting are attached as “MTM6” to the answering 

affidavit in the urgent application.  Attached separately as “MTM7” to 

that affidavit is the decision matrix arising from this meeting. The 
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eventual discussion centred on advice “not to pull back on refusing 

deductions from children’s grants as it is SASSA’s stand and morally 

wrong.”  The first applicant’s EXCO resolved that I would immediately 

attend to the “moratorium on the implementation of new funeral 

policies against CSG grants”, and address letters to financial services 

providers advising them that whilst deductions for existing policies 

against children’s grants would continue, deductions for new policies 

would not be permitted.  As appears from the letter of 4 December 

2014 the moratorium is set to take effect from 1 January 2016.   

 

99. These practices are in contravention of the Social Assistance Act, 

Regulations of the Social Assistance Act and the Agency Act.  

SASSA is at present implementing measures to curb these 

deductions.  These submissions find relevance to this application 

because it may very well be that SASSA in the near future requires its 

paymaster, CPS, to place a moratorium on all deductions from any 

grants.  The order handed down by Fourie J could very well serve to 

stymie such action, once again undermining the very purpose for 

which social grants are paid and stopping the applicants from carrying 

out their constitutional and regulatory functions.  The Minister has 

confirmed under oath that the moratorium constitutes government 

policy and is part of the overall administration of social grants under 
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the regulatory framework.  It is important that this court pronounce on 

whether the state was properly interdicted from carrying out its 

constitutional function.   

 

The Regulation 26A Clean Up Project 

 

100. The Regulations allow for a direct deduction to be made against a 

social grant only for a funeral insurance or funeral schemes.  It does 

so subject to certain conditions, which were not met herein.   

 

101. As from February 2015 a series of meetings were convened with 

stakeholders in the insurance industry to implement a clean up plan 

the overall objective of which was to audit and verify compliance with 

Regulation 26A.  The objectives of the project, as set out in the 

Project Plan, attached as “MTM9” to the answering affidavit to the 

urgent application was to: 

 

101.1. Review the existing funeral policy database of all deductions 

to ensure  

 that SASSA complied with Regulation 26A; 
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101.2. Verify whether insurers and financial service providers who 

have funeral policies with SASSA beneficiaries are 

registered with the Financial Services Board; 

 

101.3. Verify existing policies and obtain signed SASSA mandates 

from the beneficiaries; and 

 

101.4. Develop business process guidelines for the implementation 

of Regulation 26A. 

 

102.  The aim of the clean up project is to enforce compliance with 

Regulation 26A.  Regulation 26A(1) requires a written request for the 

funeral deduction to be given to SASSA.  None of the new 

applications to which the applicant claims an entitlement to a direct 

deduction under Regulation 26A are compliant with Regulation 

26A(1).  The beneficiaries who purported to conclude policies with the 

applicant have not furnished SASSA with the written request required 

by Regulation 26A(1).  The effect is to exclude SASSA from the 

administration of direct deductions in terms of Regulation 26A.  The 

impact is a lack of control, which translates into a lack protection for 

beneficiaries.  It has little to do with whether SASSA trusts the 

relevant insurer to properly conclude a contract with one of its 
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grantees, but rather everything to do with SASSA’s role as the 

Agency charged with the constitutional imperative of transparent, fair 

and equitable grant administration.  SASSA has no control over the 

circumstances surrounding the conclusion of at least 750 000 

contracts, yet deductions continue to run in respect thereof.  Far from 

seeking to terminate these policies SASSA wants only to regularise 

and bring them within the framework of legislative compliance.   

 

103. The applicants have a duty under the Constitution, the Social 

Assistance Act and the Agency Act to administer social grants for 

children in a manner that gives effect to sections 27 and 28 of the 

Constitution.  The moratorium constituted state policy in furtherance 

of this duty.  However, it is now being interdicted in circumstances 

where the 20 000 policies said to be affected by this application are 

not even in compliance with the prescripts of Regulation 26A and 

where to permit grants against children’s deductions violates their 

right of access to social assistance.  It is necessary that the order by 

Fourie J be set aside and the moratorium allowed to stay in place 

until its legality has been finally determined.   

 



 56 

The requirements for final and interim relief were not satisfied   

 

Prima facie right 

 

104. On the merits the respondent did not make out a case for the grant 

of both final and interim interdictory relief.  The prima facie and/or 

clear right to the deduction finds application only where the conditions 

set out in Regulation 26A have been complied with.  They were not.  

There was no written consent from the beneficiaries themselves 

authorising the deduction as required by Regulation 26A.   

 

105. What is more, the moratorium only takes effect on 1 January 2016, 

but it does not affect existing grants. It only applies to future policies.  

‘ 

 

106. The respondent claimed that SASSA acted outside its statutory 

authority when adopting the policy. But this claim is baseless. Section 

4(1) of the SASSA Act provides: 

 

Functions of Agency 

(1) The Agency must - 
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(a) administer social assistance in terms of Chapter 3 

of the Social Assistance Act, 2004, and perform any function 

delegated to it under that Act; 

(b) collect, collate, maintain and administer such 

information as is necessary for the payment of social 

security, as well as for the central reconciliation and 

management of payment of transfer funds, in a national data 

base of all applicants for and beneficiaries of social 

assistance; 

(c) establish a compliance and fraud mechanism to 

ensure that the integrity of the social security system is 

maintained”. 

  [Emphasis added] 

 

107. The moratorium clearly falls within the function of the 

administration of social security. Also, it is a means to combat the 

prevalent instances of fraud in the payment of social grants. SASSA 

is accordingly empowered to adopt the moratorium. 

 

108. Furthermore, SASSA is, in terms of section 4(2)(b) empowered to 

“do anything necessary for the realisation of the Agency's objects.” 

The objects of SASSA include the responsibility for the administration 

and management of social assistance. The moratorium is also 

authorised by this section.  
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109. It must be emphasised, to the extent that there is any doubt, that 

while the moratorium was adopted by SASSA, it has been adopted 

and endorsed by the Minister as reflective of government policy.  

Hence the second applicant participates in this application for leave to 

appeal as an interested party in her own right.    

 

No irreparable harm established  

110. There was also no irreparable harm.  The moratorium applies to 

new applications in respect of which there are no vested rights as yet.  

Deductions in respect of existing policies will continue, and no harm 

can arise in respect of pending applications, other than the financial 

inconvenience pleaded in paragraph 28 of the founding papers.  

 

111. Underpinning the urgent application was the respondent’s fear of 

the financial loss it would suffer if the new applications were not 

processed using the platform of Regulation 26A. However, these 

applications fall foul of Regulation 26A(1) because the beneficiaries 

have not given SASSA written request forms.  Thus, there can be no 

financial loss to complain of, because such loss cannot find its 

provenance in an unlawful deduction.   

 



 59 

112. In the high court, the applicant alleged that if the moratorium is left 

to remain in place, its policy holders would be prejudiced. This is not 

correct. The moratorium was in relation to new policies, and there is 

absolutely no impact whatsoever on existing funeral policies with the 

respondent. If however there is harm, it would be the financial 

inconvenience that the respondent alleged in its papers before the 

high court, to amount to some R1.7 million per month.   

 

113. The applicants persist also with their argument that no exceptional 

circumstances were shown to exist in the urgent application 

warranting the interdicting of their statutory powers.  The harm 

alleged by the applicant at paragraph 29 of its affidavit to the urgent 

application is in simple terms conduct the respondent would have had 

to engage in in any event in touting for new members, if it did not 

have access to the applicants’ platform of beneficiaries.   

 

114. This issue is significant because at the core of this dispute is the 

respondent’s alleged entitlement to use this very platform to deduct 

funeral subscriptions against children’s grants.  If this is correct, and 

this conduct is indeed unlawful, then the respondent would have 

suffered no harm of the sort required to qualify for interim relief.  

Thus, the harm the respondent alleges to have suffered is predicated 
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on the correctness of its argument that it is entitled to fund from 

children’s grants (now to the tune of an overall 75%) its ever 

increasing portfolio of funeral policies.   

 

115. If the respondent is wrong, it is easy to see the irreparable suffered 

first and foremost by children who are deprived of monies allocated to 

them for their basic needs and second to the national fiscus 

occasioned by the waste of these funds as a result of their unlawful 

erosion and diversion.  It is not enough to interdict the moratorium on 

the superficial argument that the respondent will have to advise 

members to pay through other means, that these members must now 

travel and that it will be difficult to locate them.   

 

116. If the very entitlement to the convenience of relying on the 

applicants’ beneficiary platform is unlawful to start off with the 

respondent simply cannot be heard to complain for having to do what 

in the ordinary course is prudent business practice in the insurance 

industry.   What is more having signed up these members the 

respondent must be taken to be at least subliminally aware of their 

identities and whereabouts and ability to pay the requisite premium.  

It cannot rely solely on the applicants’ platform for this information.   
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Alternative Remedy 

 

117. Further, the extent of this loss, where it is proven to exist, is 

quantifiable entitling the respondent to damages should it succeed in 

such an action.  There was thus a viable and available alternative 

remedy at the respondent’s disposal.   

 

Balance of convenience 

 

118. Insofar as the arguments on the rights of the existing 47000 

beneficiaries are concerned, these are in the first instance not 

affected by the moratorium and second cannot trump the applicant’s 

constitutional, statutory and regulatory responsibility to in the interests 

of justice administer social children’s grants in a manner that gives 

effect to section 28 of the Constitution and is ultimately in the best 

interest of the child.  

 

119. The alleged reputational harm pleaded at the hearing of the urgent 

application was just non-sensical.  What the respondent wants, and 

what is certainly not an enforceable entitlement between it and its 

policyholders is unfettered use of the applicants’ platform to effect the 

direct deductions.  If indeed these policies have come into being, 
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those are agreements that exist between the respondent and its 

policyholders subject to the terms set out in each individual contract.   

 

120. If these policies do not in fact come into being because they 

cannot rely for their funding on children’s grants, it is incumbent on 

the respondent to communicate to its policyholders the constraint and 

together with them address new methods of payment.  Should it fail to 

do so, it cannot argue that its negligence in this regard is the 

applicants’ fault.  In short if these new policies have indeed come into 

being and created obligations as between the respondent and its 

policyholders, the respondent without reference to the applicant bears 

the obligations of discharging its duties under these contracts.  What 

is significant about this privity between the respondent and its 

policyholders is that it exists independently of the respondent’s 

alleged entitlement to use the applicants’ platform i.e. Regulation 26A 

to fund the policies.  This case is about this latter entitlement and if 

the applicants are right that the use of its platform does not extend to 

children’s grants, this has no effect on the validity or otherwise of the 

contract between the respondent and its members.  It affects only 

how the premiums will be paid.  
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121. A prudent, well resourced and well established company such as 

the respondent will in the exercise of good business and I dare say 

common sense manage the impact of the moratorium through proper 

and consistent communication with its client base.  There is no 

reputational harm occasioned by the moratorium and to the extent 

that there is, it may come about because of the respondent’s 

management of the impact of the moratorium on premium deductions, 

not because of the moratorium itself.  

 

Conclusion  

 

122. As I have shown the constitutional and regulatory regime in which 

Regulation 26A finds operation does not permit for funeral deductions 

against children’s grants, and because this is a systemic problem 

plaguing the application of the Regulation, the Minister is at present 

deciding whether to amend or repeal it.  Her confirmatory affidavit is 

filed with this application.   

 

123. There is a clear need and basis in law to distinguish between child 

care and older persons grants. The distinction is necessary to give 

effect to the respondents’ constitutional obligations in terms of section 
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27 and 28 of the Constitution and statutory obligation in terms of 

section 20(4) of the Act.  

 

124. In short Regulation 26A was never intended to apply to children’s 

grants.  The deduction erodes the already small amount payable to 

recipients of grants and undermines their intended purpose, i.e. to 

attend to children’s basic shelter and nutritional needs.  This violates 

the Constitution and the Social Assistance Act.   

 

125. It is further not so that the policy agreement between the 20 000 

policyholders said to be affected by this application and SASSA, 

“EDT17” to the founding papers constitutes the consent that a 

beneficiary must give SASSA in terms of Regulation 26A(1) to effect 

the deduction against her or his grant. In order for the respondent to 

have complied with Regulation 26A the beneficiary is required to 

furnish SASSA with written consent agreeing to the deduction being 

made.  None of the 20 000 beneficiaries referred to in paragraph 28 

of the urgent application have given SASSA the requisite consent.  

 

126. Finally, I want to draw to the attention of this court the alarmingly 

high number of children’s grants from which funeral deductions are 

being made.  The deduction is all the more egregious when 
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considered in the light of the fact that the risk insured is low.  10% of 

the value of the grant is also in these circumstances an exorbitant 

premium because the risk of a child passing on is very low.   

 

127. If the beneficiary of the policy in question is not the child, then the 

unfairness stems from the fact that the grant is being eroded and 

abused since it is not being spent on basic necessities for its intended 

recipient, the vulnerable, impoverished child.  However one looks at it 

Regulation 26A was promulgated to bury the elderly in dignity, not to 

prejudice the rights of children to food and shelter, which is what it 

has succumbed to because of the incorrect interpretation that it 

applies to children’s grants.  

 

 

128. Whilst it may be, as the respondent argues that once it has met the 

prescripts of Regulation 26A this first applicant has no discretion but 

to afford it the use of the Regulation 26A platform, I ask that this court 

consider first and foremost whether this submission is indeed in the 

best interest of the child.  Even if the respondent has complied with 

Regulation 26A, which is denied, the ambit of the Regulation does not 

extent to children’s grants. 
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129. Further, existing policyholders are not affected by the moratorium.  

There is no chance that their premiums will not be paid and no 

possibility of a loss of cover arising because the moratorium does not 

apply to extant policies.  It applies only to new applications from 1 

January 2016.  

 

130. As I have demonstrated Regulation 26A was never meant to apply 

to children’s grants and the moratorium as the government policy 

aimed at protecting the rights of children to access social grants must 

be given effect to until it is finally set aside as unlawful.   

 

131.  In the premises the applicants have made a case for direct access 

to this court and on the merits of the appeal have demonstrated that 

the respondent in the urgent application did not meet the 

requirements for interim relief set out by this court in National 

Treasury v OUTA. 

 

Wherefore the applicants seek the orders in terms of the Notice of 

Motion  

 

_________________________ 
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Deponent 

 

I certify that the deponent has acknowledged that he/she knows and 

understands the contents of this affidavit, which was signed and 

sworn to before me at ______________ this _________________of 

_________________ 2015, the Regulations contained in Government 

Notice No. R1258 of 21 Jul7 1972, as amended and Government 

Notice No. 1648 of 19 August 1977 having been complied with. 

 

___________________________ 

Commissioner of Oaths 

Full Names: 

Business Address: 

Designation: 

 

 

 


