
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NUMBER: 07/16 
 
In the matter between: 

 
SOUTH AFRICAN SOCIAL SECURITY AGENCY  1st Applicant 

  

MINISTER OF SOCIAL DEVELOPMENT  
OF THE REPUBLIC OF SOUTH AFRICA 2nd Applicant 

  

and  

  

LION OF AFRICA ASSURANCE LTD Respondent 

 

 
FIRST APPLICANT’S HEADS OF ARGUMENT 

 

  



2 

TABLE OF CONTENTS 
 

 

INTRODUCTION .................................................................................... 3 

NORMATIVE CONSTITUTIONAL FRAMEWORK .................................. 7 

State duties ....................................................................................... 7 

Private sector duties ........................................................................ 11 

The legislative scheme .................................................................... 14 

Deductions from grants ................................................................... 17 

NON-COMPLIANCE WITH THE REGULATIONS ................................. 26 

IRREPARABLE HARM ......................................................................... 32 

BALANCE OF CONVENIENCE ............................................................ 37 

LEAVE TO APPEAL IN THE INTERESTS OF JUSTICE ...................... 41 

TABLE OF AUTHORITIES ................................................................... 45 

 

  



3 

INTRODUCTION 

1 The first applicant is the agency responsible for the provision of 

social security in South Africa (It is referred to in these heads as the 

Agency). In that capacity it is responsible for the implementation of 

the social security system in terms of the Social Assistance Act 13 

of 2004, the Regulations passed under that Act and any policy of 

the government concerning social security. In terms of the Social 

Assistance Act, grant beneficiaries1 are entitled to the full and 

unencumbered grants paid directly to their accounts held with the 

first applicant subject to any exceptions which may be approved by 

the Minister. The Minister is the second applicant. She approved 

certain limited deductions by way of Regulations. It is the Minister’s 

policy that no deductions must be made in respect of children’s 

grants. To give effect to this policy, the first applicant passed a 

moratorium on 4 December 2015 prohibiting deductions from 

children’s grants. The legality of that moratorium is disputed by the 

respondent. It instituted proceedings before the Pretoria High Court 

to interdict the implementation of the policy. On 17 December 2015 

Fourie J granted the interdict. The order of Fourie J compelled the 

                                                      
1 A “beneficiary” is defined as a person who receives social assistance under the Social Assistance 
Act 13 of 2004.  The eligibility criteria contained in Chapter 3 of the Regulations (referenced in detail 
below) make it clear that in relation to children’s grants (child support grant, foster care grant or care 
dependency grant) the beneficiary is the adult person receiving the grant on behalf of the child. These 
could either be a foster parent or primary care giver.  
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agency to effect deductions on children’s grants.  

2 The immediate question before this Court concerns only the interim 

relief, namely, the order directing the Agency deductions against 

children’s grants. The first applicant appeals directly to this Court to 

overturn this interim ruling. The interim ruling unjustifiably trenches 

upon protected constitutional rights of children in sections 27 and 28 

of the Constitution. Reinforcing these rights are the State’s 

obligations in terms of section 7(2) of the Constitution, under 

international law and indeed the rights and values of dignity and 

equality which underpin the social security system.  

3 Therefore a clear constitutional question of significant moment has 

arisen. It is in the interests of justice for this Court to intervene at 

this stage and overturn the interim order. Approximately 20 000 

children are affected. These children suffer the double indignity and 

vulnerability of being children and poor. While there is ample 

justification in the interests of justice for the immediate intervention 

by this Court, no irreversible harm can be suffered by the 

respondent. And the administration of justice cannot be frustrated 

by an immediate intervention of this Court. The legality of the 

moratorium will be decided by the review court. What is urgent is to 
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reverse the order which compels the agency to effect deductions 

against children’s grants.  

4 The question in the appeal is whether the deductions should be 

allowed pending the review of the moratorium by the High Court. 

Naturally this question must be answered against the normative 

scheme of the Constitution. The jurisprudential framework of this 

Court relative to the granting of interdicts in relation to decisions of a 

polycentric character is set out in the judgments: National Treasury 

v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) and 

International Trade Administration Commission v Scaw South Africa 

(Pty) Ltd 2012 (4) SA 618 (CC). That framework, it will be recalled, 

cautions the judicial branch to restrain itself from “stopping dead” in 

its tracks the enforcement of administrative and executive decisions 

of a policy nature. There are even more compelling grounds for 

judicial restraint where the policy in question gives effect to 

constitutionally protected rights of a vulnerable segment of the 

population.  

5 The deductions herein are impermissible not only because they 

encroach upon rights of children, but also because they do not pass 

the applicable regulatory scheme.  
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5.1 Deductions are permissible only when the grant beneficiary 

expressly authorises the agency to deduct from their grant. On 

the facts herein, no such authorisation was proven.  

5.2 Deductions would be permissible if they take place under the 

auspices and supervision of the Agency, the body responsible 

for the implementation of the legislation. Fourie J’s order 

prevents the Agency from executing its statutory function to 

oversee the administration of the payment of grants to 

beneficiaries.  

5.3 Finally, deductions must pass a threshold question. They are 

allowable where necessary and in the interests of the affected 

children.  

6 An approach which excludes the Agency from the administration of 

grants places beneficiaries (and ultimately, the children for whose 

benefit the grant is intended) at the mercy of funeral schemes and 

insurance companies. This is contrary to the law and the 

Constitution.   

7 We commence by considering the normative legal framework.  
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NORMATIVE CONSTITUTIONAL FRAMEWORK  

State duties  

8 The right to social security is entrenched in section 27 of the 

Constitution. That section contains two components of relevance 

herein. The first is the right of access to social security in section 

27(1). Second, section 27(2) provides for the duty on the State to 

take reasonable legislative and other measures within its available 

resources to achieve the progressive realisation of the right of 

access to social security. These components impose distinctive 

obligations on both the State and private entities whose conduct 

might infringe existing access to constitutional rights.  

9 Interpreting section 27 requires a court to consider “two types of 

context”.2 The first context is the socio-economic and historical 

context of South Africa. The opening paragraph in AllPay 

Consolidated Investment Holdings (Pty) Ltd and Others v Chief 

Executive Officer of South African Social Security Agency and 

Others3 records:  

“For many people in this country the payment of social 
grants by the state provides the only hope of ever living in 

                                                      
2 Government of the Republic of South Africa v Grootboom and Others 2001 (1) SA 46 (CC) at para 
22 

3 2014 (1) SA 604 (CC) 
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the material conditions that the Constitution’s values of 
dignity, freedom and equality promise.  About 15 million 
people depend on the payment of these social grants.  
They are vulnerable people, living at the margins of 
affluence in our society.” 

10 In Soobramoney v Minister of Health (KwaZulu-Natal)4 Chaskalson 

P (as he then was) noted:  

“We live in a society in which there are great disparities in 
wealth. Millions of people are living in deplorable 
conditions and in great poverty.  There is a high level of 
unemployment, inadequate social security, and many do 
not have access to clean water or to adequate health 
services. These conditions already existed when the 
Constitution was adopted and a commitment to address 
them, and to transform our society into one in which there 
will be human dignity, freedom and equality, lies at the 
heart of our new constitutional order. For as long as these 
conditions continue to exist that aspiration will have a 
hollow ring.” 

11 Section 27 is one of the provisions which seek to redress this 

problematic legacy of the colonial and apartheid past. The second 

type of context is the constitutional context. A raft of constitutional 

provisions protect the rights and interests of children. Section 7(2) 

obliges the State to “respect, protect, promote and fulfil the rights in 

the Bill of Rights”. These obligations mirror South Africa’s duties 

under international law. The obligation to “protect” rights requires 

the State to take measures to protect rights from infringement by 

                                                      
4 1998 (1) SA 765 (CC) at para 8 
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third parties.5 It requires the State “to provide appropriate protection 

through laws and structures designed to afford such protection.”6  

12 Section 28(2) serves as an important bulwark protecting the 

interests of children when these are at stake. The case of S v M7 

explains that the language of section 28(2) indicates that law 

enforcement must always be child sensitive, “statutes must be 

interpreted and the common law developed in a manner which 

favours protecting and advancing the interests of children” and that 

“courts must function in a manner which at all times shows due 

respect for children’s rights”.8  

13 Section 28 must also be seen “as responding in an expansive way 

to our international obligations”. This is because every child “has his 

or her own dignity”. A child “cannot be treated as a mere extension 

of his or her parents, umbilically destined to sink or swim with 

                                                      
5 Article 9 of the International Convention on Economic, Social and Cultural Rights provides that 
States recognise the right of everyone to social security, including the right to social insurance. This 
Convention was ratified by South Africa on 18 January 2015 and came into effect on 1 April 2015.  

6 Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) at para 44. In Glenister v 
President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) it was held that it is 
implicit in section 7(2) of the Constitution that the steps taken to respect, protect, promote and fulfil 
constitutional rights must be reasonable and effective. (At para 189) 

7 2008 (3) SA 232 (CC) 

8 S v M at para 15 



10 

them”.9 

14 Dignity and equality are important constitutional guarantees both as 

rights and as aspirational values. Poverty and inequality bring about 

indignity to those affected. Social security may not be the complete 

answer to the double scourge of poverty and inequality. But its 

significance in helping those in need of State assistance owing to 

reasons of history and personal misfortune is beyond contestation. 

Any reversal of the State sponsored security system threatens to 

imperil the already limited means of bringing about a dignified life 

and existence to those affected. Social security then is not simply a 

cushion protecting the vulnerable, it is an integral step towards the 

achievement of a society based on equality, dignity and freedom.  

15 The decision of the second applicant confirming the exclusion of 

children’s grants from deductions must be understood in the context 

of the duties of the State to protect rights. When this Court 

evaluates the propriety of the interim interdict, it should do so 

against the standard set out in the Constitution which protects the 

interests of children.  

 
                                                      
9 S v M at para 18 
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Private sector duties 

16 We have thus far focused on the State. The respondent, as a 

private juristic entity, is also bound by the Bill of Rights. Section 8 of 

the Constitution says so. Rights in the Bill of Rights are binding on 

natural or juristic persons “if, and to the extent that, it is applicable, 

taking into account the nature of the right and the nature of any duty 

imposed by the right”.  

17 The most comprehensive statement concerning the content of 

section 8 appears in the judgment of this Court in Governing Body 

of the Juma Musjid Primary School v Essay N.O. and Others 2011 

(8) BCLR 761 (CC). In that case, the Court noted that “socio-

economic rights … may be negatively protected from improper 

invasion.” An instance of this improper invasion may occur “directly 

when there is a failure to respect the right, or indirectly, when there 

is a failure to prevent the direct infringement of the right by another 

or a failure to respect the existing protection of the right by taking 

measures that diminish that protection.”10 

                                                      
10 At para 58. The origins of this statement lie in the case of Certification of the Constitution of the 
Republic of South Africa, 1996 1996 (4) SA 744 (CC) at para 78 where, in rejecting an argument 
against the non-justiciability of socio-economic rights held: “Nevertheless, we are of the view that 
these rights are, at least to some extent, justiciable. As we have stated in the previous paragraph, 
many of the civil and political rights entrenched in the NT will give rise to similar budgetary 
implications without compromising their justiciability. The fact that socio-economic rights will almost 
inevitably give rise to such implications does not seem to us to be a bar to their justiciability. At the 
very minimum, socio-economic rights can be negatively protected from improper invasion.”  
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18 Our Constitution therefore imposes a duty on private entities to 

respect existing access to rights, including socio-economic rights. In 

international law, there is an emerging consensus built around the 

axis of the international human rights law duties to “respect, protect 

and remedy” rights which is aimed at the expansion of rights 

obligations to the private sphere. Between 2005 and 2011 the 

Special Representative of the Secretary General reported to the 

Human Rights Council on the issues of human rights and 

transnational corporations and other business enterprises. This 

culminated in the Report A/HRC/17/31 on ‘Guiding Principles on 

Business and Human Rights: Implementing the United Nations 

“Protect, Respect and Remedy” Framework’.11 

19 These principles were endorsed by the Human Rights Council in its 

resolution 17/4 of 16 June 2011 and published by the UN and the 

UN Human Rights Office of the High Commissioner as “Guiding 

Principles on Business and Human Rights” in 2011.12 

20 Guiding principle no 11 provides that “business enterprises should 

                                                      
11 The Report A/HRC/17/31 which includes the Guiding Principles can be accessed 
at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G11/121/90/PDF/G1112190.pdf?OpenElement 

12 The resolution 17/4 adopted by the HRC can be accessed at: https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/G11/144/71/PDF/G1114471.pdf?OpenElement 

 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G11/121/90/PDF/G1112190.pdf?OpenElement
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/G11/144/71/PDF/G1114471.pdf?OpenElement
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/G11/144/71/PDF/G1114471.pdf?OpenElement
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respect human rights. This means that they should avoid infringing 

on the human rights of others and should address adverse human 

rights impacts with which they are involved”. 

21 Principle no 13 provides: 

“The responsibility to respect human rights requires that 
business enterprises: (a) avoid causing or contributing to 
adverse human rights impacts through their own activities, 
and address such impacts when they occur; (b) seek to 
prevent or mitigate adverse human rights impacts that are 
directly linked to their operations, products or services by 
their business relationships, even if they have not 
contributed to those impacts.” 

22 In sum, the constitutional scheme provides for substantive 

protections of the rights of social security; the preference of the best 

interests of children where affected; and the duties to respect, 

protect, promote, and fulfil rights in the Bill of Rights. On the other 

hand, section 8 is binding on the private sector. This means that the 

respondent had a constitutional duty to respect existing rights, 

including existing socio-economic rights. That duty entails that the 

respondent refrain from infringing the rights and take measures to 

ensure that the rights are not infringed where possible infringements 

occurred within its sphere of influence.  
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The legislative scheme 

23 We turn then to the legislative scheme. The Social Security Act is 

the principal legislative instrument regulating the provision and 

payment of social security in South Africa. It confers substantive 

entitlements, creates positive duties on the State and lays down the 

basic structure for the enforcement of the rights. Of importance for 

the present matter are the following provisions.  

23.1 Section 4 creates seven types of grants. These include child 

support grant, care dependency grant and foster child grant 

(collectively referred to as children’s grants).  

23.2 The Agency is entitled to recover any sums that have been 

overpaid to any person provided it acts in accordance with the 

relevant legislation. (Section 17) 

23.3 Where the Agency reasonably suspects that a beneficiary, 

parent, procurator or a primary caregiver is abusing the social 

grant, the Agency may appoint a person to investigate such 

suspected abuse. If it is found on objective grounds that an 

abuse has taken place, the Agency must appoint a person to 

receive the social grant on behalf of the beneficiary and to use 

it for the benefit of that beneficiary.  
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23.4 The Agency has the power to suspend the payment of a child 

support grant, a foster child grant or a care dependency grant 

to a parent, primary caregiver, foster parent or procurator 

where such recipient of the grant is convicted of abuse or 

neglect of the child in respect of whom the grant is paid or is 

found by the Agency as incapable of using the grant for the 

benefit of the child. The Agency may appoint a person to 

receive the grant in respect of the child pending the 

substitution of the parent. (Section 19) 

23.5 Section 20(1) provides that a grant “may not be transferred, 

ceded, pledged or in any other way encumbered or disposed 

of unless the Minister on good grounds in writing consents 

thereto”. An act in contravention of section 20(1) is void. If the 

Minister becomes aware of such an act he may order 

immediate termination of the grant.  

23.6 Section 20(3) provides that a beneficiary must “without 

limitation or restriction receive the full amount of a grant to 

which he or she is entitled before any other person may 

exercise any right or enforce any claim in respect of that 

amount”.  

23.7 Section 20(4) permits the Minister to “prescribe circumstances 
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under which deductions may be made directly from social 

assistance grants: Provided that such deductions are 

necessary and in the interest of the beneficiary”.  

23.8 Persons who submit false information to the Agency when 

applying for grants are guilty of an offence as provided for in 

section 21.  

24 Reinforcing these provisions is the South African Social Security 

Agency Act 9 of 2004, in terms of which the Agency is created.  

24.1 In terms of section 3 of that Act it is envisaged that the Agency 

will eventually become “the sole agent that will ensure the 

efficient and effective management, administration and 

payment of social assistance”.  

24.2 In terms of section 4 the Agency must administer social 

assistance in terms of Chapter 3 of the Social Assistance Act 

and perform any function delegated to it under that Act. In so 

doing it must “collect, collate, maintain and administer such 

information as is necessary for the payment of social security, 

as well as for the central reconciliation and management of 

payment of transfer funds, in a national database of all 

applicants for and beneficiaries of social assistance”. The 
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Agency must also “establish a compliance and fraud 

mechanism to ensure that the integrity of the social security 

system is maintained”. (Sections 4(1)(a) to (c)) 

25 It follows that the Agency is the legislatively mandated institution 

responsible for the administration of the entire social security 

system. It is responsible for the payment of the grants. It is under a 

duty to ensure the efficient and effective administration of the social 

security system. Part of that function is the prevention of abuse of 

the system by various means, including fraud or false 

representations. It is the “gate keeper of the rights to social security 

and effectively controls beneficiaries’ access to social assistance”.13  

Deductions from grants 

26 The Minister published Regulations under Government Notice R898 

Relating to the Application for and Payment of Social Assistance 

and the Requirements or Conditions in Respect of Eligibility for 

Social Assistance on 22 August 2008. These regulations provide for 

the qualification criteria for state assistance, the application 

procedure, the method of payment of social grants, and the 

circumstances in which deductions may be permissible. The 

                                                      
13 AllPay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the 
South African Social Security Agency and Others (2) 2014 (4) SA 179 (CC) at para 55 
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eligibility criteria, set out below, simply confirms the extent of the 

vulnerability of the affected children: with no biological parents 

(foster care) and being disabled, either mentally or physically (care 

dependency).  In all instances, strict financial eligibility criteria are 

applied.  

26.1 Regulation 6 sets out the qualifying criteria for children’s 

grants. The child must be born after 1 December 1993, the 

child in respect of whom the application is made must be the 

beneficiary’s biological child or legally adopted.  If not, the 

payment of a child support grant is not precluded but limited to 

a maximum of six children.  The applicant for a child support 

grant must meet the financial criteria set out in Annexure B 

to the Regulations; must not be formally or informally 

employed to take care of the child; the child must not be 

resident in a state funded institution; must not already be in 

receipt of a social grant and must be a South African citizen, 

permanent resident or refugee.  

26.2 Regulation 7 regulates eligibility for foster care grants.  The 

requirements are that the foster parent must be a South 

African citizen, a permanent resident, or a refugee; and reside 

in the Republic.  The child in respect of whom the grant is 
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sought must be placed in and remain in the care of the foster 

parent or cluster foster care scheme in terms of the Children’s 

Act and not be admitted to an institution funded by the State. 

 Except where the children being fostered are siblings or blood 

relations, or the court considers these factors to be in the best 

interest of the child, a foster parent is not eligible for a foster 

care grant for more than six children, except that a registered 

cluster foster care scheme may be so eligible. 

26.3 Eligibility for a care dependency grant is regulated by section 

8.  These grants are payable in terms of the Regulations to 

primary care-givers and foster parents where an assessment 

confirms that the child requires and receives permanent care 

or support services due to her or his physical or mental 

disability and the person so seeking the grant on behalf of the 

child meets the financial criteria set out in Annexure D to the 

Regulations, is a South African citizen, permanent resident or 

refugee.  

26.4 Regulation 21 deals with a method of payment of social 

assistance. A payment is made electronically “into an account 

of the beneficiary or institution where the beneficiary resides, 

subject to written authorisation by the beneficiary” or by means 
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of a manual payment at a designated place. (Regulations 

21(a) and (b)) 

26.5 Bearing in mind that section 20 of the Social Assistance Act 

guarantees the full and unencumbered payment of the grant to 

the beneficiary’s account before any person can lay a claim 

thereto, Regulation 26A deals with the circumstances under 

which deductions will be made directly from grants. It provides 

for the following scheme. First, the Agency may allow 

deductions for funeral insurance or scheme to be made 

directly from a social grant where the beneficiary of the social 

grant requests such deduction in writing from the Agency. 

(Regulation 26A(1)). Second, the Agency may only allow 

deductions to be made directly from a social grant where the 

insurance company requiring such deduction or to whom the 

money resulting from the deduction is paid is a financial 

services provider as defined in section 1 of the Financial 

Advisory and Intermediary Services Act 37 of 2002 and 

authorised to act as a financial services provider in terms of 

section 7 of that Act. (Regulation 26A(2)). Third, the Agency 

may only authorise one deduction for a funeral insurance or 

for a funeral scheme not exceeding 10% of the value of the 
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beneficiary’s social grant.  

27 Beneficiaries are therefore entitled to the full value of the amount of 

their grant paid into their bank account. The only exception is that 

provided expressly by ministerial determination in Regulations. But 

even then, the Agency’s oversight role remains central. It is the 

Agency that can allow deductions. The conditions under which this 

can be done are spelt out. “The beneficiary of the social grant [must 

request] such deduction in writing from the agency”. When 

exercising its discretion to allow deductions the Agency must ensure 

that certain requirements are met. The funeral scheme or insurance 

company must qualify as such under the applicable legislation. 

Second, the Agency must ensure that the amount to be deducted 

does not exceed 10% of the value of the beneficiary’s grant. The 

use of the word “may” in the Regulations is a strong indicator that 

the intention of the Minister was not to strait-jacket the Agency. It 

was to confer it with a discretion to consider each request and 

assess whether or not a deduction should be made. That discretion 

must be exercised consistently with the legislation.  

28 It is simply inconceivable that the Act, read together with the 

Regulations, was intended to exclude the Agency from the 
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conclusion of transactions authorising deductions from grants. In 

view of the statutory powers of the Agency, the provisions of the 

Regulations and the duties of the State under the Constitution, it 

seems plain that the intention was to allow the Agency an oversight 

function in respect of each transaction concluded with each 

beneficiary.    

29 When formulating the Regulations, the Minister was clearly 

concerned about the interface between creditors (including 

insurance companies) with grant beneficiaries. In regulation 32 

there is a prohibition to the marketing of various credit and 

insurance products. Regulation 32(1)(a) states that a person must 

not market or offer any form of credit “within the agency offices or 

pay point for the purposes of soliciting or enticing a beneficiary to 

engage in any form of credit or credit granting, funeral scheme, or 

life insurance scheme”. Further, the bank card issued by the agency 

“must not be ceded, pledged or retained to secure a loan, 

repayment of a debt or payment of a funeral or insurance premium”. 

(Regulation 32 (1)(b)) 

30 In general, credit providers and credit agents must not enter the 

offices of the agency or the pay point premises when the process of 
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payment of social assistance is ongoing with the view of offering 

credit products or the conclusion of “a credit agreement, funeral 

policy, life insurance policy or collecting money owing to such 

person by the beneficiary in terms of any form of credit agreement”. 

Such credit providers or insurance companies must not come within 

100 meters of any pay point for purposes of engaging or offering to 

engage in any form of credit, concluding a credit agreement, funeral 

policy, life insurance policy or collecting money owing to such 

person by the beneficiary in terms of any form of credit agreement. 

(Regulation 33(1)(a) to (c)).  

31 The entire social security chain is strictly regulated. The purpose of 

the Regulation is two-fold. First, it is to ensure that beneficiaries get 

the full sum of the grant. Second, it is to protect beneficiaries 

against improper approaches, coercion and predatory business 

practices of third parties. There is a clear logic to this. The record 

shows that beneficiaries have been compelled to take insurance 

products where the consent has been improperly obtained. In order 

to protect beneficiaries against the coercive business practices of 

private entities, the Agency is the legislated point of interface with 

beneficiaries. Any construction that seeks to exclude the Agency 

from determining whether or not deductions are allowed 
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contravenes this framework.  

32 Du Plessis J in the matter of Channel Life Limited v Minister of 

Social Development and Others, case number 36212/2011, 

delivered on 13 April 2012, unreported (relied upon by the Court a 

quo), concluded that if all the requirements in Regulation 26A are 

met the Agency “is obliged to allow deductions for funeral insurance 

directly from social assistance grants” and “had no right to disallow 

requests for deductions to the applicant”.14 This approach has no 

support from the text and the purpose of the Regulations. 

Regulation 26A itself says that the Agency may permit deductions. 

But, significantly, the conclusion of Du Plessis J begs the very 

question it seeks to answer, namely, when are the preconditions in 

regulation 26A met?  

33 In construing the text of the Regulation, there must be conformity 

with the constitutional norms as provided by section 39(2) of the 

Constitution.15 This does not mean that where the Minister has 

determined the questions of necessity and interests of beneficiaries, 

the Agency is entitled to re-enter the fray. But it does mean that 

                                                      
14 Record, pp 27-36 

15 This section calls for an approach which seeks to fulfil the rights in the Bill of Rights.  
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where the Regulations are permissive (such as in the present case) 

the Agency must itself make these determinations on an ad hoc 

basis. There is logic to this. Not all deductions are necessary and in 

the interests of beneficiaries.16 Affordability could be a key 

determinant in deciding where the interests of a beneficiary lie. 

Necessity could also be displaced by other financial demands that 

draw upon the limited amount of the grant. So it is constitutionally 

necessary that the Agency must decide if a particular deduction 

from a particular grant is necessary and in the interests of a 

beneficiary. Experience proves that insurance companies do not 

always act in the interests of beneficiaries. Their commercial motive 

could be an explanation. The point, however, is that the Regulation 

must be construed properly in light of the objects of the legislation.  

34 The order by Fourie J, like that of Du Plessis J incorrectly imposes 

an obligation on the Agency to allow deductions pursuant to an 

insurance agreement concluded by a beneficiary and an insurance 

company. This approach wrongly forbids the Agency from playing 

its lawful role.  

                                                      
16 Arguments about paternalism miss the mark. The State has a clear interest in ensuring that public 
funds are used for the purpose they are intended for. The Public Finance Management Act 1 of 1999 
provides as much. The State has a duty to ensure that rights are not infringed. If monies paid in 
fulfilment of rights end up in the wrong hands, it is the duty of the State to step in and protect rights 
holders.  
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35 The Agency has direct constitutional obligations, the content of 

which has been referenced above. Unless the State stands between 

the beneficiaries and the private entities, the risk of commercial 

exploitation is manifest. Thus the interpretation we advance is 

warranted by the purposive construction of the regulation. We focus 

next on the examination of the facts. 

NON-COMPLIANCE WITH THE REGULATIONS 

36 Fourie J could only competently entertain the relief sought by the 

respondent if it had shown a prima facie right to the deductions. The 

starting point in that exercise would have been an examination of 

the steps it claimed to have followed. That exercise proves that the 

respondent failed to meet the requirements of Regulation 26A.  

37 The Regulation requires evidence of consent by the grant 

beneficiaries. We have submitted that the only acceptable consent 

is that provided to the Agency by the grant beneficiaries. Any 

consent between an insurance company and a beneficiary is not 

binding on the Agency, which must still fulfil its lawful discretionary 

role. The Agency should have a direct contact with a beneficiary to 

determine their consent. It does not require an insurance company 

to serve as a go-between.  
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38 But even if the argument of respondent were upheld, there was no 

evidence before Fourie J of consent relating to the 20 000 

applications for deductions. What was presented before him was a 

blank form, used as an example. The presentation of a blank form 

simply generates more questions than answers.  

38.1 The identities of the beneficiaries concerned;  

38.2 The precise manner in which the consent was granted or 

sought;  

38.3 The determination of affordability on the part of the 

beneficiaries;  

38.4 The risk of premature termination of the policy following from 

the inevitable fact of life that sooner or later the children will 

become adults and lose their children’s grants; and  

38.5 The risk of the loss of the premiums paid when the children 

lose their grants upon turning 18.  

39 These questions explain the reasons why the conduct of 

corporations in relation to the administration of grants requires State 

supervision. The legislation requires the State to oversee the point 

of contact between insurance companies and beneficiaries. State 
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supervision is an essential component of any effective rights based 

regime particularly where the children are concerned.  

40 The deduction scheme clearly benefits insurance companies. First, 

the subscription to the insurance products from grant money is a 

clear benefit. Second, the agency provides a ready-made platform 

of deductions, thus eliminating costs associated with setting up and 

collection which would otherwise apply. These are significant 

financial benefits on the part of insurance companies. They cannot 

be permitted to operate below the radar of administrative scrutiny 

and the constitutional norm of accountability.  

41 On the key facts of the case, it is clear that there was non-

compliance with the terms of the Regulations and as such the 

deductions should not have been allowed. A directive given to the 

agency by the Minister made the following clear.  

41.1 Children’s grants are intended at addressing vulnerability, 

including nutritional needs for children. Assessing the amount 

of the deduction versus the amount paid in the form of a grant 

raises the question about what is in the best interests of the 

child. The research conducted by the Department “provide[d] 

evidence of the grants developmental impact in terms of 



29 

reducing hunger, promoting nutrition, improving school 

attendance and promoting more positive health outcomes. 

Tempering with the latter provisions has the potential to 

undermine the positive returns of government investment”.  

41.2 The Agency was therefore directed “not to authorize 

deductions of funeral benefits” in respect of children’s grants 

“until a decision has been taken based on the legal opinion”.17 

41.3 The reasons for the policy directive were stated. The policy 

justification for the payment of the grants is to assist children 

with their developmental needs, health need and education. It 

is not the purpose of a child support grant to make the child 

responsible for adult members of the family. As noted by this 

Court, a child has their own dignity. They are not an extension 

of their parents.  

41.4 The research conducted by the Department of Social 

Development showed the following matters of concern, 

relevant to the oversight function of the Agency: 

41.4.1 73% of all problems associated with deductions related 

to funeral covers.  

                                                      
17 Record pp 124-125 
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41.4.2 adult beneficiaries18 are mostly illiterate and there is a 

wide-spread abuse of the system; 

41.4.3 beneficiaries felt coerced into signing up for loans 

and/or policies;  

41.4.4 beneficiaries were made to believe that they would lose 

their grant if they did not sign up for funeral policies; 

and  

41.4.5 there were several instances where the insurance 

policies were not paid out.19 

42 Based on these concerns and the directive of the second applicant, 

the first applicant decided to impose the moratorium on deductions 

from children’s grants. The respondent failed to produce any 

credible evidence of consent by beneficiaries. Yet, in several parts 

of the record, the position of the Agency was clear that there was no 

evidence of the consent.  

42.1 In paragraph 64 of the answering affidavit, it was noted that 

“there is no written consent from the beneficiaries … 

                                                      
18 We note that beneficiaries in respect of children’s grants are also adults.  

19 Record pp 177-180 



31 

authorising the deduction”.20 

42.2 In paragraph 105 of the answering affidavit, it was stated that 

“none of the 20 000 beneficiaries referred to … have given 

SASSA the requisite consent”.21 

42.3 In general the Agency denied compliance with Regulation 

26A.22 

43 The averments concerning the failure to comply with Regulation 

26A in relation to procuring a proper consent was never properly 

answered. The respondent claimed that the form in annexure 

“EDT7”23 constituted the required consent. But it is common cause 

that this is not an agreement between beneficiaries and the Agency. 

It is an agreement between a beneficiary and the respondent. On 

the framework set out above, it is of no consequence to the Agency.  

44 Evidently, on the version of the respondent, the non-compliance 

was plain. No proof was given that actual policies were in fact 

signed by the beneficiaries concerned. A claim that the consent 

                                                      
20 Record p 77 

21 Record p 93 

22 Record p 94 at para 109 

23 Record p 47  
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forms would be provided at a future date would not suffice for 

purposes of evidence before the Court.  

45 The main point, in any event, is that the illegality was in the 

exclusion of the Agency from the process. The respondent did not 

establish a prima facie case entitling it to the continued deductions. 

It will be recalled that the prima facie case that the respondent had 

to establish before Fourie J was not simply “the right to approach a 

court in order to review an administrative decision. It is a right to 

which, if not protected by an interdict, irreparable harm would 

ensue”.24 We turn to the question of irreparable harm.  

IRREPARABLE HARM 

46 The importance of the requirement to prove irreparable harm has 

been emphasised. The respondent should have proven “a prima 

facie right that is threatened by an impending or imminent 

irreparable harm”.25  

47 The approach of the High Court appears at paragraph 14 of its 

judgment. There it is stated that:  

                                                      
24 OUTA at para 50 

25 OUTA at para 50 
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“According to the applicant the beneficiaries also accepted 
that they would have cover for accidental death and that 
the relevant premiums will for that purpose also be 
deducted. If these premiums are not paid and the ‘default’ 
is not remedied, the policy holders will lose their cover 
which will be devastating to such policy holders in the 
event of accidental death. Furthermore, according to the 
applicant, it would be obliged, if the moratorium were to be 
enforced, to also make contact with the relevant policy 
holders and convince them to agree to change their 
chosen method of payment. This exercise will be 
expensive, time consuming and may even result in some 
of the policy holders not being notified in time about this 
change.”26 

48 But this was a mistaken approach. First, on the facts, the 

respondent explained the procedure followed when the insurance is 

concluded. It stated that should the deductions not be effected “the 

policy would lapse”. The harm would come at a future date where 

the “applicable waiting period would apply from the reinstatement 

date”.27 Therefore, no factual basis exists for the conclusion of 

“devastation” emanating from the “default”. The fact of the matter is 

that the policy would simply lapse. There would be no loss because 

there was no cover in the first place. Second, insofar as the 

inconvenience caused by having to locate the beneficiaries is 

concerned, it is difficult to fathom why this would be of particular 

concern to the respondent. After all, it is the respondent that 

                                                      
26 Record, pp 235-236 

27 Record, p 12 at para 23.4  
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claimed to have made direct contact with the grant beneficiaries 

when concluding the policies. No reason exists why it would not be 

able to use the same methods it claimed to have used for the 

conclusion of the policies for the simple change in the method of 

payment.  

49 Importantly, the Court had to consider the harm to the grant 

beneficiaries. In Minister of Health v Treatment Action Campaign (1) 

28 it was held that if an applicant can show irreparable harm, “that 

irreparable harm would have to be weighed against any irreparable 

harm that the respondent (in the application for leave to appeal) 

may suffer were the interim execution order to be overturned”.29 As 

noted in the case of Machele and Others v Mailula and Others30 

irreparable harm must itself be balanced against the harm to the 

persons affected by the order.31 

                                                      
28 2002 (5) SA 703 (CC) 

29 TAC 1 at para 12 

30 2010 (2) SA 257 (CC) 

31 On the facts of that case it was concluded “[t]he applicants have shown that they would suffer 
irreparable harm if the execution order was carried out. If they were evicted, they would lose their 
homes. Although Mr Mailula submitted that the applicants were not the ‘poorest of the poor’ and could 
therefore ‘rent accommodation tomorrow’ if they were evicted, this misses the point. The applicants 
may not be the ‘poorest of the poor’ but as recipients of housing subsidies they do fall within a stratum 
of society that is particularly in need of protection. In any event, the sudden loss of one’s home is an 
indignity for anyone and the protections provided by the Constitution apply regardless of socio-
economic status”. (At para 28) 
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50 The misdirection of the High Court is the failure to balance any harm 

allegedly to be suffered by the respondent with the harm to grant 

beneficiaries. The High Court fastened upon the notion that the 

matter is still to be decided finally in the review court. Yet, the 

consequences of the interdict were irreversible. In its answering 

affidavit to the application for leave to appeal before this Court the 

respondent admits the irreversibility of the harm. It has alleged: 

“The interim order has, at best, a very limited final effect in 
that if the moratorium were found to be lawful (which is 
denied), the respondent will be entitled to retain the 
premiums which have been paid pursuant to the interim 
order. Both the primary caregivers/foster parents and the 
relevant children will however enjoy cover during the 
period that the interim order is effective, to their clear 
benefit. If the review court were to find that the moratorium 
is lawful (which is denied), the first applicant will moreover 
be legally entitled to refuse to allow further deductions from 
children’s grants in respect of policies which amounted to 
‘new policies’ as at 1 January 2016 (the implementation 
date of the moratorium)”.32 

51 This statement proves the problematic nature of the deductions 

against children’s grants. The insurance cover is apparently for the 

primary care giver or foster parent and the child. This is inconsistent 

with the stated intention behind the payment of children’s grants. 

The intention is to assist children with their developmental needs, 

eliminating hunger, improving their health and improving school 

                                                      
32 Record, p 340 at para 43.5 
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attendance. The diversion of the funds aimed at this goal is not only 

of a financial nature, it is a loss of developmental opportunity.33   

52 Thus, it is common cause that any premiums already paid will be 

lost to the beneficiaries and to the children. In any event, as a 

matter of logic, it is clear that once the payments are made the risk 

of termination and the subsequent loss of premiums paid is 

inevitable. These are death cover benefits against children’s grants. 

Children’s grants are temporary in nature. Once the children 

become adults, the grants will terminate. Upon their termination – 

and unless the child makes an alternative financial arrangement, 

which is a remote possibility – the policy would lapse entitling the 

insurance company to retain all premiums paid up to that point.  

53 The respondent failed to annex the actual policy to its papers either 

in this Court or before the High Court. The precise terms of the 

policy, including the insured life remain unknown. Nor is it known 

what the fate will be of premiums paid pursuant to the inevitable 

termination once the children lose their grants after turning 18.  

54 It is therefore submitted that no irreparable harm could be suffered 
                                                      
33 It is not easy to quantify this loss. However, the fact that the small amount of the grant must be 
distributed in multiple ways to support adult family members diverts the grant from its purpose, in a 
potentially irreversible manner.  
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by the respondent. What it wanted was the licence to conclude new 

policies. At the time it brought the application it had no vested rights 

in relation to the new policies. By contrast, the harm to the 

beneficiaries is plain. There is a dispute pertaining to the method of 

consent. If the policies came into effect they would become 

irreversible. If they were subsequently terminated the premiums 

paid would be lost. The respondent therefore failed to prove 

irreparable harm within the framework set by this Court in OUTA.  

55 We consider next the balance of convenience.  

BALANCE OF CONVENIENCE 

56 When addressing the issue of balance of convenience the High 

Court took into account what it referred to as “existing (as opposed 

to new) funeral policy deductions”. It held that the interim order 

“would only preserve the status quo as it was before the moratorium 

had been introduced”. The misdirection in this is the failure to 

recognise that in reality the respondent was seeking to conclude 

new policies. On its own version, these policies had not come into 

effect. They would properly come into effect upon the first deduction 

being made. If that premium did not go through, the policies would 

lapse. No harm would be suffered by any party in respect of policies 
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which were yet to take effect.  

57 Significantly, the High Court committed a material error of law in 

failing to apply the test approved by this Court in any balance of 

convenience enquiry. In OUTA it was held: 

57.1 “The balance of convenience enquiry must now carefully 

probe whether and to which extent the restraining order will 

probably intrude into the exclusive terrain of another branch of 

Government.”34 

57.2 “A court must carefully consider whether the grant of the 

temporary restraining order pending a review will cut across or 

prevent the proper exercise of a power or duty that the law has 

vested in the authority to be interdicted. Thus courts are 

obliged to recognise and assess the impact of temporary 

restraining orders when dealing with those matters pertaining 

to the best application, operation and dissemination of public 

resources. What this means is that a court is obliged to ask 

itself not whether an interim interdict against an authorised 

state functionary is competent but rather whether it is 

                                                      
34 At para 47 
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constitutionally appropriate to grant the interdict.”35 

57.3 A court “must be astute not to stop dead the exercise of 

executive or legislative power before the exercise has been 

successfully and finally impugned on review.”36 

58 None of these principles were applied by the High Court. The High 

Court did not concern itself with the constitutional proprietary of 

granting an interim interdict preventing the State from giving effect 

to its policy where such policy was directed at protecting a 

vulnerable section of the population. It must be borne in mind that 

the Agency insisted on the following: 

58.1 The enforcement of its gatekeeping role and function in 

mediating between the insurance companies and grant 

beneficiaries.  

58.2 The protection of children from the scheme of deductions in 

order for the policy of the State to be applied. In this regard, 

State policy is clear that the purpose behind the payment of 

children’s grants is to support the children in relation to their 

health, educational and developmental needs. Deductions in 

                                                      
35 At para 66 

36 At para 26 
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order to support adults frustrate this policy goal. The Agency 

and indeed the Minister are best placed to decide the most 

appropriate manner for the distribution of limited State 

resources.  

58.3 The legislative policy dictates that grant beneficiaries must 

receive their full and unencumbered grant, before anyone can 

exercise their claims. Only the Minister can allow deductions, 

provided that such deductions are necessary and in the 

interests of beneficiaries. The current policy is that no 

deductions are allowed against children’s grants. The wisdom 

or otherwise of this policy is for the government to decide. In 

Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 

and Tourism it was held that a court “should be careful not to 

attribute to itself superior wisdom in relation to matters 

entrusted to other branches of government. A court should 

thus give due weight to findings of fact and policy decisions 

made by those with special expertise and experience in the 

field”.37 

58.4 When balanced against the interests sought to be protected, 

the harm alleged by the respondent is that if the policies are 
                                                      
37 2004 (4) SA 490 (CC) at para 48 
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instated at a later stage, beneficiaries may have to pay from 

the date of application, as opposed to the date of the 

instatement of their policies. But the argument is self-serving. 

The respondent can waive the requirement so that the policies 

come into operation at a future date and grant beneficiaries 

are not required to pay any “arrears”.  

59 The balance of convenience did not favour the granting of the 

application. To the contrary, it favoured its dismissal. 

60 The application should have been dismissed. Finally, we consider 

the interests of justice in granting leave to appeal.  

LEAVE TO APPEAL IN THE INTERESTS OF JUSTICE  

61 An appeal directly to this Court against a decision of the high court 

is governed by section 167(6)(b) of the Constitution, read together 

with Rule 18. The grant of an order permitting deductions for funeral 

policies against children’s grants constitutes a decision on a 

constitutional matter as contemplated by Rule 18. This Court is 

empowered in terms of section 167 to hear an appeal from any 

court on any constitutional matter, provided that it serves the 
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interests of justice to do so.38   

62 In SA Informal Traders39 this court developed a non-exhaustive list 

in determining whether leave should be granted against an order 

said to be interlocutory in nature.  The factors include: 

62.1 The kind and importance of the issue raised: The issue relates 

to children’s rights of social security. It warrants the immediate 

attention of this Court. It would be futile to await the 

determination of the review Court because by then the policies 

would have taken root and it would not be possible to reverse 

them without unfairly prejudicing children.   

62.2 Whether irreparable harm would result if leave is not sought: 

The irreparable harm arises from the fact that even if the first 

applicant is successful in the review application, the effect of 

the interdict is to instate the policies and render the premiums 

paid in respect thereof irrecoverable.  Monies allocated for the 

                                                      
38 South African Informal Traders Forum and Others v City of Johannesburg and Others; South 
African National Traders Retail Association v City of Johannesburg and Others  (“SA Informal 
Traders”) 2014 (4) SA 371 (CC); Magidiwana and Others v President of the Republic of South Africa 
and Others 2013 (11) BCLR 1251 (CC) at paras 6-11 and 17; Ramakatsa and Others v Magashule 
and Others 2013 (2) BCLR 202 (CC) at paras 20-36; Albutt v Centre for the Study of Violence and 
Reconciliation, and Others 2010 (3) SA 293 (CC); 2010 (5) BCLR 391 (CC) at paras 21-5; United 
Democratic Movement v President of the Republic of South Africa and Others (African Christian 
Democratic Party and Others Intervening; Institute for Democracy in South Africa and Another as 
Amici Curiae) (No 1) 2003 (1) SA 488 (CC); 2002 (11) BCLR 1213 (CC) at paras 4-7.  

39 See SA Informal Traders supra at para 20 

http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%283%29%20SA%20293
http://www.saflii.org/cgi-bin/LawCite?cit=2010%20%285%29%20BCLR%20391
http://www.saflii.org/cgi-bin/LawCite?cit=2003%20%281%29%20SA%20488
http://www.saflii.org/cgi-bin/LawCite?cit=2002%20%2811%29%20BCLR%201213
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support of vulnerable, poor children will be forever lost to the 

private insurance industry. Another ground for the irreversible 

harm is that the monies intended for the developmental needs 

of children will be diverted to serve other interests, in breach of 

the governing legal framework.  

62.3 Whether the interim order is final in effect and disposes of a 

substantial portion of the relief sought in a pending review: 

The effect of the order of the Court a quo is final and the harm 

occasioned thereby irreparable.  It has finally instated 20 000 

policies exempting them from a moratorium the legality of 

which has yet to be determined.  By instating the policies and 

excluding them from the ambit of the moratorium the high 

court has finally answered in the negative the question 

whether the moratorium can lawfully be implemented against 

the policies.   

62.4 Whether there are prospects of success in the pending review: 

There are prospects of success. The moratorium forming the 

subject matter of the review is government policy aimed at 

giving effect to the State’s constitutional and statutory 

obligations to give children who qualify therefor access to 

social security.   
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62.5 Has the interim order trespassed on the exclusive terrain of 

other branches of government: We submit that this question 

must be answered in the affirmative. The order interdicts the 

Agency’s statutory oversight responsibility.  

63 In the above circumstances, it is submitted that it is in the interests 

of justice to grant leave to appeal directly to this Court. 

64 The correct order is to uphold the appeal; set aside the order of the 

High Court in its entirety; and replace it with an order dismissing the 

application with costs. The costs in this appeal should include the 

costs of two counsel.   

TEMBEKA NGCUKAITOBI 

REGHANA TULK  

NYOKO MUVANGUA  

 

Counsel for First Applicant  

24 March 2016 
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