
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 Case number 07/16 

SOUTH AFRICAN SOCIAL SECURITY AGENCY First Applicant 

MINISTER OF SOCIAL DEVELOPMENT OF THE  

REPUBLIC OF SOUTH AFRICA Second Applicant 

and  

LION OF AFRICA LIFE ASSURANCE COMPANY LTD Respondent 

 
 

THE RESPONDENT’S ANSWERING AFFIDAVIT 

 
 

I, the undersigned,  

EDWIN CHEERE DU TOIT 

do hereby declare under oath as follows: 

 

1. 

 

I am an adult male employed by the respondent as its executive: actuarial and I am duly 

authorised to depose to this affidavit on its behalf, as is indicated in Annexure “EDT1” to 

the founding affidavit in the court a quo. 

 

2. 

 

The content of this affidavit falls within my personal knowledge, unless the contrary is 

clear from the context, and the content hereof is, to the best of my belief, true and correct. 
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3. 

 

I have read the first applicant’s application for leave to appeal and the founding affidavit in 

support thereof, which application was served on the respondent on 21 December 2015 

but only lodged with the registrar of this court on 5 January 2016. I am advised that the 

period of 10 days to lodge this affidavit (as provided in rule 19(4)(a)) will expire on 

19 January 2016.  

 

INTRODUCTION 

4. 

 

The dispute between the parties concerns deductions for funeral insurance premiums 

(“premiums”) from child support, care dependency and foster child grants (which will, for 

purposes of convenience, be jointly referred to as “children’s grants”) which are paid to 

primary care givers or foster parents of children in terms of the provisions of the Social 

Assistance Act, 2004 (Act 13 of 2004) (“the Act”). 

 

5. 

 

A primary care giver is defined in s 1(1) of the Act as “a person older than 16 years, 

whether or not related to a child, who takes primary responsibility for meeting the daily 

care needs of that child” and is in most instances the biological parent of the child. 
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6. 

 

A child support grant currently amounts to R340.00 per month, while care dependency 

and foster child grants currently amount to R1 420.00 and R870.00 per month 

respectively.  

 

7. 

 

The essential dispute between the parties is whether it is in the interest of justice to grant 

leave to appeal to the first applicant against an interim interdict, which essentially 

maintains the status quo in respect of deductions for premiums from children’s grants 

which have existed since the middle of 2009, under circumstances where: 

 

7.1 deductions are claimed strictly in accordance with the provisions of the existing 

regulations which were promulgated by the second applicant during 2009; 

 

7.2 the first applicant has decided to place a so-called moratorium on deductions 

which is in direct conflict with the regulations and thus unlawful; 

 

7.3 the high court will within the next few months rule on the legality of the moratorium 

and the first applicant’s contention that the deductions are not in the children’s 

best interests and thus unconstitutional. 
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8. 

 

As is evident from paragraph 39 of the founding affidavit, the sole purpose of the 

application for leave to appeal is to ensure the implementation of the moratorium pending 

the finalisation of the review application, referred to in paragraph 7.3 above. I respectfully 

submit that it is not in the interest of justice for this court to entertain this application under 

circumstances where the constitutional issues will only properly identified and crystalised 

in the review application.  

 

STATUTORY PROVISIONS AND BACKGROUND TO THE CURRENT DISPUTE 

 

9. 

 

S 20(3) of the Act provides that the beneficiary of a children’s grant (i.e. the person 

(primary caregiver or foster parent) who receives the grant) must without limitation or 

restriction receive the full amount of the grant to which he or she is entitled before any 

other person may exercise any right or enforce any claim in respect of that amount. 

 

10. 

 

S 20(4) of the Act provides an exception to s 20(3) by providing that the second applicant 

may prescribe circumstances under which deductions may be made directly from social 
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assistance grants, provided that such deductions are necessary and in the interest of the 

beneficiary. Once the second applicant, in the exercise of her discretion, has prescribed 

such circumstances the first applicant is obliged to give effect thereto and has no 

discretion to ignore the regulations or consider whether such regulation is “necessary and 

in the interest of the beneficiary”, as contended for in paragraph 32 of the founding 

affidavit. 

 

11. 

 

The second applicant promulgated the following regulation on 29 May 2009 (published 

under Government Notice R591 in Government Gazette 32254) (“regulation 26A”): 

 

26A   Circumstances under which deductions may be made directly from social 

assistance grants 

 

(1)  The Agency [the first respondent] may allow deductions for funeral 

insurance or scheme to be made directly from a social grant where the 

beneficiary of the social grant requests such deduction in writing from 

the Agency. 

 

(2)  Subject to the provisions of subregulation(1), the Agency may only 

allow deductions to be made directly from a social grant where the 

insurance company requiring such deduction or to whom the money 

resulting from the deduction is paid, is a financial services provider as 

defined in section 1 of the Financial Advisory and Intermediary 

Services Act, 2002 (Act 37 of 2002) and authorised to act as a financial 

services provider in terms of section 7 of that Act. 
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(3)  Notwithstanding the provisions of subregulation(1), the Agency may 

only authorise one deduction for a funeral insurance or for a funeral 

scheme not exceeding ten per cent of the value of the beneficiary's 

social grant. 

 

12. 

 

Annexures “EDT2” and “EDT3” to the founding affidavit in the court a quo proved that 

the respondent is registered to carry on long-term insurance business in terms of s 10, 

read with s 9(2)(a) of the Long-Term Insurance Act, 1998 (Act 52 of 1998) (“the Insurance 

Act”) and is licensed as a financial services provider in terms of s 8 of the Financial 

Advisory and Intermediary Services Act, 2002 (Act 37 of 2002) (“FAIS”), which implies 

that it is an insurance company who complies with regulation 26A and is thus entitled to 

require deductions for funeral insurance premiums from social grants. 

 

13. 

 

Regulation 1 provides that the expression “social grant” in regulation 26A bears the same 

meaning as in the Act, namely “a child support grant, a care dependency grant, a foster 

child grant, a disability grant, an older person's grant, a war veteran's grant and a 

grant-in-aid”. 
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14. 

 

I am accordingly advised that regulation 26A provides for deductions for premiums 

directly from children’s grants. Contrary to what is contended for by the first applicant in 

paragraph 32 of the founding affidavit, the words “social grant” is not “capable of more 

than one plausible construction” and the provisions of s 39(2) of the Constitution of the 

Republic of South Africa, 1996 (“the Constitution”) does not accordingly find any 

application in this matter. 

 

15. 

 

The report entitled “Report on Direct Deductions from Government Social Aid 

Beneficiaries” (Annexure “MTM9” to the answering affidavit in the court a quo), did not 

merely deal with older person’s grants (as contended by the first applicant in paragraphs 

92 and 94 of the founding affidavit).  It is indicated in the preamble to Annexure “MTM9” 

that the study concerned social grants to “pensioners, the disabled and grants for 

children”. This was confirmed in paragraphs 4.1, 4.8.6 and 5.2.2 of Annexure “MTM9”. 

 

16. 

 

I am accordingly advised that there is no factual basis for the contention in paragraph 95 

of the founding affidavit that “it has never been the intention of the [applicants] to allow 

deductions on children’s grants”. 
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17. 

 

Deductions for premiums have been allowed by the first applicant from children’s grants 

since approximately May 2009. This is by implication conceded in the first applicant’s 

moratorium, with which I will deal below. 

 

18. 

 

It is moreover common cause that during the period August to December 2015 the first 

applicant allowed the respondent’s requests for deductions from children’s grants in all 

instances where the requirements of regulation 26A were met. 

 

THE RESPONDENT’S POLICIES 

 

19. 

 

The respondent has concluded insurance policies with beneficiaries of children’s grants 

on the terms, set out in Annexure “EDT7” to the founding affidavit in the court a quo, 

which policies indicate the type of social grant from which deductions would be required in 

terms of the provisions of regulation 26A and contain the following requests in writing, 

signed by the beneficiaries: 
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AUTHORISATION FOR SASSA DEDUCTION AND DECLARATION 

 

I am a Social Grant beneficiary in terms of the Social Assistance Act, 2004, hereby 

request the South African Social Security Agency (“SASSA”) or any person appointed by 

SASSA from time to time (“the paymaster”) to administer such payments, to allow the 

deduction of my monthly premium due for the purposes of funeral insurance cover 

underwritten by Lion of Africa Life Assurance Company Limited FSP 15283, and 

administered by Emerald Life Funeral Administrators CC Financial Services Provider 

FSP NO 45995, directly from my social grant. 

 

20. 

 

The beneficiaries in terms of the policies are the policyholders (the beneficiaries of the 

children’s grant), their spouses and the children in respect of whom the children’s grants 

are paid (including stillborn).  The cover in terms of the policies are up to a maximum of 

R30 000.00 for up to 8 individuals (of which 6 are children) with monthly premiums 

starting at R30.00. There is no waiting period in respect of claims due to accidental death 

(a 6 month waiting period applies to natural death) and the policies may include the 

following additional benefits: 

 

20.1 24 hour per day emergency medical support, pending the arrival of a medical 

team; 

 

20.2 arrangements for medical attention at the scene; 
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20.3 transfer to the closest hospital to the value of R5 000.00; 

 

20.4 transfer of life saving medication or blood if unavailable; 

 

20.5 general telephonic medical consultations; 

 

20.6 transfer to the closest medical facility from the members’ residence if 

hospitalization is away from home; 

 

20.7 transport service of children who are stranded during a medical emergency to 

their homes or a safe place nearby; 

 

20.8 repatriation of the mortal remains to anywhere within South Africa. 

 

21. 

 

The policies moreover contain the following express terms: 

 

21.1 premiums are paid monthly in advance in full on the due date, to ensure cover for 

the month, which cover is provided on a month to month basis; 

 

21.2 no reserves are built up under the plan and there are no surrender value when 

cover ceases;  
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21.3 should payments not be paid on the due date and the policyholder fails to remedy 

the situation within 30 days, the policy will lapse. Upon reinstatement the 

applicable waiting period will apply from the reinstatement date.  

 

THE FIRST APPLICANT’S MORATORIUM AND THE URGENT APPLICATION 

 

22. 

 

On Friday, 4 December 2015 the respondent received a letter from the first applicant 

(Annexure “EDT9” to the founding affidavit in the court a quo), which letter reads as 

follows:   

 

Moratorium on funeral policy deductions against children’s grants 

 

This letter serves to inform you that the South African Social Security Agency 

(SASSA) has noted that some of the funeral policy deductions are made from 

children’s grants: child support grant, foster care grant and care dependency 

grant. 

 

In order to ensure that protection against the rights of the children is adhered to, 

the Agency has placed a moratorium on the new funeral policy deductions from 

children’s grants with effect from 01 January 2016.  Therefore; 
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 Only the existing funeral policy deductions against children’s grants 

will continue until the determination if made on the existing grant 

policies 

 

 New funeral policy deductions against children’s will not be accepted 

with effect from the date mentioned above. 

 

23. 

 

The following motivation for the moratorium is contained in paragraph 9 of Annexure 

“MTM6” to the answering affidavit in the court a quo: 

 

23.1 regulation 26A is unconstitutional; 

 

23.2 the number of deductions that are claimed from children’s grants have “sky 

rocketed”; 

 

23.3 there is a “lack of mandates for beneficiaries for such deductions”. 

 

24. 

 

The respondent had concluded approximately 9 900 new funeral insurance policies with 

beneficiaries of children’s grants since the November 2015 submission date and has 

submitted the written requests for deductions of the premiums, contained in the policies, 
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to the second applicant by 18 December 2015, being its submission date. These 

approximately 9 900 policies are affected by the moratorium. 

 

25. 

 

The respondent has been informed that approximately 42 000 policies concluded by 

various insurance companies, affecting an expected 109 000 children, are affected in 

total by the moratorium. 

 

26. 

 

Due to the fact that the failure to deduct the premiums from the children’s grants could 

result in the lapsing of the approximately 9 900 policies (due to the terms of the policies, 

as set out in paragraphs 21.1 and 21.3 above) to the obvious detriment of the respondent 

and the relevant policyholders (who had not been informed by the first applicant that their 

premiums would not be deducted from their children’s grants), the respondent launched 

an urgent application to suspend the implementation of the moratorium and to preserve 

the status quo.  

 

27. 

 

The legal basis for the relief which was sought was that the envisaged moratorium on 

“new funeral policy deductions against children’s [grants]” are unlawful in that:  
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27.1 the first applicant does not have a discretion to refuse to allow deductions from 

any social grants (including children’s grants) where the requirements of 

regulation 26A are met (this was confirmed in Channel Life Ltd v Minister of Social 

Development and others North Gauteng, Pretoria Division of the High Court 

under case number 36212/2011 (Annexure “EDT4” to the founding affidavit in 

the court a quo)); 

 

27.2 the first applicant does not have the power to place a moratorium on deductions 

from children’s grants. The first respondent’s powers are circumscribed by the Act 

and the South African Social Security Agency Act, 2004 (Act 9 of 2004) (“the 

Agency Act”) which does not include the power to effectively amend the 

provisions of regulation 26A. The respondent relies in this regard on the doctrine 

of legality, which is an incident of the rule of law, which entails that both the 

legislature and the executive are constrained by the principle that they may 

exercise no power and perform no function beyond that conferred upon them by 

law. (See Affordable Medicines Trust and Others V Minister of Health and Others 

2006 (3) SA 247 (CC) para [49]). 

 

27.3 if the second applicant were to form the view that allowing deductions for 

premiums from children’s grants is not in the best interest of children (which is the 

first applicant’s stance), the second applicant will be entitled to amend or delete 

regulation 26A in her discretion, which will enable the respondent to take such 
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decision on review in appropriate circumstances (see Minister of Health and 

Another NO v New Clicks South Africa (Pty) Ltd and Others (Treatment Action 

Campaign and Another as Amici Curiae) 2006 (2) SA 311 (CC) at para [114] to 

[135]). 

 

28. 

 

After argument the court a quo granted the order, as set out in Annexure “LTA1” to the 

founding affidavit. 

 

LEGAL PRINCIPLES PERTAINING TO APPLICATION FOR LEAVE TO APPEAL 

 

29. 

 

I am advised that the relevant legal principles pertaining to an application for leave to 

appeal to this court against an interim order which raises a constitutional issue are as 

follows (See South African Informal Traders Forum and Others v City of Johannesburg 

and Others 2014 (4) SA 371 (CC) para [16] to [20]): 

 

29.1 leave to appeal will only be granted if the interests of justice so demand; 

 

29.2 an appeal against an interim decision is the exception rather than the norm; 
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29.3 the court will consider inter alia the following factors in deciding whether it is in the 

interest of justice to hear an appeal against an interim decision: 

 

29.3.1 the kind and importance of the constitutional issue raised; 

 

29.3.2 whether irreparable harm would result if leave to appeal is not granted; 

 

29.3.3 whether the interim order has a final effect or disposes of a substantial 

portion of the relief sought in a pending review; 

 

29.3.4 whether there are prospects of success in the pending review; 

 

29.3.5 whether, in deciding an appeal against an interim order, this court would 

usurp the role of the review court; 

 

29.3.6 whether interim relief would unduly trespass on the exclusive terrain of 

the other branches of government, before the final determination of the 

review grounds; 

 

29.3.7 whether allowing the appeal would lead to piecemeal adjudication and 

prolong the litigation or lead to wasteful use of judicial resources or legal 

costs. 
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30. 

 

The first applicant relies on the following constitutional issues: 

 

30.1 the order of the court a quo “unconstitutionally deprives” children from and 

“materially attenuates” (paragraphs 21 and 23 of the founding affidavit) the 

following constitutional rights: 

 

30.1.1 the right to social security (s 27(1)(c) of the Constitution); 

 

30.1.2 the right of every child to basic nutrition, basic health care services and 

social services (s 28(1)(c) of the Constitution); 

 

30.1.3 the child’s best interests (s 28(2) of the Constitution);  

 

30.2 the moratorium constitutes government policy which “is implemented in the 

exercise of a statutory power to give effect to a number of constitutional 

obligations” (paragraphs 36 and 39 of the founding affidavit). 
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THE INTEREST OF JUSTICE DOES NOT JUSTIFY LEAVE TO APPEAL 
 

31. 

 

I am advised that the moratorium is contradictory and irrational in that: 

 

31.1 if deductions for premiums from children’s grants were to deprive children from 

their constitutional rights (which is denied), deductions in respect of both existing 

and new policies ought to be prohibited; 

 

31.2 the first applicant does not contend that beneficiaries of children’s grants are not 

entitled to conclude funeral policies in respect of themselves and their children; it 

merely contends that the use of the deduction facility in terms of regulation 26A 

should not be allowed. The following is in this regard stated in paragraphs 24 and 

35 of the founding affidavit: 

 

The applicants do not seek the development of the common law insofar 

as it relates to the validity of these contracts... 

 

and 

 

If indeed, it is correct that the beneficiaries have consented to the 

deductions, there is no reason why they cannot make alternative 

arrangements with the respondent for the premiums. 
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31.3 the first applicant is attempting to interfere with the existing rights of insurance 

companies and policyholders to claim deductions for premiums from children’s 

grants (which deductions are properly controlled) without dealing with the 

potential problems which may occur after payments of children’s grants have 

been made to beneficiaries (as highlighted in paragraphs 70 to 86 of the founding 

affidavit). 

 

32. 

 

The constitutionality of deductions for premiums from children’s grants will be dealt with in 

the review application which the respondent is obliged to and will launch on or before 

1 February 2016. 

 

33. 

 

I am advised that the question whether such deductions are in the best interests of the 

relevant children have, due to the extreme urgency of the application, not been 

canvassed fully in the court a quo and that the evidence which was presented in the court 

a quo will not even remotely enable this court to properly consider all relevant issues in 

this regard.  
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34. 

 

The factual basis for the first applicant’s contention that such deductions are not in the 

best interests of the relevant children appears to be the allegation that “the risk of children 

dying and thus needing death cover is minimal” (paragraph 32 of the founding affidavit). 

The respondent intends to present inter alia the following evidence in the review 

application to indicate that such allegation / assumption is incorrect: 

 

34.1 official death statistics from Statistics South Africa for 2013, of which copies are 

attached hereto, marked Annexures “A” and “B”, show that 13% (61 547 out of 

473 537) of deaths in South Africa are in respect of children aged 18 and below, 

with most of these deaths (66%) occurring between the ages of 0 and 1 year (24% 

due to stillbirth and 42% due to natural and unnatural causes); 

 

34.2 the probability of death of children ranges from around 0.1% to 4% which implies 

that, depending on the age of the child, there is up to a 4% chance of a child dying 

within a year; 

 

34.3 assuming an average mortality rate of 1% with approximately 12 million children’s 

grants (see Annexure “MTM3” to the answering affidavit in the court a quo), 

there is annually approximately 120 000 deaths of children who benefits from 

children’s grants (this can vary based on the average age of the children covered 

by the children’s grants); 
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34.4 if one takes the number of children’s grants as approximately 12 million and 

assume that a household has on average 2,5 children, this translates into 

4,8 million potential policies that can be sold within this market (one policy covers 

not more than six children). 

 

35. 

 

It is moreover not only the elderly who should be “buried with dignity” (paragraph 93 of the 

founding affidavit). Children also deserve dignified burials and without funeral policies in 

place this will in all probability not happen.  

 

36. 

 

If deductions were to be stopped and alternative collection methods be used to collect the 

premiums: 

 

36.1 the administration costs to collect premiums will increase, which will result in an 

increase in premiums or a decrease in cover to the prejudice of the children; or  

 

36.2 the primary care givers / foster parents will go to other providers (possibly outside 

the regulated market) to purchase funeral policies by means of cash or debit 

orders. This will yet again prejudice the children as these policies will be more 
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expensive than the respondent’s product and without the protection afforded by 

the regulated market. 

 

37. 

 

If a primary care giver / foster parent fails to conclude a funeral policy, the burden of 

paying for his or her funeral will in all probability be borne by his or her relatives who will 

potentially take over the guardianship of the children. The payment of such funeral 

expenses will negatively impact the children as the guardian will potentially have debt 

repayments to make before funds can be applied to provide for the child. 

 

38. 

 

It is in this regard acknowledged in paragraph 1 of Annexure “MTM9” to the answering 

affidavit in the court a quo that: 

 

Funerals are a major expense item, especially for the African population with strong 

social pressure to make it a lavish affair. It has been estimated that it is common for a 

poor household to spend over 15 times the monthly household income on a funeral. 

Funerals are therefore a very important part of the social culture of these people. 

 

39. 

 

I am accordingly advised that: 
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39.1 this court is not in a position to properly investigate the benefits of the policies to 

the children (which has a direct bearing on the first applicant’s contention that 

allowing deductions for premiums from children’s grants is not in the children’s 

best interest); and 

 

39.2 any attempt to make a finding in this regard will usurp the role of the review court, 

who will have the benefit of proper evidence, analysis and argument. 

 

40. 

 

Support for the respondent’s approach can be found in a report by the Department of 

Social Development (Annexure “MTM8” to the answering affidavit in the court a quo), 

where the following was inter alia stated: 

 

As much as we understand the importance of covering children in the event of death, it is 

critical that a feasibility study be conducted to determine whether permitting deductions 

on children’s grants will be beneficial to our customers or not. 

 

41. 

 

The first applicant has failed to present evidence of the envisaged “feasibility study” to 

indicate that deductions are not beneficial to children. 
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42. 

 

The first applicant has failed to deal expressly with the requirement in s 167(6)(b) of the 

Constitution that an appeal directly to this court must be “in the interest of justice”. The 

applicant has merely attempted to “demonstrate exceptional circumstances warranting 

direct access to this court” (see paragraph 42 of the founding affidavit).  

 

43. 

 

I am advised that it is for inter alia the following reasons not in the interest of justice to 

grant leave to appeal: 

 

43.1 this court is, for the reasons set out in paragraphs 33 to 41 above, not at this stage 

in a position to properly investigate the benefits of the policies to the children 

(which has a direct bearing on the first applicant’s main contention that allowing 

deductions from children’s grants is not in the children’s best interest and is thus 

unconstitutional); 

 

43.2 the first applicant’s contention in paragraph 12 of the founding affidavit that “one 

of the reasons for the introduction of the moratorium is to reduce, if not eliminate 

the risk of fraud” is without any merit: 
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43.2.1 such reason is not mentioned in the first applicant’s minutes of the 

meeting when the decision in respect of the moratorium was taken 

(Annexure “MTM6” to the answering affidavit in the court a quo); 

 

43.2.2 the first applicant has failed to present any evidence of any fraudulent or 

unauthorised deductions for premiums and no such evidence pertaining 

to the respondent exists; 

 

43.2.3 such reason does not explain the fact that the moratorium is only 

applicable to children’s grants; the risk of fraud is the same if not higher in 

the event of older person’s grants; 

 

43.2.4 in the event that a request by the respondent or any other insurance 

company and financial services provider (who is properly regulated in 

terms of various statutory provisions) for a deduction is obtained 

fraudulently, the beneficiary will inform the first applicant and the 

deducted premium will be recovered and re-paid to the relevant 

beneficiary. The beneficiary is also entitled to approach the relevant 

authorities in terms of the Insurance Act and FAIS. 

 

43.3 the court a quo did not trespass on the exclusive terrain of the executive branch of 

government in that: 
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43.3.1 the first applicant has failed to present proper evidence to support its 

contention that the moratorium represents government policy. (I will deal 

with this aspect in more detail in paragraph 49 below); 

 

43.3.2 the mere fact that the second applicant is “in the process of deciding 

whether to amend the Regulation or repeal it in its entirety” (paragraph 94 

of the founding affidavit) indicates that she has not taken any final 

decision in respect of the deductions; 

 

43.3.3 I am advised that pending the possible amendment or repeal of regulation 

26A both the first and second applicants are bound by regulation 26A and 

that they are not entitled to ignore its provisions; 

 

43.3.4 any possible government policy which is in conflict with the provisions of 

regulation 26A is thus unlawful. 

 

43.4 the first applicant has failed to make out a case that irreparable harm will result if 

leave to appeal is not granted in that: 

 

43.4.1 the only prejudice or harm on which the first applicant relies is the 

allegation in paragraph 18 of the founding affidavit that “children [will] 

suffer prejudice by having their grants unlawfully burdened, eroded and 

diminished by a direct deduction”; 
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43.4.2 as I have indicated in paragraphs 34 to 37 above, the children benefit 

from the conclusion of the policies and the deduction and payment of the 

premiums. 

 

43.5 the interim order has, at best, a very limited final effect in that if the moratorium 

were found to be lawful (which is denied), the respondent will be entitled to retain 

the premiums which have been paid pursuant to the interim order.  Both the 

primary caregivers / foster parents and the relevant children will however enjoy 

cover during the period that the interim order is effective, to their clear benefit. If 

the review court were to find that the moratorium is lawful (which is denied), the 

first applicant will moreover be legally entitled to refuse to allow further deductions 

from children’s grants in respect of policies which amounted to “new policies”, as 

at 1 January 2016 (the implementation date of the moratorium). 

 

43.6 none of the findings of the court a quo will be binding on the review court which 

implies that no portion of the relief which may possibly be granted by the review 

court has been disposed of by the court a quo. 

 

43.7 the first applicant has failed to deal with the essential issue in the review 

application, namely that it does not have the legal power to effectively amend the 

provisions of regulation 26A. I am advised that the respondent has excellent 

prospects of success in this regard in the review application; 
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43.8 any possible appeal against the interim order will result in piecemeal adjudication 

of the disputes between the parties, prolong the litigation and lead to wasteful use 

of judicial resources and legal costs. 

 

URGENCY 

44. 

 

The court a quo found that the application was extremely urgent and was accordingly 

prepared to grant the interim order on 17 December 2015 without providing reasons for its 

decision at that stage. 

 

45. 

 

I am advised that the implementation of the interim order remains extremely urgent, 

especially in view of the fact that the approximate 9 900 policies may lapse if the 

premiums, which were due on 1 January 2016, are not paid within 30 days thereafter.  

 

46. 

 

The first applicant’s stance is that the launch of this application has suspended the interim 

order, which implies that deductions will not be paid to the respondent pending the 

finalisation of this application. 
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47. 

 

The court is respectfully requested to consider this application as urgently as is 

reasonably possible. 

 

48. 

 

I respond as follows to the allegations in the founding affidavit which requires an answer. 

The founding affidavit is repetitive and replete with irrelevant information regarding the 

history of social grants in South Africa, how the first applicant has sought to implant these 

and the work it is currently doing. My failure to deal with each and every allegation in the 

founding affidavit is not to be interpreted as an admission of the correctness of the 

allegations not dealt with, but must be read with the remainder of the answering affidavit 

and the respondent’s affidavits in the court a quo. 

 

49. 

 

AD PARAGRAPH 7 THEREOF: 

 

49.1 I deny that the moratorium represents government policy.  
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49.2 As is indicated in paragraph 11 of Annexure “MTM6” to the answering affidavit, 

the executive committee of the first applicant resolved on or about 2 November 

2015: 

 

49.2.1 to implement the moratorium without any apparent input from the second 

applicant; 

 

49.2.2 draft two memoranda to the second applicant to “update her on the 

implementation of the Regulation 26A” and to “raise constitutional 

matters around the deductions”. 

 

49.3 There is no indication whether such memoranda were in fact presented to the 

second applicant and what, if any, her response has been thereto. 

 

49.4 The only indication of the possible views of the second applicant is contained in 

two undated reports on the letter heads of the Department of Social Development 

(Annexures “MTM5” and “MTM8” to the answering affidavit in the court a quo), 

in which the following was inter alia stated: 

 

3.8 It is the view of the Department that there is a need to amend the 

Regulation to prevent funeral deductions from the CSG since the 

Regulation in question is not specific on the social grants which 

deductions can be effected. The Department is currently in the process 

of seeking a legal opinion in this regard.    
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4. DIRECTIVE TO SASSA 

The Department therefore advices SASSA not to authorise deductions 

of funeral benefits on the CSG as requested by Emerald in respect of 

the highlighted legislative provisions until a decision has been taken 

based on the legal opinion... 

 

As much as we understand the importance of covering children in the event of 

death, it is critical that a feasibility study be conducted to determine whether 

permitting deductions on children’s grants will be beneficial to our customers or 

not. 

 
49.5 The reference to “Emerald” is clearly a reference to the respondent’s 

administrator, Emerald Life Funeral Administrators CC. 

 

49.6 As is indicated in paragraph 18 above, the first applicant allowed the respondent’s 

requests for deductions from children’s grants during the period August to 

December 2015, which implies that the first report was in all probability drafted 

during or about August 2015 and that the envisaged legal opinion in all probability 

supported the respondent’s stance that deductions against children’s grants must 

be allowed in terms of regulation 26A. 

 

49.7 The respondent supports the view in the second report that a feasibility study 

must be conducted to determine whether permitting deductions from children’s 

grants will be beneficial to and in the best interests of children. As is indicated in 
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paragraphs 33 to 41 above, this is one of the issues which will be dealt with in the 

review application. 

 

49.8 The envisaged affidavit of the Director-General of the Department of Social 

Security (which is attached to the founding affidavit) has not been deposed to. 

 

50. 

 

AD PARAGRAPH 10 THEREOF: 

 

50.1 I deny that “exceptional reasons” have been demonstrated why leave to appeal 

should be granted. 

 

50.2 I deny that the interim order has “scuppered the applicants’ ability to manage and 

administer social grants that gives effect to the right of access to social 

assistance”. I reiterate that the respondent relies on existing regulations that has 

been implemented by the first applicant since the middle of 2009 and which 

should, pending finalisation of the review application, continue to be 

implemented. 
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51. 

 

AD PARAGRAPH 12 THEREOF: 

 

I deny that: 

 

51.1 the written requests, as contained in the policies and as quoted in paragraph 19 

above, does not comply with the provisions of regulation 26A. 

 

51.2 the reason for the moratorium is to “reduce, if not eliminate the risk of fraud”; 

 

51.3 the effect of the interim order “is to allow insurance companies to act as 

intermediaries between [the first applicant] and the ... beneficiaries”. The 

beneficiaries sign the written consents (contained in the policies and in terms of 

regulation 26A(1)) and the insurance companies claim the deductions in terms of 

regulation 26A(2). 

 

52. 

 

AD PARAGRAPH 15 THEREOF: 

I am advised that the respondent made out a proper case for interim relief in the court a 

quo and dealt on a proper and comprehensive basis with the requisites for such relief. 
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53. 

 

AD PARAGRAPH 16 THEREOF: 

I reiterate that the written requests by the relevant policyholders is contained in the 

policies and that such requests comply with the provisions of regulation 26A(1), which 

merely requires a request in writing by the beneficiary to the first applicant. 

 

54. 

 

AD PARAGRAPH 17 THEREOF: 

 

54.1 I deny that the respondent “conflated” existing and new policies in the court a quo. 

 

54.2 I deny that the new policyholders “had acquired no rights for their policies to 

become operative through the use of the platform created by Regulation 26A”. 

I am advised that:  

 

54.2.1 the applicant concluded valid and legally enforceable policies with the 

approximately 9 900 new policyholders, to which reference was made in 

the court a quo; 

 

54.2.2 s 51 of the Insurance Act provides that: 
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The undertaking of a long-term insurer to provide policy benefits under 

a long-term policy ... shall be suspended until the long-term insurer has 

received, if there- 

(a) is to be one premium, that premium; or 

(b) are to be two or more premiums, the first of those premiums, 

or until arrangements to its satisfaction have been made for the 

provision of the premium by debit order, stop order, credit card or other 

instrument approved by the Registrar generally by notice on the official 

web site. 

 
54.2.3 the agreements between the respondent and the relevant policyholders 

that their premiums will be paid via deductions from their social grants are 

arrangements to the respondent’s satisfaction and which has been 

approved by the Registrar of Long-term Insurance, which implies that the 

policies are not suspended; 

 

54.2.4 s 52(1) of the Insurance Act moreover provides that: 

 

If a premium under a long-term policy ... has not been paid on its 

due date, the long-term insurer shall notify the policyholder of the 

non-payment, and the policy shall, notwithstanding anything 

therein to the contrary, in the case of a long-term policy under 

which there are to be two or more premium payments at intervals 

of- 

(a) one month or less, remain in force for a period of 15 days 

after that due date; or 

(b) longer than one month, remain in force for a period of one 

month after that due date, 
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or for such longer period as may be determined by agreement 

between the parties... 

 
54.2.5 as is indicated in paragraph 21.3 above, the policies between the 

respondent and the policyholders provide that should payment not be 

made on the due date and the policyholder fails to remedy the situation 

within 30 days, the policy will lapse. 

 

55. 

 

AD PARAGRAPH 18 THEREOF: 

 

55.1 I deny that the prejudice suffered by the respondent if the policies were to lapse 

due to non-payment of premiums was “purely financial in nature”. It was 

demonstrated in paragraph 29 of the founding affidavit in the court a quo that: 

 

55.1.1 the respondent and the policyholders concluded the relevant policies on 

the assumption that the premiums would be deducted from the children’s 

grants. The beneficiaries accept (with good reason) that they are covered 

for accidental death and that the relevant premiums will be deducted from 

their social grants and paid to the respondent; 
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55.1.2 if the premiums are not paid and the “default” is not remedied, the 

policyholders will lose their cover which will be devastating to such 

policyholders in the event of accidental death; 

 

55.1.3 if the moratorium were to be enforced, the respondent would be obliged 

to attempt to make contact with the relevant policyholders and convince 

them to agree to change their chosen payment method. This will not only 

be hugely expensive and time-consuming but the respondent will in all 

probability be unable to make contact with the vast majority of 

policyholders who resides all over South Africa; 

 

55.1.4 the respondent will suffer irreparable reputational harm in the event that it 

is unable to provide the policyholders with the expected funeral cover.  It 

goes without saying that, in the time of severe emotional distress 

occasioned by death, the additional financial burden of a funeral will 

cause severe anger to be directed towards the respondent by the 

beneficiaries in terms of the policies.  This (justified) anger will be 

directed at the respondent through numerous public forums. The 

respondent relies on its goodwill to conduct business and damage to that 

goodwill cannot be properly rectified with a damages claim alone.  

 

55.1.5 the respondent may further be held responsible by the Financial Services 

Board (the regulator) seeing that the policies had been sold under FAIS. 
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The respondent could be subject to severe fines and regulatory action 

imposed by the regulator. 

 

55.2 I deny that the first applicant will suffer any loss as a result of the interim relief and 

there is clearly no “harm to the public fiscus”. 

 

55.3 I have demonstrated in paragraphs 34 to 37 above that the children will not suffer 

prejudice if the deductions are allowed and will in fact benefit from the policies in 

the event to death. 

 

56. 

 

AD PARAGRAPH 19 THEREOF: 

 

56.1 The approximate 9 900 beneficiaries of the children’s grants are the primary care 

givers or foster parents, who have all consented in writing to the deductions. 

 

56.2 I dealt in paragraph 43.2.4 above with the fact that beneficiaries of children’s 

grants cannot be prejudiced by possible fraudulent deductions. 

 

56.3 I deny that the moratorium provides for “direct contact between [the first applicant] 

and the beneficiary”. Regulation 26A(1) does not require any such direct contact. 
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56.4 I deny that the interim order was “made in a vacuum”. It was the respondent’s 

case in paragraphs 28 and 31 of the founding affidavit in the court a quo that: 

 

56.4.1 it had concluded approximately 9 900 new funeral insurance policies with 

beneficiaries of children’s grants and intended to submit the written 

requests for deductions, contained in the policies, on or before the 

submission date; 

 

56.4.2 it had a clear, alternatively prima facie right to require and receive the 

deductions provided it complied with the provisions of regulation 26A. 

 

56.5 I am advised that it was unnecessary to present documentary evidence of the 

approximately 9 900 new policies. It was indicated in paragraph 28 of the 

founding affidavit in the court a quo that such documentation (which would have 

made the papers in the unnecessary prolix) were not attached but could be made 

available to the court if necessary. 

 

57. 

 

AD PARAGRAPH 20 THEREOF: 

I deny that the interim order “constrains the state in [any] of its obligations”. The interim 

order merely ordered the first applicant to comply with the clear and unambiguous 

provisions of regulation 26A in the same way it had done since the middle of 2009. 
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58. 

 

AD PARAGRAPH 21 THEREOF: 

 

58.1 I deny that the interim order “attenuates” the rights contained in ss 27(1)(c) or 

28(2) of the Constitution and that such rights should be “vindicated by this Court”. 

 

58.2 I deny that the interim order “should not be allowed to operate even for an interim 

period”. I am advised that any argument in this regard flies in the face of the fact 

that: 

 

58.2.1 deductions from children’s grants have been allowed since the middle of 

2009; 

 

58.2.2 deductions from children’s grants continue to be allowed in respect of 

“existing policies”. 

 

59. 

AD PARAGRAPH 22 THEREOF: 

I have demonstrated in paragraphs 43.3 and 49 above that the first applicant has failed to 

present evidence that the moratorium represents government policy and that any such 

government policy is in any event unlawful. 
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60. 

 

AD PARAGRAPH 23 THEREOF: 

I deny that the interim order “has the effect of unconstitutionally depriving children of the 

use of their grants”. 

 

61. 

 

AD PARAGRAPH 24 THEREOF: 

 

61.1 I am advised that there can be no question of a breach of s 20 of the Act, which 

merely authorises the second applicant to prescribe circumstances under which 

deductions may be made directly from social grants, which happened. 

 

61.2 I have demonstrated that this court is not in a position to properly consider the 

best interests of children without substantial evidence, which is not contained in 

the court papers in the court a quo. 

 

62. 

AD PARAGRAPH 25 THEREOF: 

I deny that the interim order “constitutes such a drastic incursion on the rights of children 

that it would be perfectly legitimate and constitutionally required for this Court to intervene 
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at this stage of the dispute”. I reiterate that this court will only be in a position to properly 

consider all relevant aspects pertaining to the alleged constitutional rights after all the 

relevant evidence has been presented and the review court has made a ruling on the 

validity of the moratorium. 

 

63. 

 

AD PARAGRAPH 26 THEREOF: 

I deny the content of this paragraph. 

 

64. 

 

AD PARAGRAPH 27 THEREOF: 

I am advised that: 

 

64.1 the policies will not automatically lapse when the children turn 18; it merely 

implies that the relevant policyholders will at that stage have to arrange for 

alternative payment mechanism of the monthly premiums; 

 

64.2 as is indicated in paragraphs 21.1 and 21.2 above, the policies (like most funeral 

insurance policies) have no surrender value and are term life policies which are 

issued upon the terms that death is to be the sole contingency but that the policy 

is only to run for a specific period so that nothing is payable if the insured survives 
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the period (See Robin v Guarantee Life Assurance Co Ltd 1984 (4) SA 558 (A) at 

573A-C); 

 

64.3 the fact that the policies lapse on non-payment of premiums does not imply that 

the conclusion of the policies are not in the best interests of the children; both the 

primary care givers / foster parents and the relevant children are beneficiaries of 

the policies and remain covered until and unless the policies lapse. 

 

65. 

 

AD PARAGRAPH 28 THEREOF: 

 

65.1 I am advised that children are not the “beneficiaries” of the children’s grants, as 

defined in the Act, and they are not obliged to “consent” to the conclusion of the 

policies and the manner in which the children’s grants are used by the primary 

care givers / foster parents. 

 

65.2 It was clearly indicated in paragraph 28 of the founding affidavit in the court a quo 

that the policyholders (the beneficiaries of the children’s grants) provided the 

necessary written consent to the deductions. 
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65.3 I have demonstrated in paragraph 43.2.4 above that there is no risk of prejudice to 

beneficiaries due to possible fraudulent or unauthorised requests for deductions 

by insurance companies. 

 

66. 

 

AD PARAGRAPH 29 THEREOF: 

I am advised that: 

 

66.1 children are not the “beneficiaries” of the children’s grants, as defined in the Act; 

 

66.2 “full, unencumbered and unrestricted access” to the children’s grants are given to 

the primary care givers / foster parents, who are entitled to conclude funeral 

policies (and use less than 10% of the children’s grants to pay for the monthly 

premiums) which covers both themselves as well as the children; 

 

66.3 children’s grants are not merely intended to be used for “basic necessities” (“food 

and shelter” as per paragraph 33 of the founding affidavit); 

 

66.4 the use of not more than 10% of the children’s grants to pay for the premiums (as 

provided for in regulation 26A(3)) are not “deeply prejudicial” to the children. 
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67. 

 

AD PARAGRAPH 30 THEREOF: 

I deny that “the financial interests” of the respondent “have been preferred over the 

constitutional rights of vulnerable and marginalised children”. Both the respondent and 

the children benefit from the interim order. 

 

68. 

 

AD PARAGRAPH 31 THEREOF: 

I reiterate that it was clearly indicated in paragraph 28 of the founding affidavit in the court 

a quo that the policyholders (the beneficiaries of the children’s grants) provided the 

necessary written consent to the deductions. 

 

69. 

 

AD PARAGRAPH 32 THEREOF: 

 

69.1 I have demonstrated in paragraphs 13, 14 and 27.2 above that: 

 

69.1.1 the words “social grant” is not “capable of more than one plausible 

construction” and the provisions of s 39(2) of the Constitution does not 

accordingly find any application in this matter; 
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69.1.2 the first applicant has no power to consider whether regulation 26A is 

“necessary and in the interest of the beneficiary”, as provided for in 

s 20(4) of the Act (see in this regard pp 5 and 6 of Channel Life supra 

(Annexure “EDT4” to the founding affidavit in the court a quo)) 

 

69.2 I have demonstrated in paragraphs 34 and 37 above that: 

 

69.2.1 the allegation that “the risk of children dying and thus needing death 

cover is minimal” (which is not supported by any evidence) is incorrect; 

 

69.2.2 the fact that the policies also cover the primary care givers / foster parents 

is in the best interest of the relevant children. 

 

69.3 I reiterate that it was clearly indicated in paragraph 28 of the founding affidavit in 

the court a quo that the policyholders (the primary care givers / foster parents) 

provided the necessary written consent to the deductions. 

 

70. 

 

AD PARAGRAPH 33 THEREOF: 

 

70.1 I have demonstrated in paragraphs 13, 14 and 43.5 above that: 
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70.1.1 regulation 26A is not capable of any interpretation which excludes 

children’s grants; 

 

70.1.2 if the moratorium is found to be valid (which is denied), the first applicant 

will be legally entitled to refuse to allow further deductions against policies 

which amounted to “new policies” as at 1 January 2016 (the 

implementation date of the moratorium), which implies that the 

implementation of the interim interdict will not result in “the continued, 

ongoing and indefinite drawing of deductions” from children’s grants. 

 

70.2 I reiterate that: 

 

70.2.1 allowing deductions against children’s grants do not merely benefit the 

“respondent’s commercial motives” but is in fact to the benefit of both the 

primary care givers / foster parents and the relevant children; 

 

70.2.2 children’s grants are not merely intended to be used for “food and 

shelter”. 

 

71. 

AD PARAGRAPH 34 THEREOF: 

I am advised that: 
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71.1 a child does not have a fundamental right to “the complete and unfettered use of”  

their social grants. The children’s grants are paid to the primary caregivers / foster 

parents who have the discretion how the grants should be spent, provided that 

such grants may not abused and must be used to the benefit of the relevant child 

(as provided for in s 19 of the Act); 

 

71.2 the fact that not more than 10% of a children’s grant is used for funeral insurance 

(which only occurs in the regulated environment and which benefits the relevant 

child) does not imply that the deductions “violate” the Constitution and the Act and 

“nullifies” the rights of children to “dignity, equality, housing and an acceptable 

and sustainable standard of social care”. 

 

72. 

 

AD PARAGRAPH 35 THEREOF: 

 

72.1 I reiterate that it is not only the respondent who benefits from the “applicants’ 

platform to effect direct deductions”, but also the children who benefits from the 

conclusion of the policies and the use of the direct deduction facility. 
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72.2 I am advised that regulation 26A provides a right to the respondent to “continue 

using the facilities of [the first applicant] to serve as a collecting agent” for the 

deductions from the children’s grants.  

 

72.3 I have demonstrated in paragraph 31.2 above that the first applicant’s concession 

that the conclusion of funeral policies by primary caregivers / foster parents is not 

invalid and that children’s grants may be used to pay for the relevant premiums 

imply that the first applicant’s stance and the moratorium are irrational. 

 

73. 

 

AD PARAGRAPH 36 THEREOF: 

 

73.1 I reiterate that the moratorium does not constitute “government policy”, 

alternatively that such policy is unlawful. 

 

73.2 I am advised that insurance companies, like the respondent, are not “left 

unchecked” to effect deductions in terms of regulation 26A in that: 

 

73.2.1 the respondent is only entitled to request deductions if it complies with 

the provisions of regulation 26A. This is expressly confirmed in the interim 

order; 
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73.2.2 the respondent is compelled to comply with inter alia FAIS and the 

Insurance Act. 

 

74. 

 

AD PARAGRAPH 37 THEREOF: 

I deny the content of this paragraph. 

 

75. 

 

AD PARAGRAPH 38 THEREOF: 

I reiterate that: 

 

75.1 the contention that new policies “cannot be reversed” is wrong. If the moratorium 

is found to be valid (which is denied) and the first applicant accordingly refuses to 

allow further deductions from the relevant “new policies” and the policyholders fail 

to make payment of the premiums within the agreed one month period the 

policies will lapse; 

 

75.2 the fact that premiums are lost if a funeral policy were to lapse is a consequence 

of the legal nature of such policies. During the period that a policy remains valid, 

the policyholder and the beneficiaries (the children) remain covered and will thus 

benefit from the policy. 
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76. 

 

AD PARAGRAPH 39 THEREOF: 

 

76.1 It is unclear on what “statutory power” the first applicant relies for its entitlement to 

effectively amend regulation 26A. I am advised that it does not have any such 

power. 

 

76.2 I reiterate that the deduction of premiums for funeral insurance policies is not in 

conflict with any of the alleged constitutional provisions. 

 

76.3 If the interim order is not implemented the majority of the relevant policies will in 

all probability lapse to the prejudice of both the respondent and the policyholders. 

 

77. 

 

AD PARAGRAPH 40 THEREOF: 

 

77.1 I reiterate that if the moratorium were found to be valid (which is denied) and the 

policies lapse due to non-payment of the premiums that will only imply that the 

premiums which had been deducted and paid to the respondent cannot be 

recovered. During this interim period the policyholders and the children will enjoy 

cover to their benefit. 



 
 

52 

 

77.2 I am advised that the balance of convenience dictates that the status quo (which 

has existed since the middle of 2009) should be maintained pending the 

finalisation of the review application. The first applicant has in this regard failed to 

provide any motivation why deductions should be allowed in respect of “existing 

policies” but not in respect of “new policies”. The policyholders in both instances 

concluded valid and enforceable insurance agreements with the respondent in 

terms of which it agreed that its premiums would be paid via deductions from their 

children’s grants which they were entitled to do pursuant to the provisions of 

regulation 26A. There is in this regard no basis for the first applicant to unlawfully 

interfere in the contractual relationship between the respondent and its 

policyholders. 

 

78. 

 

AD PARAGRAPH 41 THEREOF: 

 

78.1 I am advised that this matter does not “warrant the immediate attention of this 

court”. I reiterate that both the review court and this court will only be in a position 

to properly consider the question whether deductions from children’s grants 

benefits the relevant children after proper evidence, analysis and argument. 

 

78.2 I deny that: 
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78.2.1 the cover in terms of the policies which the respondent has concluded 

with the policyholders will be used “to bury the elderly”. According to the 

first applicant’s statistics (Annexure “MTM3” to the answering affidavit in 

the court a quo), more than 95% of children’s grants are paid to primary 

care givers who are, in the vast majority of cases, the mothers of the 

children and younger than 60 years of age, which implies that they do not 

qualify for older person’s grants in terms of s 10(a) of the Act; 

 

78.2.2 premiums of not more than 10% of children’s grants will not “proliferate 

and erode” such grants; 

 

78.2.3 there is “serious doubt” as to the constitutionality of deductions of 

premiums from children’s grants. 

 

78.3 I reiterate that there is no proper evidence that the second applicant “has in 

principle decided that [the deductions] are not in the best interest of the child”. 

 

78.4 I am advised that it is not in the public interest that this court decides these 

disputes at this stage. 
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79. 

 

AD PARAGRAPH 42 THEREOF: 

I am advised that: 

 

79.1 the first applicant has failed to “demonstrate exceptional circumstances 

warranting direct access to this court” (which is not the requirement in terms of s 

167(6)(b) of the Constitution); 

 

79.2 the respondent made out a proper case for interim relief in the court a quo. 

 

80. 

 

AD PARAGRAPH 46 THEREOF: 

 

80.1 I deny that the relevant funeral policies are “unfairly discriminatory, unlawful and 

invalid” or that it “jeopardise the wellbeing of children”. 

 

80.2 I reiterate that the first applicant has failed to present proper evidence that the 

second applicant supports the first applicant’s stance. 

 

80.3 I have demonstrated in paragraph 78.2.1 above that the cover under the policies 

cannot, save in exceptionally circumstances, be used to bury the elderly. 
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81. 

 

AD PARAGRAPH 47 THEREOF: 

I deny that the preamble to the Agency Act makes reference to “the promotion of equal 

access to government services”. 

 

82. 

 

AD PARAGRAPH 55 THEREOF: 

I deny that social grants are in all instances the only income of the beneficiaries of the 

grants. The second applicant has, in terms of s 32(1)(a), read with ss 5(2)(a) and (b) of the 

Act, prescribed income thresholds and mean tests which must be complied with before a 

person is entitled to social assistance. 

 

83. 

 

AD PARAGRAPH 57 THEREOF: 

 

83.1 I reiterate that beneficiaries of older person’s grants are not the only “intended 

beneficiaries of the direct deduction system” and that the “focus” of regulation 26A 

has never been “only the elderly”.  
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83.2 The argument that “those left behind” are “harshly impacted” if provision is not 

made for the burial of a deceased in that they have to “shoulder the financial costs 

of even a basic funeral package” is also applicable where the primary caregivers / 

foster parents were to die without funeral policies in place. 

 

84. 

 

AD PARAGRAPH 58 THEREOF: 

 

84.1 I reiterate that it has not always been the first and second applicants’ position that 

“funeral deductions are only permissible from adult social grants”. 

 

84.2 No confirmatory affidavit by the second applicant has been filed either in this court 

or in the court a quo. 

 

84.3 The content of Annexures “MTM8” and “MTM9” to the answering affidavit in the 

court a quo are contradictory. I reiterate that the study which preceded the 

proclamation of regulation 26A concerned social grants to “pensioners, the 

disabled and grants for children”. 
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85. 

 

AD PARAGRAPH 59 THEREOF: 

 

85.1 I am advised that the fact that children cannot conclude contracts without the 

assistance of their parents or guardians are irrelevant. Primary caregivers / foster 

parents are clearly entitled to conclude funeral policies in terms of which the 

relevant children are nominated as beneficiaries of cover. 

 

85.2 I deny that deductions from children’s policies violate s 20(4) of the Act (which 

indicates that the deductions must be in the interest of the beneficiaries (i.e., the 

primary caregivers / foster parents) and not the children) or is unconstitutional. 

 

85.3 I reiterate that the purpose of children’s grants is not merely to “cater for basic 

necessities” (“food and shelter” as per paragraph 33 of the founding affidavit). 

 

86. 

 

AD PARAGRAPH 62 THEREOF: 

I am advised that regulation 26A does not provide that the first applicant must play any  

role in the conclusion of the policies or that it must consent to the deductions (the 

beneficiary must request the deduction in writing and the insurance company must 

require the deduction). 



 
 

58 

 

87. 

 

AD PARAGRAPH 65 THEREOF: 

I am advised that in so far as the first applicant intends to contend that it is obliged to 

consider if the proviso to s 20(4) of the Act has been met, such contention is without any 

merit. 

 

88. 

 

AD PARAGRAPH 66 THEREOF: 

I reiterate that there is no risk of prejudice to beneficiaries due to possible fraudulent or 

unauthorised requests for deductions by insurance companies. 

 

89. 

 

AD PARAGRAPH 67 THEREOF: 

I deny that the purpose of the moratorium is to prevent fraud and unauthorised 

deductions. If this was in fact the first applicant’s aim, one would have expected a 

complete moratorium on deductions from all social grants. 
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90. 

 

AD PARAGRAPHS 70 TO 86 THEREOF: 

I am advised that the evidence in these paragraphs is irrelevant. This application does not 

deal with any of the problems which occur after social assistance grants are paid to 

beneficiaries but exclusively with the only deductions which are allowed directly from 

social assistance grants pursuant to the provisions of s 20(4), read with regulation 26A 

and which deductions are properly controlled. 

 

91. 

 

AD PARAGRAPH 87 THEREOF: 

The report to which reference is made in this paragraph is Annexure “MTM9” and not 

Annexure “MTM5” to the answering affidavit. 

 

92. 

 

AD PARAGRAPH 89 THEREOF: 

 

92.1 It was clearly indicated in paragraphs 21 and 28 of the founding affidavit in the 

court a quo that policies were concluded since the November 2015 submission 

date with beneficiaries of children’s grants. 
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92.2 I am advised that it was not required of the applicant to explain in the founding 

affidavit in the court a quo why the policies were “necessary or in the interests of 

the child beneficiaries”. 

 

92.3 I reiterate that there is no risk of prejudice to beneficiaries due to possible 

unauthorised requests for deductions by insurance companies. 

 

93. 

 

AD PARAGRAPH 90 THEREOF: 

 

93.1 I reiterate that there is no risk of prejudice to beneficiaries due to possible 

unauthorised requests for deductions by insurance companies. 

 

93.2 I am advised that it was not expected of the respondent and it was practically 

impossible to present evidence in respect of the circumstances under which each 

beneficiary granted consent and more specifically “the nature and quality of 

consent”. 

 

93.3 I am advised that insurance companies do not have the power to determine 

whether proper consent has been granted. In the event that the consent of a 

policyholder is improperly obtained, such policyholder has the right to approach 

the first applicant or the regulators in terms of the Insurance Act or FAIS to 
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investigate the circumstances of the alleged consent and, if the complaint has 

merit, to take steps to recover the unauthorised deduction. It is in this regard 

important to note that none of the policyholders in respect of which deductions 

from children’s grants have been claimed by the respondent since August 2015 

has ever claimed that the deductions are unauthorised. 

 

94. 

 

AD PARAGRAPHS 92 TO 95 THEREOF: 

Save to note that the second applicant is “in the process of deciding whether to amend ... 

Regulation [26A] or repeal it in its entirety”, I deny the content of these paragraphs: 

 

94.1 as is indicated in the preamble to Annexure “MTM9” to the answering affidavit in 

the court a quo the study concerned social grants to “pensioners, the disabled 

and grants for children”. This is confirmed in paragraphs 4.1, 4.8.6, 5.2.2 of 

Annexure “MTM9”; 

 

94.2 I am accordingly advised that there is no factual basis for the contention that “it 

was never the respondents’ intention for Regulation 26A to apply to [children’s] 

grants”. 
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95. 

 

AD PARAGRAPH 96 THEREOF: 

I deny the content of the first sentence of this paragraph.  As is indicated in paragraph 

5.2.2, read with paragraph 4.8.6 of Annexure “MTM9” to the answering affidavit in the 

court a quo, 13% of the survey sample received children’s grants. 

 

96. 

 

AD PARAGRAPH 97 THEREOF: 

 

96.1 I am advised that the fact that children’s grants are “exceptionally small” cannot 

undermine the purpose of such grants. 

 

96.2 I reiterate that the insurance cover includes the funeral costs in respect of children 

and does accordingly benefit children and is in their best interest. 

 

97. 

 

AD PARAGRAPH 98 THEREOF: 

 

97.1 I am advised that the first respondent is not legally empowered to place a 

moratorium on deductions from children’s grants. 
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97.2 The deponent to the founding affidavit clearly failed to comply with the instruction 

(as contained in paragraph 11 of Annexure “MTM6” to the answering affidavit in 

the court a quo) to “immediately” inform financial service providers of the 

envisaged moratorium. The delay in this regard meant that the urgent application 

in the court a quo had to be brought under huge time constraints, which implied 

that the respondent was unable to deal on a comprehensive basis with all of the 

first applicant’s constitutional contentions and more specifically with the question 

whether children’s best interests are prejudiced by the deductions. 

 

97.3 It was indicated in the first applicant’s resolution that a “moratorium ... has been 

agreed upon until the Court rules otherwise”. It is unclear to which court 

proceedings the first applicant intended to refer. 

 

97.4 The resolution moreover indicates that two memoranda had to be drafted 

“immediately” to the second applicant updating her on the implementation of 

regulation 26A and raising “constitutional matters surrounding the deductions”.  

I am advised that the second applicant is entitled to consider the content of such 

memoranda and to amend or delete regulation 26A in her discretion and that the 

respondent will in such event be entitled to take such decision on review in 

appropriate circumstances. 
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97.5 The first applicant is not in the meantime empowered to deviate from the express 

terms of regulation 26A. 

 

97.6 The resolution moreover indicates that the motivation for the moratorium is the 

“sky rocketing numbers of deductions and lack of mandate for beneficiaries for 

such deductions”. I am advised that both motivations are nonsensical in that: 

 

97.6.1 the fact that the number of beneficiaries of children’s grants who conclude 

funeral policies and instruct the first applicant to allow deductions from 

their grants have increased can never justify the unlawful attempt by the 

first applicant to effectively amend regulation 26A; 

 

97.6.2 the first applicant is not lawfully entitled to allow deductions from 

children’s grants if the beneficiary does not request such deduction in 

writing from the first applicant, as required by regulation 26A(1). 

 

98. 

 

AD PARAGRAPH 99 THEREOF: 

 

98.1 I deny that deductions from children’s grants (which comply with the provisions of 

regulation 26A) are in contravention of any statutory provisions. 
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98.2 I am advised that the only manner in which the deductions can be lawfully 

“curbed” is if the second applicant were to decide to amend or delete regulation 

26A. Any attempt by the first applicant to circumvent the provisions of regulation 

26A is unlawful. 

 

98.3 I am advised that the first applicant is not legally entitled to place a moratorium on 

“all deductions from any grants”. The only way in which this possible object can be 

achieved is by way of the deletion of regulation 26A by the second applicant. 

 

98.4 The interim order is only applicable to the moratorium (i.e. deductions from 

children’s grants in respect of “new policies”) and does not interdict any other 

possible unlawful actions by the first applicant. 

 

98.5 I reiterate that no affidavit by the second applicant forms part of the papers in this 

application or in the application in the court a quo. 

 

98.6 I am advised that it is not in the interest of justice for this court to pronounce at this 

stage on the first applicant’s constitutional arguments. 

 

99. 

 

AD PARAGRAPH 100 THEREOF: 

I deny that the conditions for deductions in terms of regulation 26A were not met. 
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100. 

 

AD PARAGRAPH 101 THEREOF: 

Annexure “MTM9” to the answering affidavit in the court a quo is not a “Project Plan” but 

the Report on Direct Deductions from Government Social Aid Beneficiaries, on which the 

first applicant relies in paragraphs 87 to 96 of the founding affidavit.  

 

101. 

 

AD PARAGRAPH 102 THEREOF: 

 

101.1 I deny that the “new policies” do not comply with regulation 26A(1).  The 

applicant has provided both the first respondent and Cash Paymaster Services 

(“CPS”) with the written requests for deductions, as envisaged in paragraph 28 of 

the founding affidavit in the court a quo. 

 

101.2 I am advised that the first applicant is not entitled to “control ... the circumstances 

surrounding the conclusion of ... [funeral insurance] contract”. 

 

101.3 I deny that the first applicant is not “seeking to terminate” the new policies and that 

it merely “wants to regularise and bring them within the framework of legislative 

compliance”. I am advised that the first applicant’s unlawful actions may result in 
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the lapsing of the vast majority of the relevant policies unless the interim order is 

implemented on an urgent basis, and preferably before the end of January 2016. 

 

102. 

 

AD PARAGRAPH 103 THEREOF: 

I deny that: 

 

102.1 the moratorium constitutes state policy in furtherance of the applicants’ duty 

under the Constitution and the Act; 

 

102.2 the relevant policies do not comply with the prescripts of regulation 26A; 

 

102.3 allowing deductions from children’s grants “violates their right to access to social 

assistance”; 

 

102.4 it is necessary that the moratorium be implemented pending the finalisation of the 

review application. 
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103. 

 

AD PARAGRAPH 104 THEREOF: 

 

103.1 I deny that the respondent failed to make out a case for the grant of interim 

interdictory relief in the court a quo. 

 

103.2 The respondent has complied with the requirements of regulation 26A and has 

provided the written requests for deductions to the first respondent and the CPS, 

as envisaged in paragraph 28 of the founding affidavit in the court a quo. 

 

103.3 The policyholders are the beneficiaries of the children’s grants and have signed 

the written request for deductions. 

 

104. 

 

AD PARAGRAPHS 106 TO 108 THEREOF: 

 

104.1 I am advised that: 

 

104.1.1 none of the provisions of the Act authorises the first applicant to 

effectively amend regulation 26A; only the second applicant has the 



 
 

69 

power to amend regulation 26A, which she has, to date hereof, not 

exercised; 

 

104.1.2 the moratorium does not “fall within the function of the administration of 

social security”, as envisaged in s 4(1)(a) of the Act. 

 

104.2 I reiterate that the aim of the moratorium could never have been to combat fraud 

and that the risk of prejudice to beneficiaries due to fraudulent deductions is 

non-existent. 

 

105. 

 

AD PARAGRAPH 109 THEREOF: 

I deny the content of this paragraph. There is no evidence that the second applicant “has 

... adopted and endorsed [the moratorium] ... as reflective of government policy”. 

 

106. 

 

AD PARAGRAPH 110 THEREOF: 

I deny that the new policyholders do not have “vested rights” and that the respondent will 

not suffer harm if the moratorium is effected. 
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107. 

 

AD PARAGRAPH 111 THEREOF: 

I am advised that: 

 

107.1 clause 9 of the policies, as quoted in paragraph 19 above, is a “written request 

form”; 

 

107.2 the deductions from children’s grants are lawful (provided that the requirements of 

regulation 26A are complied with). 

 

108. 

 

AD PARAGRAPH 112 THEREOF: 

 

108.1 I reiterate that the harm to the respondent if the moratorium is implemented does 

not merely amount to “financial inconvenience”. 

 

108.2 I am advised that the first applicant completely ignores the prejudice to the 

relevant policyholders if the unlawful moratorium is implemented. 
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109. 

 

AD PARAGRAPH 113 THEREOF: 

 

109.1 I am advised that: 

 

109.1.1 the respondent was not required to show “exceptional circumstances” in 

the court a quo; 

 

109.1.2 the respondent was entitled to develop its product on the assumption that 

it would be able to have access to “the applicants’ platform of 

beneficiaries”.  

 

109.2 It will be demonstrated in the review application that the administration costs to 

implement the respondent’s product will substantially increases if it is unable to 

obtain deductions in terms of regulation 26A in respect of children’s grants, which 

will result in an increase in premiums or a decrease in benefits to the ultimate 

prejudice of the children. 

 

110. 

 

AD PARAGRAPH 114 THEREOF: 

I am advised that: 
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110.1 the first applicant misunderstands the interaction between the requirements to 

show a prima facie right and a well-grounded apprehension of irreparable harm if 

the interim relief is not granted and the ultimate relief is eventually granted; 

 

110.2 if the moratorium is unlawful (which has been clearly demonstrated) the 

respondent will suffer irreparable harm if the interim interdict is not implemented. 

 

111. 

 

AD PARAGRAPH 115 THEREOF: 

I deny the content of this paragraph and reiterate that: 

 

111.1 the children will not suffer irreparable harm if the interim interdict is implemented 

and the moratorium is found to be lawful (which is denied) due to the fact that the 

children will during such interim period enjoy cover under the policies; 

 

111.2 the national fiscus will not in any way be effected by the implementation of the 

interim order. 
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112. 

 

AD PARAGRAPH 116 THEREOF: 

I reiterate that the respondent has developed its product on the basis that the premiums 

will be recovered via regulation 26A deductions, as it was entitled to do. I accordingly 

deny the allegation that the respondent failed to follow “prudent business practice in the 

insurance industry”. 

 

113. 

 

AD PARAGRAPH 117 THEREOF: 

I deny the content of this paragraph. 

 

114. 

 

AD PARAGRAPH 118 THEREOF: 

I am advised that it is the first respondent’s “constitutional, statutory and regulatory 

responsibility” to comply with the rule of law. 

 

115. 

 

AD PARAGRAPH 119 THEREOF: 

I am advised that the respondent has an “enforceable entitlement” to: 
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115.1 require deductions from children’s grants provided that it complies with the 

requirements of regulation 26A (which it has done); 

 

115.2 conclude policies with policyholders on the basis that their premiums will be 

deducted from their children’s grants. 

 

116. 

 

AD PARAGRAPH 120 THEREOF: 

I am advised that: 

 

116.1 it cannot be expected of the respondent to “address new methods of payment” 

under circumstances where it is legally entitled to use the deduction method in 

terms of regulation 26A and if it is so requested by the policyholder; 

 

116.2 the first applicant can be held responsible for its unlawful actions. 

 

117. 

 

AD PARAGRAPH 121 THEREOF: 

I deny the content of this paragraph. It will be practically impossible for the respondent to 

communicate the current situation and arrange alternative funding mechanisms with all 
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the approximately 9 900 affected policyholders and I am advised that it cannot be 

expected of the respondent to do so under circumstances where the moratorium is clearly 

unlawful. 

 

118. 

 

AD PARAGRAPH 122 THEREOF: 

Save to note that the second applicant is currently deciding whether to amend or repeal 

regulation 26A, I deny the content of this paragraph. 

 

119. 

 

AD PARAGRAPHS 123 TO 124 THEREOF: 

I deny the content of these paragraphs. 

 

120. 

 

AD PARAGRAPH 125 THEREOF: 

I reiterate that the required written consent of the relevant policyholders have been 

provided to the first applicant and CPS in compliance with regulation 26A(1). 
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121. 

 

AD PARAGRAPH 126 THEREOF: 

 

121.1 Although the “risk insured is low” (compared to for instance the elderly), the 

premiums are relevant to the risk. 

 

121.2 I deny that the premiums are “exorbitant”. 

 

122. 

 

AD PARAGRAPH 127 THEREOF: 

 

122.1 I reiterate that the beneficiaries in terms of the policies are the policyholders 

(beneficiaries of the children’s grant), their spouses and up to 6 children in respect 

of whom the children’s grants are paid (including stillborn).  

 

122.2 I deny that: 

 

122.2.1 regulation 26A “was promulgated to bury the elderly in dignity” and that it 

is not applicable to children’s grants; 
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122.2.2 the deductions from children’s grants “prejudice the rights of children to 

food and shelter”. 

 

123. 

 

AD PARAGRAPH 128 THEREOF: 

I reiterate that the deductions are in the best interests of the children and that regulation 

26A is applicable to children’s grants. 

 

124. 

 

AD PARAGRAPHS 130 AND 131 THEREOF: 

I deny the content of these paragraphs. 

 

125. 

 

Wherefore I respectfully pray that the application be dismissed with costs, including the 

costs upon the employment of two counsel.  I am in this regard advised that the 

application is fatally flawed and clearly does not deserve the attention of this court and 

that it would be unfair towards the respondent if it were to be ordered to pay its own costs. 

 
 
                                                                          
EDWIN CHEERE DU TOIT 
 



 
 

78 

I  certify that the deponent has acknowledged that the deponent knows and understands 
the contents of this affidavit which was signed and sworn to before me at Cape Town on 
this the _____day of January 2016, the regulations contained in Government Notice No. 
R1258 of 21 July 1972, as amended and Government Notice No. 1648 of 19 August 
1977, having been complied with. 
 
 
                                                    
COMMISSIONER OF OATHS 
                                                    FULL NAMES 
                                                    CAPACITY 
                                                    AREA 
                                                    STREET ADDRESS  
 


