
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

CASE NO:                

 

In the matter between: 

 

SOUTH AFRICAN RIDING FOR THE DISABLED ASSOCIATION  

(“SARDA”) Applicant  

 

and 

 

THE REGIONAL LAND CLAIMS COMMISSIONER First Respondent  

SEDICK SADIEN  Second Respondent  

EBRAHIM SADIEN Third Respondent  

 

 

AFFIDAVIT 

 

 

I, the undersigned,  

BELINDA JANE RITCHIE BAIN 

do hereby make oath and state as follows:   

1. I am the chairperson of the South African Riding for the Disabled Association 

(Cape Town branch), a public interest, non-profit organisation (hereinafter 
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referred to as “the Applicant”).   

2. I am duly authorised to bring this application pursuant to resolution annexed 

hereto and marked “A”.  

3. All the facts contained herein are true and correct and within my personal 

knowledge unless stated otherwise.   

4. When I make legal submissions I do so on the advice of my attorneys.   

INTRODUCTION  

5. This is an application for leave to appeal against a Land Claims Court 

decision not to allow the Applicant to intervene in proceedings with the object 

of applying for rescission of an amended order awarding State land to a land 

claimant.   

6. Prior to the amended order, which was granted in its absence, the Applicant 

had lawfully occupied the land in question for 34 years.   

7. The central issue in this application is whether a lawful occupier of State land 

has a right to heard where the land it occupies is earmarked for disposal to a 

land claimant pursuant to the Restitution of Land Rights Act 22 of 1994 (“the 

Restitution Act”).   

8. Applicant contends that despite being a precarious occupier of State land 

earmarked for disposal, its right to occupy such land may potentially 

outweigh the right of the successful land claimant to be awarded such land, 

where other State land is available to satisfy the claim.  This potential gives it 
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the right to be heard when the decision is made identifying or designating 

such land. 

9. Applicant’s case is that the amended order awarding the land was irregular 

on a number of grounds, the most important being:   

(a) the value of the land granted was grossly disproportionate to the 

value of the claim;  

(b) the amended order was granted by the Land Claims Court acting 

beyond the powers granted to it by the Restitution Act; and 

(c) the amended order was made by the Land Claims Court after it had 

made its original order and was functus officio.  

CONSTITUTIONAL MATTER AND INTERESTS OF JUSTICE 

10. It is respectfully submitted that the matter raises a constitutional issue being 

the interpretation and application of the Restitution Act promulgated in 

response to the constitutional imperative set out in section 25(7) of the 

Constitution.   

11. It is further submitted that it is in the interests of justice to grant leave to 

appeal by reason of the following factors which are developed more fully 

below:   

11.1. the State land in question is worth R128 m. Its award therefore 

impacts upon public resources;  
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11.2. the Applicant’s prospects of success on appeal are favourable;  

11.3. the Applicant is charitable institution whose operations are affected 

by the order sought to be appealed.   

12. Accordingly, Applicant seeks an order granting it leave to intervene to apply 

for rescission of the amended order.  

PROCEDURAL HISTORY 

13. On 7 December 2012 the Land Claims Court handed down a judgment 

which incorporated the following order:   

“Order  

a. A portion of the property Erf 1783 Constantia in the Western 

Cape Province measuring 10 hectares in extent shall be 

transferred to the Second Applicant.   

b. The Department of Rural Development and Land Reform to 

designate the said property in favour of the Second Applicant.  

c. The interdict order granted on 23 February 2010 is hereby 

uplifted.   

d. There is no order as to costs.”   

A copy of the judgment and order is annexed as “B”.   

14. On the 8th February 2013 the Land Claims Court varied the order to read as 
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follows:   

“Court order (a) that reads ‘a portion of the property Erf 1783 

Constantia in the Western Cape Province measuring 10 hectares in 

extent shall be transferred to the Second Applicant’  

is amended to read 

a a portion of the property Erf 142 Constantia (measuring 8.9 

hectares) situated in the Western Cape Province shall be 

transferred to the Second Applicant.”   

 A copy of the amended order is annexed hereto marked “C”.   

15. On the 30th May 2013, one of the parties unaffected by the substance of the 

order, applied for and was granted, leave to appeal to the Supreme Court of 

Appeal against the costs order made.   

16. The hearing of the appeal against the costs order was set down in the 

Supreme Court of Appeal for 27 August 2014.   

17. On 17 July 2014 Applicant launched an application for rescission of the 

amended order of 8 February 2013 in the Land Claims Court.   

18. Upon being advised that the import of section 35(11) of the Restitution Act 

was that the application for rescission needed to be brought in the Supreme 

Court of Appeal, that court seized with an appeal relating to the matter, the 

application for rescission was withdrawn.   
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19. Application was made to the Supreme Court of Appeal for leave to intervene 

and for rescission of the amended order of the Land Claims Court.   

20. The Supreme Court of Appeal dismissed the application for leave to 

intervene in those proceedings and struck the application for rescission from 

the roll.  A copy of the Supreme Court of Appeal’s judgment is annexed and 

marked “D”.   

21. On the 10th September 2014, the Applicant relaunched its application for 

rescission (preceded by an application for leave to intervene) in the Land 

Claims Court.   

22. On 11 September 2015 the Land Claims Court dismissed the application for 

leave to intervene without deciding the application for rescission. Copies of 

the judgment and order of the Land Claims Court are annexed and marked 

“E1” and “E2”.   

23. On 31 March 2016, the Applicant applied to the Land Claims Court for leave 

to appeal to the Supreme Court of Appeal against the dismissal of its 

application.  This application was dismissed by the Land Claims Court.  

Copies of the judgment and order are annexed as “F1” and “F2”. 

24. On 21 April 2016, the Applicant applied to the Supreme Court of Appeal for 

leave to appeal. This application was dismissed on 5 July 2016.  A copy of 

the Supreme Court of Appeal’s order is annexed and marked “G”.   

25. There is no other application besides this one pending for leave to appeal. 
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THE PARTIES TO THIS APPLICATION  

26. The Applicant, described in paragraph 1 above, is a public interest, non-

profit organisation providing therapeutic horse riding for disabled children 

operating from the SARDA Centre situated at 69 Brommersvlei Road, 

Constantia, Cape Town.   

27. The First Respondent is the Regional Land Claims Commissioner, Western 

Cape Town, a functionary of the Commission on the Restitution of Land 

Rights established pursuant to section 4 of the Restitution Act, cited as “First 

Applicant” in the Land Claims Court.   

28. The Second Respondent is Sedick Sadien, an adult male, resident of Cape 

Town, cited as “Second Applicant” in the Land Claims Court.   

29. The Third Respondent is Ebrahim Sadien, an adult male, resident of Cape 

Town, cited as “Third Applicant” in the Land Claims Court. The Third 

Respondent’s claim was not considered by the Land Claims Court as the 

claim of his forebear, Magmoed Sadien, through whom his claim was made, 

was not gazetted. 

GROUNDS FOR RESCISSION AND LEAVE TO INTERVENE  

30. Section 35(11) of the Restitution Act is central to this application and reads 

as follows:   

“The court may, upon application by any person affected thereby and 

subject to the rules made under section 32, rescind or vary any order 
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or judgment granted by it –  

a in the absence of the person against whom that order or 

judgment was granted;  

b which was void from its inception or was obtained by fraud or 

mistake common to the parties;  

c in respect of which no appeal lies; or  

d in the circumstances contemplated in section 11(5): provided 

where an appeal is pending in respect of such order, or where 

such order was made on appeal, the application shall be made 

to the Constitutional Court or the Appellate Division of the 

Supreme Court, as the case may be.”   

31. In its founding affidavit the Applicant alleged as follows:   

“66. The varied order awarding ‘portion of the property erf 142 

Constantia’ to the Second Applicant was made in the absence 

of the owner of such property, namely, the Republic of South 

Africa.  Although the court mentioned that it had had 

consultations pursuant to its ‘inquisitorial powers’ with the 

Department of Rural Development and Land Reform, the 

property in question was, and is, administered by the 

Department of Public Works.  Neither one of these departments 

were cited as a party to the proceedings. 
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67. The varied order was also made in the absence, and without 

the knowledge of SARDA.   

68. SARDA received no notice whatsoever of the proceedings 

referred to above; no offer of compensation has been made for 

its extensive improvements to the land; and no offer has been 

made of alternative land on which to conduct its operations.  

69. As the lawful occupier of Erf 142 Constantia for 34 years, 

SARDA is entitled, both in terms of the Common Law and the 

provisions of section 35(9) of the Act, to be compensated for 

any loss of possession of the land.   

70. Accordingly, SARDA is an interested party which should have 

been cited in the proceedings.”   

32. Although there was delay in bringing the application for rescission, this was 

condoned by the Land Claims Court with the consent of the Respondents.   

33. The Applicant explained its delay by inability to fund legal proceedings and 

efforts to have the National Government itself intervene.   

34. In paragraph 85 of the founding affidavit, the Applicant alleged as follows:   

“85. At the outset SARDA had hoped that because of the flaws in 

the order, namely the mistaken supposition that the land was 

vacant and the vast disparity between the value of the land 

claim (one fifth of R563,333) and the SARDA property (valued 
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at R210m), that the Land Claims Commissioner, the Cape 

Provincial Government and the National Government, 

individually or combined, would act to set aside the order. 

86. On 28 May 2014 at the Department of Public Works, Customs 

House, Elaine Connell, Karen Basson and I [Fenella Powles] 

on behalf of SARDA met with Mr Michael Worsnip, Mr Johnson 

Poto, Mr Ben Mars and Koleka Martins on behalf of the Land 

Claims Commissioner and members of the Department of 

Public Works, including Mr Frederick Johnson (who came late).  

It was made clear that the Department of Public Works had 

resolved to abide the order. 

87. After the meeting, SARDA formed the view that as the property 

had been expropriated initially for educational purposes, the 

National Government would be hard pressed to terminate 

SARDA’s lease for reasons of commercial gain.  It seemed 

reasonable to suppose that should the Second Applicant 

become owner of the property, he would wish to exploit it for 

commercial gain.  From this perspective it is considered that 

SARDA would have a more powerful bargaining position in 

regard to its removal by the National Government than it would 

by Second Applicant who is given an unfettered right to the 

land.”   

35. It was therefore implicit in the application that the Applicant alleged prejudice 
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both by reason of the fact that the court had not awarded it compensation for 

its improvements and that it was concerned that the effect of the order would 

be to dispossess it of the State land which it lawfully occupied.   

36. It is respectfully submitted that the Applicant was therefore able to show that 

it was “affected” by the amended order as required by section 35(11) of the 

Restitution Act. 

37. In the circumstances set out below, it was also able to show good cause for 

rescission as required by Rule 64 (2) of the Land Claims Court Rules. 

THE LAND CLAIMS COURT’S JUDGMENT AND AMENDED ORDER  

38. As may be seen from the opening paragraphs of judgment, the claim was 

one for the restoration of land described as “remainder erf 2274 Constantia 

in the Western Cape Province” (“Erf 2274”), referred to in the judgment as 

“the property”.   

39. The important paragraphs in the judgment for the purposes of this 

application are set out verbatim:   

“[5] First Applicant is the Regional Land Claims Commissioner: 

Western Cape, with offices in Cape Town.  

 Second Applicant is Sedick Sadien he is the son to the 

deceased claimant Mogamat Rashad Sadien, who had lodged 

the claim with the First Applicant. 

 Third Applicant is Ebrahim Sadien he is the son of the 
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deceased claimant Magmoed Sadien. Magmoed Sadien is the 

late son of the late Ismail Sadien. Third Applicant is thus the 

grandson of the late Ismail Sadien, co-owner of the property.” 

“[6] In 1902 Dawood (recorded as Doet or Dout) Sadien bought at 

least 3 portions of land from the subdivided Sillery Estate, one 

of which (erf 2274) became his family’s home and source of 

livelihood.  The family farmed on this property until they were 

allegedly dispossessed of the land.  In 1921, after building and 

donating a Mosque to the local Muslim community, Doet died, 

leaving his wife (Fatima) a usufruct of the remainder of the 

family farm, which she continued to run.  In 1956, Fatima 

(Doet’s widow) died and the farm was purchased on auction by 

5 of the Sadien brothers (Mogamet Toyer, Abdurahman, Omar, 

Imam Doet and Ismail).  Ismail died after the purchase but 

before the transfer, and the land was transferred in 1958 into 

the names of the 4 surviving brothers and the deceased estate 

of the fifth brother Ismail.  In 1961, some 5 years after the 

Group Areas inquiry, and simultaneously to the consideration of 

radical new powers for the Group Areas Board, vast tracts of 

Cape Town were declared White areas by Proclamation 34 of 

1961, gazetted on Friday 10th February. [ to assist the Court, a 

simplified family tree is annexed as “H”.] 

[18] The property was sold on auction to JAJ Badenhorst, 
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grandfather to Third Respondent on 21st March 1962 for the 

amount of R13 550.  [It was common cause that the property 

was thereafter transferred to the First Respondent in the Land 

Claims Court, Jazz Spirit 12 (Pty) Ltd]. 

[14] A total of 4 claims were lodged.  This claim is C371 lodged on 

29 December 1998 by Ismail Coenrad the grandson to Ismail 

Sadien.  Claim S851 lodged by Magmoed Sadien on behalf of 

the dispossessed co-owner Doet Sadien.  Claim S38 lodged by 

Mogamat Rashaad Sadien on the 14th September 1995.  Claim 

S287 completed by Magmoed Sadien on the 13th September 

1996.   

[15] Only one of the above claims namely S38 was duly processed 

and gazetted on 1st April 1999 under notice 499 of 1999.  It 

therefore means that only one claim is before this court.  

[emphasis added] 

[86] It is common cause that the market value of the property at the 

time of dispossession in 1962 was R22 000.  Further than an 

amount of R13 550 was paid as a purchase price at the time of 

dispossession.  The purchase price cannot be regarded as an 

equitable compensation as contemplated in section 2(2) of the 

Act.   

[87] Regarding restoration of the property as it is presently an 
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evaluation of the property will have to be conducted.  It was 

suggested that the property may be worth an amount in the 

region of R80 million to R140 million.  I am aware of the strain 

on the finances of the Department.  However, the claimants 

have always opted for alternative State land.  The Commission 

informed the current owners that the claim was for alternative 

State land.  The same Commission even informed the 

claimants that ‘we do not regard the restoration of the land as 

feasible’.  

[89] I come to the conclusion that restoration in the form of 

alternative State land or equal redress by means of financial 

compensation would be appropriate.  [emphasis added]  

[90] The subject property was co-owned by the 5 Sadien brothers 

each entitled to a one fifth undivided portion.  Only one 

descendant (Mogamat Rashaad Sadien) lodged a restitution 

claim representing his forebear. [ This reinforces the point 

made in paragraph 15 of the judgment above].   

[91] The right in land claimed given the interpretation of the statute 

would have to be awarded to the descendant who lodged a 

claim.  This implies that the Second Applicant before court 

would be entitled to a one fifth undivided share of the subject 

property.  The other descendants who have not lodged claims 

stand to benefit nothing.   



Page 15 
 

  

[92] The question to be answered as to what then happens to the 

remaining four fifths of the subject property.  Does this revert to 

the State or get retained by the current land owner?   

[93] The Sadien family lived a communal life on the subject property 

they co-owned.  The statute (the “Act”) does not provide for a 

situation of descendants who have not lodged claims.   

[95] It is trite that the purpose of the restitution provision in the 

Constitution and the Restitution Act is to remedy the injustice 

perpetrated by dispossession of the right in land.  The claim of 

the descendants is not to make good the injustice suffered by 

the claimant but rather the injustice suffered by their parents.  

The fact that certain descendants did not lodge claims, in my 

mind, should not be interpreted as meaning that their forebears 

did not suffer injustice at the time of the dispossession.  I am 

inclined to accept that the facts in casu justify the restoration of 

rights in land even to those who did not lodge claims when they 

qualified to but did not do so.  It is the injustice caused by the 

dispossession that has to be addressed.   

[97] It is desirable, given the fact the whole Sadien family led a 

communal life on the property that the land is restored to all the 

descendants.  However, only one descendant has submitted a 

land claim and logically restoration is to be in his interests.  I 

am of the opinion that the land to be restored be shared or 
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enjoyed accordingly by all those descendants who have not 

lodged a claim.  

[98] In terms of section 32(3)(b) of the Restitution Act this court may 

conduct any part of any proceedings on an inquisitorial basis.  

Applying this inquisitorial power the court enquired as to the 

availability of Stated-owned land.  The court was informed that 

three pieces of State-owned land were vacant in the Province 

of the Western Cape and these are  

 I erf 142 Constantia  

 II erf 3110 Constantia  

 III erf 1783 Constantia  

 The Department of Rural Development and Land Reform has 

confirmed the availability of the same.  The Department also 

indicated that if a judgment was given regarding the restoration 

of any of the three properties to the claimant they would abide 

with such judgment.   

[99] Erf 1783 was chosen taking into consideration the size of the 

dispossessed land.  This was the closest in extent.   

[100]  I took the liberty of ascertaining the attitude of the Second 

Applicant to the enjoyment of the property with the rest of the 

Sadien family.  Counsel for the Applicants, Mr Krige indicated 



Page 17 
 

  

that it will be in accordance with the wishes of the family.   

In the circumstances I am satisfied that the following order is 

appropriate:  

ORDER 

a. A portion of the property Erf 1783 Constantia in the Western 

Cape Province measuring 10 hectares in extent shall be 

transferred to the Second Applicant.   

b. The Department of Rural Development and Land Reform to 

designate the said property in favour of the Second Applicant.  

c. The interdict order granted on 23 February 2010 is hereby 

uplifted.   

d. There is no order as to costs.”   

40. On 8 February 2013, the Land Claims Court amended its order to read:  

 “Court order (a) that reads ‘a portion of the property Erf 1783 

Constantia in the Western Cape Province measuring 10 hectares in 

extent shall be transferred to the Second Applicant’  

 is amended to read 

 (a) A portion of the property Erf 142 Constantia (measuring 8.9 

hectares) situated in the Western Cape Province shall be 

transferred to the Second Applicant.”  (See annexure “C”)   
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41. It is common cause that:   

41.1. the Land Claims Court conducted the exercise of selecting 

alternative State land in the absence of the parties;  

41.2. there is no record other than the judgment itself of the court’s 

exchanges with the Department of Rural Development and Land 

Reform; and  

41.3. the amended order was made by the Land Claims Court at the 

prompting of Second Applicant’s current attorney in a private letter to 

the court which has not been disclosed.   

42. During the proceedings of the Land Claims Court the Applicants (current 

Respondents) were all represented by the State Attorney.  The Second 

Respondent’s current attorney, Mr Ighsaan Sadien, who did not represent 

the Second Respondent during the proceedings in the Land Claims Court, 

has placed on record that after the order of the Land Claims Court was made 

on 7 December 2012 he addressed a letter to the court which contained the 

following:   

“1. I made reference to the court order dated 7 December 2012 

awarding erf 1783 measuring 10 hectares in extent to be 

transferred to the Second Applicant;  

2. I pointed out that the actual extent of erf 1783 was 2.5 instead 

of 10 hectares; and 
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3. sought clarification from the court in respect of the difference 

between the extent of the land awarded and the actual size of 

erf 1783.”   

FLAWS IN THE REASONING OF THE LAND CLAIMS COURT’S JUDGMENT  

43. It is respectfully submitted that having concluded that only one claim was 

before the court, that of Second Respondent, Mr Sedick Sadien, who was 

substituted for his forebear, Mogamat Rashaad Sadien (son of the original 

owner, Omar Sadien), who was entitled to a one fifth undivided share of the 

land dispossessed, erf 2274, and that it was appropriate to award 

“alternative State land or equal redress by means of financial compensation” 

[paragraph 89], that it was not open to award the Second Respondent full 

title to a significantly larger portion of land than that dispossessed.  

44. Because the Second Respondent was only entitled to a one fifth undivided 

share, and not the full extent of the land dispossessed, the only logical and 

fair redress would have been appropriate financial compensation as the 

Land Claims Court itself recognised in paragraph 89.   

45. As set out in paragraph 86 of the judgment, the dispossessed land was sold 

for R13 550 at a time when it was valued at R22,000.   

46. In Mphela & Others v Haakdorringbult Boerdery CC & Others 2008 (4) SA 

488 CC it was held that partial compensation at the time of dispossession is 

to be set off against the subsequent claim for restoration.   
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47. In Farjas (Pty) Ltd v Minster of Agriculture & Land Affairs & Others 2013 (3) 

SA 263 SCA it was held that fairness requires that the compensation 

awarded be just and equitable not only to the land claimants but also to 

members of society who have an interest in the utilisation of public 

resources.   

48. The claim of the five Sadien brothers who were collectively dispossessed of 

land should therefore have been valued at the present day value of the 

difference between R22 000 and R13 550 in 1962.  This amounts to 

R563 333.   

49. It was not in dispute:   

(a) that erf 2274 was 5.19 hectares in extent; and  

(b) that erf 142 was 8.9 hectares in extent; and  

(c) that the value of erf 142 was R128m (it had previously been 

estimated incorrectly at R210m).   

50. Although the Respondents have sought to rely on the case in re Former 

Highlands Residents: Sonny & Others v Department of Land Affairs 2000 (2) 

SA 351 (LCC) as authority for the court’s awarding an equivalent of the full 

extent of the dispossessed land, despite the claimant being entitled to only a 

one fifth undivided share thereof, it is respectfully submitted that this case is 

not authority for such a deviation from basic principles. 

51. In Sonny, the Land Claims Court was concerned to interpret section 2(4) of 
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the Restitution Act which provides: “if there is more than one direct 

descendant who have lodged claims for and are entitled to restitution, the 

right or equitable redress in question shall be divided not according to the 

number of individuals but by lines of succession”.   

52. In Sonny, the Land Claims Court held that living descendants entitled to 

restitution but who did not lodge claims are not to be taken into account 

when equitable redress in the form of compensation is assessed or divided 

among direct descendants entitled to restitution and who have lodged 

claims. In Sonny, the forebear through whom the claims were made was the 

sole owner of the land disposed. 

53. Applied to the facts of this case this would mean that if there were other 

living direct descendants eligible for Omar Sadien’s one fifth undivided 

share, as there were, but who did not lodge claims, the full one fifth 

undivided share would be awarded to the claimant or claimants who did 

lodge a claim.  The right in this case remains limited to a one fifth undivided 

share and cannot be translated to a right to the full extent of the property 

dispossessed.   

54. In this case, there being five co-owners, there were five separate and distinct 

rights, only one of which could be considered by the court by reason of the 

circumstances described in paragraph 15 of the judgment. This was also the 

reason for the rejection of Third Respondent’s claim.  

55. The effect of the amended order is certain to give rise to dissension amongst 
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the members of the Sadien family who number more than 100. There are no 

structures in place to give effect to the court’s directive that “the land to be 

restored be shared or enjoyed accordingly by all the descendants who have 

not lodged a claim (paragraph 97 of the judgment).” 

THE COURT EXCEEDED ITS POWERS 

56. It is respectfully submitted that in sourcing of its own accord, in terms of its 

inquisitorial powers (judgement paragraph 98), and then awarding specific 

State land, the court exceeded its powers under the Restitution Act.  

57. In paragraph 56 of the founding affidavit the Applicant alleged as follows:   

 “56. I have been advised that although the Land Claims Court was 

empowered to order the State to grant the claimant an 

appropriate right in alternative State-owned land and, where 

necessary, order the State to designate it (35(1)(b) of the Act), 

the court was not empowered to designate the land suo motu, 

and thereupon order the State to “designate” the land 

designated by the court itself.”   

58. It is respectfully submitted that section 35(1)(b) of the Restitution Act does 

not empower the court to carry out an investigation into suitable alternative 

State land of its own accord as occurred in this case.  

59. The fact that the court did so led to two errors:  firstly, the court mistakenly 

thought that the extent of the land it was awarding, erf 1783 Constantia, was 
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10 hectares in extent (it is common cause that it was only 2.5 hectares) and 

secondly, the court mistakenly thought that erf 142, the land which it 

awarded by its amended order, was vacant.   

60. There is no record of any investigation into the attributes of the three eligible 

erven in paragraph 98 of the court’s judgment: erf 142 Constantia, erf 3110 

Constantia and erf 1783 Constantia.   

IRREGULAR PROCEEDINGS  
 

61. It is respectfully submitted that once the Land Claims Court had made its 

order awarding erf 1783 Constantia to the Second Respondent, it became 

functus officio.   

62. I refer to the wording of the amended order which is headed “Variation of a 

court order in terms of Rule 64(1) of the Land Claims Court Rules … in 

chambers”.   

63. Rule 64 of the Land Claims Court Rules reads as follows:   

“64. Variation and rescission of orders.  

 (1) Subject to section 35(11) of the Restitution of Land Rights 

Act, the court may suspend, rescind or vary, of its own 

accord or upon the application of any party, any order, 

ruling or minutes of a conference which contains an 

ambiguity or a patent error or omission, in order to clarify 

the ambiguity or rectify the patent error or omission. 
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 (2) Any party seeking the rescission or variation of an order in 

terms of section 35(11) or (12) of the Restitution of Land 

Rights Act or in terms of sub-rule 1 may do so only upon –  

  (a) application delivered within 10 days from the date 

upon he or she becomes aware of the order; and  

  (b) good cause shown for the rescission or variation.”   

64. It is common cause that the amended order of 8 February 2014 was not 

preceded by an application in terms of Rule 64(2).   

65. As set out above, the Land Claims Court amended its order at the prompting 

of a private letter sent by a legal practitioner who, at that stage of the 

proceedings, was not on record for any of the parties.   

66. Nor can it be said that the court would have been entitled to amend its order 

of its own accord. The mistake regarding the extent of erf 1783 Constantia 

does not qualify as a “patent error” in terms of the Rule.  This court is 

respectfully referred to Mostert N.O. v Old Mutual Life Assurance Co SA Ltd 

2002 (1) SA 82 SA at 86 C-D.  The court may alter its judgment suo motu to 

give effect to its true intention – the sense and substance of the order may 

not be altered.  In this case, the Land Claims Court fully intended to award 

erf 1783 Constantia to the Second Respondent.   

67. The only way to bring about an amendment to substitute erf 142 Constantia 

for erf 1783 Constantia would have been a proper application by one of the 
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parties on notice to the others.  The private letter of Mr Ighsaan Sadien to 

the court does not meet with this requirement.   

THE APPLICANT’S POSITION  

68. Currently the Applicant provides therapeutic riding for 180 disabled children 

from the Cape Peninsula.  Most of these children are from 13 special needs 

schools.  The schools which provide primarily for disabled, previously 

disadvantaged children from across the Western Cape include Alpha, Astra 

Blouvlei, Bel Porto, the Dominican School for the Deaf, Eros, Fila, 

Glenbridge, Mary Harding, Molenbeek, Oasis School, St Josephs, 

Tembaletu, Vera and Vista Nova.   

69. The Applicant is the only organisation of its kind in the Western Cape which 

offers therapy at no cost to autistic, cerebral palsy, down syndrome and 

other physically and mentally disabled school children.   

70. The Applicant employs 3 full-time and 2 part-time staff.  In addition there are 

10 instructors and over 100 helpers who provide their services on a 

voluntary basis.   

71. The Applicant operates from the SARDA Centre situated at 69 Brommervlei 

Road, Constantia.  The property extends primarily over erf 142 Constantia 

which was let to the Applicant pursuant to a written 20 year lease with the 

School Board of the Cape Province dated 8 December 1981.   

72. The property had been expropriated by the Cape Provincial Government for 
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educational purposes in 1966 and was later transferred to the National 

Government in 1990.  The property is currently administered by the 

Department of Public Works.   

73. After the initial lease expired on 30 June 2001 the lease was renewed on an 

annual basis and the last written lease expired on 30 June 2007.   

74. Although the initial lease contained a provision that SARDA remove 

improvements on the expiry of the lease, these improvements remained and 

were existing when a series of annual leases was entered into the last of 

which expired on 30 June 2007.   

75. The last written lease provided for compensation for improvements at cost 

provided these improvements were made with the consent of the landlord.  

Insofar as the improvements were in place at the commencement of the 

lease the landlord must have been taken to have consented to same and to 

have undertaken the obligation for compensation.   

76. On 28 June 2007 the Applicant was informed by the Western Cape 

Provincial Government that its lease would not be renewed on its expiry on 

30 June 2007. Thereafter there were negotiations with National Government 

to enter into a new written lease.  These never came to fruition.   

77. From February 2010, both the Western Cape Provincial Government and the 

National Government refused to accept rental from the Applicant. Thereafter 

the Applicant continued to pay rent into its attorney’s trust account on notice 

to the Department of Public Works. There has never been any suggestion 
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that the Applicant has been other than a lawful occupier of the land. 

78. The most recent official communication which the Applicant received 

concerning its tenure of the land was from the Chief Land Claims 

Commissioner dated 5 March 2014 in which the following was stated “It was 

previously agreed that the Regional Land Claims Commission: Western 

Cape would facilitate an urgent meeting between the National Department of 

Public Works and all stakeholders in order to find a solution to the problem 

[the amended order in this case].  In a meeting held between the 

Commission and the National Department of Public Works on 18 February 

2014, it was agreed that the Commission would submit the request for the 

transfer of the land [erf 142] in favour of the claimants.  The NDPW [National 

Department of Public Works] has agreed that on receipt of this request from 

the State Attorney, they will find a suitable solution regarding SARDA.”  A 

copy of the letter is annexed as “I”.   

79. On 8 July 2014 the Assistant Registrar of Deeds, Cape Town Mr Joseph 

Peter Dreyer confirmed in an email to Applicant’s attorneys of record that no 

transfer documents had been lodged for the transfer of erf 142 to the Second 

Respondent.  A copy of the email is annexed as “J”.   

CONCLUSION  

80. It is respectfully submitted that even if it were to be found that the Second 

Respondent was entitled to the equivalent of the full extent of erf 2274 

Constantia, that the Applicant has a right to be involved in the decision as to 
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the identity of the alternative State land to be awarded in satisfaction of such 

claim.  

81. WHEREFORE I respectfully submit that an order should be granted in terms 

of the notice of motion.  

 

 

 

________________________________ 

BELINDA JANE RITCHIE BAIN 

 

I certify that the abovementioned signature is the true signature of BELINDA JANE 

RITCHIE BAIN and that she acknowledged to me that she knows and understands 

the contents of the aforegoing Affidavit which was signed and attested to at the 

undermentioned address on this       day of JULY 2016 in accordance with the 

provisions of GN R1258 dated 21 July 1972 as amended by Regulation No. 1648 

dated 19 August 1977, by GN R1428 of 11 July 1980 and by GN R744 of 23 April 

1982. 

 

________________________________ 

COMMISSIONER OF OATHS  


