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INTRODUCTION 

 

1. In the present application for leave to appeal, the South 

African Riding for the Disabled Association (“SARDA”) seeks 

an order (in paragraph 1 of its notice of motion) that it be 

granted leave to appeal against the judgment and order 

delivered by the Land Claims Court (“the Court a quo”) on 11 

September 2015 in which SARDA’s application for leave to 

intervene in the proceedings before the Court a quo (under 

case number LCC26/10) was dismissed with costs. 

 

2. The present application for leave to appeal is opposed by the 

respondents.  Answering affidavits were filed on behalf of the 

first respondent, the Regional Land Claims Commissioner and 

on behalf of the second and third respondents. 

 

3. On 19 September 2016, the Chief Justice issued a directive 

that the parties are directed to file written submissions dealing 

with the issue “whether SARDA has a direct and 

substantial interest in the amended order of the Land 

Claims Court dated 8 February 2013”. 
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BASIS OF THE APPLICATION FOR LEAVE TO APPEAL 

 

4. In its founding affidavit (p. 2; para 7), filed in support of its 

application for leave to appeal, SARDA states that : 

 

“7. The central issue in this application is whether 

a lawful occupier of State land has a right to 

[be] (sic) heard where the land it occupies is 

earmarked for disposal to a land claimant 

pursuant to the Restitution of Land Rights Act 

22 of 1994 (“the Restitution Act”).” 

 

5. In the present application for leave to appeal, SARDA bases 

its case on three grounds : 

 

5.1 it contends that “despite being a precarious 

occupier of State land earmarked for disposal”, its 

alleged right to occupy the land may potentially 

outweigh the right of the successful land claimant to be 

awarded such land and that such “potential gives it 
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the right to be heard when the decision is made 

identifying or designating such land” (founding 

affidavit : pp 2/3; para 8); 

 

5.2 that section 35(11) of the Restitution Act is central to 

the present application for leave to appeal (founding 

affidavit : pp 7/8; para 30 and p. 11; para 36); 

 

5.3 it relies on the fact that the Court a quo “had not 

awarded it compensation for its improvements” 

(founding affidavit : pp 10/11; para 35). 

 

6. In the Court a quo SARDA relied on section 35(9) of the 

Restitution Act and contended that the direct and substantial 

interest on which it relied is an entitlement to “compensation”  

(Judgment : Annexure “E1” : p. 8; para [39]). 

 

7. The Court a quo held (Judgment : Annexure “E1” : pp 8/9; 

para [40]) that section 35(9) of the Restitution Act provided for 

compensation, but did not afford SARDA a direct and 

substantial interest to intervene in the proceedings. 
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8. It is important to note that in the present application for leave 

to appeal SARDA does not challenge the findings of the Court 

a quo that : 

 

8.1 the right which it sought to enforce, is an alleged right 

to compensation;  and 

 

8.2 it had not shown that it had a direct and substantial 

interest in the proceedings in the Court a quo 

(Answering Affidavit : p. 5; para 8). 

 

9. SARDA’s reliance on an alleged claim for compensation as 

providing the basis for its contention that it has a direct and 

substantial interest in the proceedings before the Court a quo 

was also raised in the appeal proceedings relating to costs 

before the SCA, which was heard prior to the intervention and 

rescission application in the Court a quo.  The judgment 

delivered in the SCA on 22 September 2014 (Annexure “D” : 

p. 4; para [9]) recorded SARDA’s contention as follows : 
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“The intervening party avers that by virtue of being a 

tenant of the property, it is entitled to just and 

equitable compensation.” 

 

10. Furthermore, SARDA’s reliance on “a right to be heard”, 

where the land it occupies, is earmarked for disposal to a land 

claimant, was not raised in the Court a quo or in its application 

for leave to appeal to the SCA (Answering Affidavit : p. 13; 

para 41). 

 

11. It is submitted that SARDA previously relied solely on an 

alleged right of compensation as constituting the basis for its 

direct and substantial interest. 

 

12. However, SARDA’S written submissions place no reliance on 

the grounds constituting its alleged direct and substantial 

interest.  Instead, its submissions rely on grounds not 

previously advanced : 

 

12.1 in the application for leave to intervene before the 

Court a quo; 
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12.2 in the SCA application for leave to appeal; 

 

12.3 more importantly, in its present founding affidavit in the 

present application for leave to appeal. 

 

13. In dealing with the issue of a direct and substantial interest in 

its written submissions (SARDA Submissions : p. 11; para 

27), SARDA now relies on the following two completely new 

grounds : 

 

13.1 that in terminating SARDA’s lease, the Minister of 

Public Works exercised a public power which qualifies 

as administrative action in terms of the Promotion of 

Administrative Justice Act 3 of 2000 (“PAJA”) and 

section 33 of the Constitution of the Republic of South 

Africa 108 of 1996 (SARDA Submissions : p. 9; para 

19);  and 
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13.2 that SARDA had a legitimate expectation of the 

monthly lease continuing until a written lease had been 

concluded (SARDA Submissions : p. 5; para 3). 

 

14. It is apparent that SARDA has now abandoned its earlier 

reliance on the previous grounds which constitute its direct 

and substantial interest. 

 

15. In support of the contentions advanced in SARDA’s written 

submissions, reliance is place upon certain facts.  However, 

the facts relied upon in SARDA’s written submissions (pp. 1-5; 

paras 1.1 to 1.14) do not form part of SARDA’s present 

founding affidavit.  Evidently, SARDA does not place reliance 

on the factual matrix contained in its present founding affidavit. 

 

16. It is submitted that SARDA is bound by the factual allegations 

in its (present) founding affidavit. 

 

17. The conclusions which SARDA seeks to draw in its written 

submissions (p. 5; paras 2 and 3) are therefore not supported 
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by the allegations contained in its founding affidavit filed in 

support of the present application for leave to appeal. 

 

18. It is submitted that it is impermissible for SARDA to rely : 

 

18.1 on factual matter which has not been placed before 

Court and traversed by the parties in their affidavits; 

 

18.2 on legal grounds not advanced in its founding affidavit. 

 

19. In the premises, it is submitted that SARDA’s application 

should be dismissed on this basis alone. 

 

DIRECT AND SUBSTANTIAL INTEREST 

 

20. The legislative authority for intervention in the Land Claims 

Court is section 29(1) of the Restitution Act.  The section 

provides as follows : 
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“Any interested person, including an organisation, 

may apply to the Court for leave to intervene as a 

party to any proceedings before the Court.” 

 

21. The meaning of the phrase “interested person” in section 

29(1) of the Restitution Act was considered by the Land 

Claims Court in Ex Parte Beukes and Bekker  [1998] 1 All 

SA 34 (LCC) (“Beukes”). 

 

22. Meer J (with whom Gildenhuys J concurred) conducted a 

comparative analysis of similar provisions and referred to : 

 

22.1 the common law (Beukes supra at 42 c-f; para [27]); 

 

22.2 the provisions of Uniform Rule 12 (Beukes supra at 

42 g – 43 b; para [29]), 

 

 and held in Beukes (supra at 43 b-c; para [29]) that these 

provisions interpreted the phrase “interested person” as 

meaning a person with a “direct and substantial interest” in 

the subject matter of the litigation. 
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23. Meer J held in Beukes (supra at p. 43 d-e; para [31]) in 

regard to the interpretation and meaning of section 29(1) of the 

Restitution Act, that : 

 

“[31] Regard being had to the above, I am of the view 

that the term “interested person” at section 

29(1) of the Act, interpreted in accordance with 

its common law meaning, means a person with 

a “direct and substantial interest” or legal 

interest in the subject matter of the litigation, 

the decisive criteria for intervention both at 

common law and under Uniform Rule 12.” 

 

24. The phrase “interested person” in section 29(1) of the Act 

must therefore be interpreted as requiring a “direct and 

substantial interest”.  The nature and extent of the “direct 

and substantial interest” requirement was pertinently dealt 

with in Henri Viljoen (Pty) Ltd v  Awerbuch Brothers  

1953(2) SA 151 (O) at 169 H in which it was defined as : 

 



12 

 

“… an interest in the right which is the subject-

matter of the litigation and is not merely a financial 

interest which is only an indirect interest in such 

litigation.” 

 

25. This threshold requirement for intervention enunciated in 

Henri Viljoen has been approved and applied in the SCA (in 

Aquatur (Pty) Ltd  v  Sacks and Others  1989(1) SA 56 (A) 

at 62 D-F) and in the Constitutional Court (President of the 

RSA  v  South African Rugby Football Union  2000(1) SA 1 

(CC) at 102 E-F; para [233]). 

 

26. It bears mentioning that SARDA does not challenge the finding 

of the Court a quo (Annexure “E1”;  pp 6/7;  paras [29] to 

[31]) that SARDA was required to show a “direct and 

substantial interest” and that a “financial interest” would 

not suffice. 

 

27. In the intervention application before the Court a quo, SARDA 

relied on an alleged right to compensation in terms of section 

35(9) of the Restitution Act as constituting its direct and 



13 

 

substantial interest.  In its founding affidavit in the proceedings 

before the Court a quo, it alleged that : 

 

“It relies primarily on the provisions of section 35(9) 

for its argument that it has a real and substantial 

interest in the outcome of the proceedings, because 

at the very least, it is a “lawful occupier” for the 

purposes of the Act.” 

 

 (Answering Affidavit : p. 6; para 11) 

 

28. SARDA’s founding affidavit (pp 8/9;  para 31) in the present 

application for leave to appeal quotes paragraph 69 of the 

founding affidavit relied upon by SARDA in its founding 

affidavit in the Court a quo.  SARDA reiterated its reliance on a 

claim for compensation as follows : 

 

“69. As the lawful occupier of Erf 142 Constantia for 

34 years, SARDA is entitled, both in terms of 

the Common Law and the provisions of section 
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35(9) of the Act, to be compensated for any 

loss of possession of the land.” 

 

29. It is submitted that SARDA’s reliance on an alleged claim for 

compensation as constituting the basis for its intervention 

application, is untenable. 

 

30. SARDA’s reliance on a right to claim compensation as 

contemplated in section 35(9) of the Restitution Act constitutes 

a “financial interest”, which does not suffice as a basis for 

intervention.  SARDA has therefore not met this threshold 

requirement for intervention. 

 

CONCLUSION 

 

31. In the premises, it is requested that the application for leave to 

appeal be refused with costs, including costs consequent upon 

the employment of two counsel. 
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