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I, the undersigned 

LEBJANE HARRY MATHUTHA 

do hereby make oath and say: 
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1. I am an adult male and employed as the Regional Land Claims Commissioner, 

inter alia, for the Western Cape (“the Commission”) cited as the first 

respondent in the present application, based at the head office of the Chief Land 

Claims Commissioner, situate at 184 Jeff Malemola Street, South Block, 

Pretoria.  I am duly appointed as such in terms of the Restitution of the Land 

Rights Act 22 of 1994 (“the Restitution Act”) and I am duly authorised to 

depose to this affidavit and to oppose the present application. 

2. The facts deposed to herein are within my personal knowledge, unless the 

context indicates otherwise, and are true and correct.    Where I refer to matters 

of a legal nature, I do so on the basis of legal advice received from the 

Commission’s legal representatives, which advice I believe to be correct. 

3. I have read the founding affidavit deposed to by BELINDA JANE RICHIE 

BAIN, on behalf of the South African Riding for the Disabled Association  

(“SARDA”), but before I deal individually with the allegations contained in 

SARDA’s affidavit, I wish to deal with certain preliminary issues in accordance 

with the following framework:   

3.1. direct and substantial interest; 

3.2. new matter; 

3.3. constitutional matter and the interests of justice; 
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3.4. traversal of the allegations in the founding affidavit. 

DIRECT AND SUBSTANTIAL INTEREST 

4. SARDA seeks leave to appeal against the judgment and order (Annexure “E1”:  

pp. 75 – 84 and Annexure “E2”:  pp. 85/86 respectively) of the Land Claims 

Court (“the Court a quo”), which was handed down by Mpshe AJ on 11 

September 2015 (“the judgment and order” respectively), in terms of which 

SARDA’s application for leave to intervene in the proceedings before the Court 

a quo was dismissed with costs.  It is common cause, in respect of the 

proceedings before the Court a quo, that: 

4.1. a judgment and order(s) had been granted (as explained above); 

4.2. an earlier appeal, solely directed at the issue of costs, brought by the 

appellants Jazz Spirit 12 (Pty) Ltd, Yamir (Pty) Ltd and Hein J 

Badenhorst was dismissed by the Supreme Court of Appeal (“the 

SCA”) on 22 September 2014 (Annexure “D”); 

4.3. SARDA’s application to the SCA for leave to intervene in the appeal 

and for the rescission of judgment of the Court a quo was struck off the 

roll with costs (Annexure “D”:  p. 4, para [7]). 
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5. The Court a quo dealt, inter alia, in the judgment with the following: 

5.1. that SARDA had argued that the direct and substantial interest on which 

it relies is that it “is entitled to compensation in terms of section 

35(9) of the [Restitution] Act” (Judgment: Annexure “E1”: p. 8;  para 

[39]); 

5.2. that section 35(9) of the Restitution Act provides for compensation but 

does not afford SARDA a direct and substantial interest to intervene in 

the proceedings (Judgment: Annexure “E1”:  pp. 8/9; para [40]); 

5.3. that in view of the fact that SARDA had not shown a direct and 

substantial interest in the intervention application, that it was 

unnecessary to deal with the rescission application (Judgment: 

Annexure “E1”:  p. 9; para [42]). 

6. In the original application filed in the Court a quo, SARDA sought, inter alia, 

the following relief: 

6.1. leave to intervene in the proceedings in the Court a quo; and 

6.2. rescission of paragraph 3 of the order granted on 24 March 2010 and 

the whole judgment and order of 7 December 2012 (Annexure “B”: p. 

28) as varied on 8 February 2013 (Annexure “C”). 
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7. In the present application for leave to appeal, SARDA no longer seeks 

rescission of paragraph 3 of the order of 12 March 2010 and the whole of the 

judgment and order of 7 December 2012 as varied on 8 February 2013.  

SARDA solely seeks leave to intervene in the proceedings in the Court a quo.  

It only seeks leave to intervene in the proceedings with the object of applying 

for rescission of the amended order awarding state land to a land claimant (p. 4:  

para 12 of the founding affidavit). 

8. In the present application for leave to appeal, SARDA does not dispute the 

findings of the Court a quo that: 

8.1. the right which it seeks to enforce, is an alleged right to compensation; 

8.2. it has not shown that it has a direct and substantial interest in the Court 

proceedings in the Court a quo. 

9. I am informed that in an application for leave to intervene in court proceedings, 

an applicant has to show a direct and substantial interest in the matter.  Such 

interest needs to be a “legal interest” and that a “financial interest” would not 

suffice to entitle an interested party to request leave to intervene in the 

proceedings (see Aquatur (Pty) Ltd  v  Sacks and Others  1989(1) SA 56 (A) at 

62 D-F).   
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10. SARDA’s motivation for its application is stated in the founding affidavit as 

follows: 

“SARDA would have a more powerful bargaining position in 

regard to its removal by the National Government, than it would by 

second applicant who is given an unfettered right in the land.”  

(para 87 of the founding affidavit, p. 27 of the record of the Court a quo which 

is quoted in the present founding affidavit:  p. 10;  para 34). 

11. The primary purpose of the application was stated by SARDA to be the 

following: 

“It relies primarily on the provisions of section 35(9) for its 

argument that it has a real and substantial interest in the outcome 

of the proceedings, because at the very least, it is a ‘lawful occupier’ 

for the purposes of the Act.”  

(Record in the Court a quo p. 228, para 6) 

12. This is confirmed in the Court a quo’s judgment (“E1”: p. 8; para [39]) which 

confirms SARDA’s reliance on the argument that it is entitled to compensation 

in terms of section 35(9) of the Restitution Act.  



7 

 

13. It therefore follows that the direct and substantial interest on which SARDA 

relies is a right to compensation as contemplated in section 35(9) of the 

Restitution Act. 

14. What is clear from the provisions of section 35(9), is that the section: 

14.1. permits restoration of the property notwithstanding the existence of a 

lease or similar arrangement; and 

14.2. does not entitle a lawful occupier (of the property) to object to the 

award and transfer of the property to a land claimant. 

15. At best, a lawful occupier is entitled to just and equitable compensation.  

However, it is only a financial interest and not a legal interest, which is required 

as a threshold prerequisite for intervention. 

16. In the circumstances, the present application for leave to appeal should be 

dismissed on the basis that SARDA has failed to establish a direct and 

substantial interest to intervene in the proceedings before the Court a quo. 

17. In any event, insofar as SARDA has made it clear that it seeks compensation for 

the improvements to Erf 142 which it estimates at R3,45 million (para 66 of the 

founding affidavit in the intervention/rescission application), the provisions of 

the leases are crucial to understanding that SARDA has no rights to 
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compensation or, at best, a weak claim for compensation, for the reasons set 

forth below.   

18. In the founding affidavit filed in the Court a quo, SARDA stated that the 

property was occupied “pursuant to a written lease” between SARDA and the 

landlord dated 8 December 1981.  Clause 1.2 thereof (annexure “CFP3”, p. 43 

to the founding affidavit) reads as follows – “All structures to be erected on 

the site will be subject to the prior approval of the Provincial 

Administration and such structures including the foundations must be 

removed by the SA Riding for the Disabled Association:  Cape Town 

Branch at the expiry of this lease agreement and the lessee must make good 

where the land has been disturbed.”     (emphasis supplied) 

19. It is clear that at all material times it was agreed that SARDA would “remove 

the structures” and “make good the land where it has been disturbed”.  I 

am informed that on a proper construction of this clause, this can only be 

construed that the removal and the duty to make good the disturbance of the 

land, would be at the cost of the lessee, SARDA. 

NEW MATTER 

20. In the Court a quo SARDA did not rely upon the issue of whether a lawful 

occupier of state land had a right to be heard, where land it occupies is 
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earmarked for disposal to a land claimant pursuant to the Restitution Act (para 7 

of the founding affidavit). 

21. Furthermore, in the Court a quo SARDA did not contend that as a precarious 

occupier of state land earmarked for disposal, its right to occupy such land may 

potentially outweigh the right of the successful land claimant to be awarded 

such land, where other state land was available to satisfy the claim and that this 

potential gave it the right to be heard when the decision was made identifying or 

designating such land. 

22. In any event, in the lease agreement (dated February 2007 which expired  on 30 

June 2007) between SARDA and the then owner, the Provincial Government of 

the Western Cape (Annexure “CFP4A” to the founding affidavit in the Court a 

quo, p. 49(5)) – it was agreed (in clause 6.7 of the lease agreement) that “The 

tenant [SARDA] shall at no time be considered to have acquired any right 

or lawful claim to a grant of the leased premises by virtue of this Lease 

Agreement.” 

23. Moreover, SARDA did not contend that the Land Claims Court, in sourcing of 

its own accord in terms of its inquisitorial powers and then award specific state 

land, exceed its powers in terms of the Restitution Act. 
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24. In addition, SARDA did not contend that the amended order made by the Court 

a quo was made after it had made the original order was functus officio. 

CONSTITUTIONAL MATTER AND THE INTERESTS OF JUSTICE 

25. The constitutional matter which SARDA relies upon, being the interpretation 

and application of the Restitution Act, is inapposite inasmuch as the Land 

Claims Court has the power, notwithstanding anything to the contrary in the 

Restitution Act or contemplated in the rules, to conduct any part of its 

proceedings in an inquisitorial manner. 

26. Section 32(3)(b) of the Restitution Act provides that “notwithstanding 

anything to the contrary in this Act or in the rules contemplated in 

subsection (1), the Court may conduct any part of any proceedings on an 

informal or inquisitorial basis.” 

27. In terms of section 35(1)(a) of the Restitution Act, the Court may – “order the 

restoration of land, a portion of land or a right in land in respect of which 

the claim or any other claim is made to the claimant or award any land, a 

portion of or a right in land to the claimant in full or in partial settlement 

of the claim and, where necessary, the prior acquisition or expropriation of 

the land, portion of land or right in land . . .” (emphasis supplied) 
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28. I am informed that the Court a quo was empowered to order the award of any 

land to the claimant in full settlement of the claim.   

29. There is accordingly no merit in the contention that the Court a quo relied upon 

section 35(1)(b) of the Restitution Act in awarding Erf 142 Constantia to the 

second respondent. 

30. In relation to the contention that the state land in question, Erf 142 Constantia is 

worth R128 million and that its award would therefore impact upon public 

resources, this contention fails to appreciate that the transfer of the state land 

(Erf 142, Constantia) would not entail payment of R128 million as SARDA 

contends and would thus not impact on state resources, save for the transfer 

costs, which in any event would be done by the State Attorney at no costs. 

31. There are accordingly no prospects of success in any appeal. 

32. SARDA’s contention that it is a charitable institution whose operations would 

be affected by the order sought, as well as SARDA’s contention that its 

purported right to occupy the land may potentially outweigh the right of the 

successful claimant to be awarded the land, fail to appreciate the constitutional 

jurisprudence around the restitution of land rights, namely that even existing 

rights of ownership do not take precedence over claims for restitution. 
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Transvaal Agricultural Union v Minister of Land Affairs & Another 

1997(2) SA 621 (CC) at para [38]. 

33. It has been held by this Honourable Court that the restoration of land claimed 

enjoys primacy, where feasible: Kwalindele Community v King Sabata 

Dalindyebo Municipality, Zimbane Community v King Sabata Dalindyebo 

Municipality 2013(6) SA 193 (CC) at p. 206 E para [43]. 

34. In any event, SARDA previously occupied the land in question in terms of 

written leases that have expired and were not renewed by the previous landlord, 

the provincial government.  The property now vests in to the national 

government, (p. 26;  paras 75 and 76 of the founding affidavit). 

35. On SARDA’s contentions the negotiations with national government to enter 

into a new written lease “never came to fruition” (founding affidavit:  p. 26;  

para 76). 

36. SARDA seeks leave to intervene so that it could apply for rescission of the 

amended order 8 February 2013.  It does not seek rescission of the judgment 

dated 7 December 2012. 

37. It does not seek rescission of the order of the Court a quo from this Honourable 

Court. 
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TRAVERSAL OF THE ALLEGATIONS IN THE FOUNDING AFFIDAVIT 

38. AD PARAGRAPHS 1 AND 2: 

These paragraphs are not disputed. 

39. AD PARAGRAPHS 3 AND 4: 

I deny that the facts and legal submissions contained in SARDA’s affidavit are 

true and correct for the reasons set forth in this answering affidavit. 

40. AD PARAGRAPHS 5 AND 6: 

I admit the allegations contained in these paragraphs except that I deny that 

SARDA has established a basis to intervene in the proceedings before the Court 

a quo. 

41. AD PARAGRAPH 7: 

41.1. The issue which is now raised in the present application was not the 

issue that was raised in the Court a quo or in the application for leave to 

appeal to the SCA. 

41.2. SARDA is therefore relying on a new basis not previously relied upon. 
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42. AD PARAGRAPH 8: 

42.1. The allegations contained herein are contested, as is SARDA’s alleged 

right to occupy the property.  Insofar as it occupies the land after the 

leases concluded between it and the previous land owner have expired 

and the present land owner does not accept any rental for the land, any 

rights which SARDA claims to have, do not outweigh the right of the 

second respondent to be awarded such land.   

42.2. The right to be heard in the circumstances is contrived. 

43. AD PARAGRAPH 9: 

The allegations contained herein are contested for the reasons stated herein. 

44. AD PARAGRAPH 9(a): 

44.1. Erf 2274 Constantia, the land originally claimed by the second 

respondent was valued between an amount of R80 million and 

R140 million, which is similar in value to the alternative land, Erf 142, 

Constantia which is allegedly valued on SARDA’s estimation at R128 

million.  In any event, the Court a quo was entitled to award a greater 

size of land than the one dispossessed, especially because of the 

disparity in the value of the loss land.   
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44.2. It is not disputed that the dispossessed land, Erf 2274 is 5.1907 hectares 

which is just over half the size of Erf 142 Constantia, being 8.9 

hectares.  The size of Erf 142 Constantia may be larger than the 

dispossessed Erf, but its value is similar.  The reason is that Erf 2274 

contains a fountain and a wetland, which is the source of fresh water, 

and which enhances its value. 

45. AD PARAGRAPH 9(b): 

This allegation is denied for the reasons stated hereinbefore. 

46. AD PARAGRAPH 9(c): 

46.1. The allegations contained in this paragraph are denied.  The Court a 

quo was entitled to amend an order which contained an ambiguity or a 

patent error in order to clarify the ambiguity or to rectify the patent 

error.   

46.2. Erf 1783 was 2.5 hectares, instead of the 10 hectares that was 

mentioned in paragraph (a) of the order (Judgment:  Annexure “B”: p. 

28). 

46.3. In the circumstances, the Court a quo was entitled to amend the order 

and award Erf 142, Constantia measuring 8.9 hectares, which is 
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consistent with the intention of the Court a quo to award 10 hectares in 

land to the second respondent. 

47. AD PARAGRAPHS 10 AND 11: 

The allegations contained in these paragraphs are denied for the reasons set 

forth above. 

48. AD PARAGRAPH 12: 

SARDA does not seek an order for rescission in these proceedings, it only seeks 

leave to intervene in the proceedings that have already been concluded. 

49. AD PARAGRAPHS 13 - 25: 

The procedural history of this matter is not disputed. 

50. AD PARAGRAPHS 26 - 29: 

These allegations are admitted. 

51. AD PARAGRAPH 30: 

The law as stated in section 35(11) of the Restitution Act is not disputed.  
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52. AD PARAGRAPH 31: 

52.1. I admit the contents of this paragraph insofar as it correctly states what 

has been stated in paragraphs 66 to 70 of the founding affidavit. 

52.2. In particular attention is drawn to the fact that SARDA claimed, in its 

founding papers, that it was entitled to be compensated for the loss of 

the possession of the land (See the quoted para 69 in the present 

founding affidavit).  At best, it affords SARDA only a financial interest 

in the proceedings, but does not afford it a direct and substantial 

interest, as required by law as indicated above. 

52.3. SARDA has not shown a direct and substantial interest. 

53. AD PARAGRAPH 34: 

53.1. In particular attention is drawn to SARDA seeking “a more powerful 

bargaining position in regard to its removal by the national 

government than it would by the second applicant, (who) is given 

an unfettered right to the land” (quoted in para 87 of the founding 

affidavit in the Court a quo and repeated in the present founding 

affidavit). 
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53.2. SARDA has no right (or “claim”) to Erf 142 Constantia, as its leases 

have expired.  It only seeks to use these proceedings (and the previous 

proceedings) to improve its position as a negotiation tactic, which in 

any event, does not constitute constitutional matter for the purpose of 

granting leave to appeal to this Honourable Court. 

54. AD PARAGRAPH 35: 

54.1. I submit that the real reason that SARDA has launched these 

proceedings is because it claims the Court a quo has “not awarded it 

compensation for its improvements.” 

54.2. The award of Erf 142 Constantia does not dispossess it of state land, as 

it only has, as it states in the founding affidavit above:  (p. 5, para 8) a 

precarious occupation of the land and has admittedly no right to the 

land. 

55. AD PARAGRAPH 36: 

It is respectfully submitted that the order awarding Erf 142 Constantia was not 

an order against SARDA within the meaning of section 35(11)(a) of the 

Restitution Act. 
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56. AD PARAGRAPH 37: 

In the circumstances set forth herein, in any event, SARDA is not entitled to 

rescission of the decision of the Court a quo. 

57. AD PARAGRAPHS 38, 39 AND 40: 

57.1. It is admitted that the Court a quo made the findings set forth in these 

paragraphs. 

57.2. I deny the further statements and conclusions of fact and law which 

SARDA seeks to draw in these paragraphs. 

58. AD PARAGRAPH 41.1: 

The Court a quo was entitled to use its inquisitorial powers to conduct any part 

of the proceedings notwithstanding anything to the contrary contained in the 

Restitution Act or in the Rules of the Land Claims Court. 

59. AD PARAGRAPH 41.2: 

The allegation that there is no record other than the judgment itself, is not 

contested. 
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60. AD PARAGRAPH 41.3: 

I admit that the letter by second respondent’s attorney has not been found. 

61. AD PARAGRAPH 42: 

61.1. What is significant is that the second respondent’s attorney did not 

make an application for a variation or amendment of the order but 

merely “pointed out that the actual extent of erf 1783 was 2.5 

instead of 10 hectares,” and “sought clarification from the Court in 

respect of the difference between the extent of the land awarded 

and the actual size of erf 1783.” (my emphasis) 

61.2. In the circumstances, the Court a quo accepted that clarification was 

required and did so by awarding Erf 142 Constantia which was closest 

in extent to 10 hectares which the Court a quo had intended to award. 

62. AD PARAGRAPH 43: 

62.1. I contest that it was not open to the Court a quo to award the second 

respondent full title to a significantly larger portion of land compared to 

the land which was dispossessed.  What informed the decision of the 

Court a quo is that the Court sought to remedy the injustice perpetrated 

by the dispossession of the right in land and that it was the injustice 
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caused by the dispossession that had to be addressed (Annexure 

“B”: p. 26; para [95]). 

62.2. Furthermore, the descendants of the dispossessed persons were not 

exempt from the injustice and the hurt occasioned by the dispossession 

and that the injustice had to be remedied (Judgment:  Annexure “B”:  p. 

26, para [96]). 

62.3. However, the land had been used by the originally dispossessed Sadien 

brothers communally to run the business of a nursery and that the 

mosque adjoining the property had been donated by their father, Doet 

Sadien, who had acquired the property in 1904 (Judgment:  Annexure 

“B”:  p. 26; para [97]). In the proceedings before the Court a quo, 

tearful testimony was led about the family’s attachment to the land. 

62.4. In the circumstances, and especially because of the value attached to the 

water entitlements on the dispossessed land and the similarity in value, 

despite the difference in size, it was an equitable judgment on the part 

of the Court a quo. 

63. AD PARAGRAPHS 44 – 55: 

63.1. These allegations are contested insofar as they are inconsistent with 

what is stated herein. 



22 

 

63.2. I submit that SARDA’s reliance on Mphela & Others v 

Haakdooringbult Boerdery CC & Others 2008(4) SA 88 (CC) is 

misplaced.  In that case, Mphela (supra 507 H – I:  para [54]) Mpati AJ 

held that: “Moreover, the State has clearly indicated that it does not 

seek any contribution from the applicants”  in referring to the return 

of three of the four portions of land which amounted to over 

compensation. 

63.3. The second respondent claimed one fifth undivided share of the original 

land sought to be restored.  It is impossible to restore an undivided 

share, unless the whole land is restored. 

63.4. This principle is consistent with the judgment in In re Former 

Highlands Residents:  Sonny & Others v Department of Land Affairs 

2000(2) SA 351 (LCC) at paras [10], [11] and [21] (“Sonny”). 

63.5. The Court a quo dealt with this aspect in the judgment (Annexure “B”, 

pages 25 – 26; paras [92] – [97]). 

63.6. It is clear that SARDA no longer intends to ask for rescission of the 

whole of the judgment dated 7 December 2012 and that it only seeks to 

attack the amended order (annexure “C” to the founding papers). 
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63.7. Consequently, it is not open to SARDA to contend that the whole of the 

judgment and its reasoning is flawed. 

63.8. In any event, SARDA does not deal with the approval by the Court a 

quo with the reasoning in Sonny’s case (at p. 361 G – H; para [21]) that 

the “purpose of the Constitution and the Restitution Act will not be 

fully achieved if restitution is reduced by holding back portions 

which would have gone to descendants who have failed to lodge 

claims.  Such partial restitution would leave some of the injustice 

unremedied.” 

63.9. Furthermore, it is purely speculative to contend that dissension amongst 

the members would arise because no structures were in place.  The 

Sadien family beneficiaries have agreed amongst themselves to share 

the proceeds equitably amongst to descendants of the four originally 

dispossessed brothers who left progeny. 

64.  AD PARAGRAPHS 56 – 60: 

64.1. The allegations contained in these paragraphs are denied for the reasons 

stated hereinbefore and herein. 

64.2. I submit that the use of the words “notwithstanding any to the 

contrary in this Act or in the Rules” in section 32(3)(b) of the 
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Restitution Act, empowered the Court a quo to conduct any part of the 

proceedings on an informal or inquisitorial basis, thereby giving the 

Court a quo free reign to do justice as required.  Mlifi v Klingenberg 

1999(2) SA 674 (LCC) at 702 C – 704 E: paras [104] – [112]. 

65. AD PARAGRAPHS 61 – 67: 

65.1. The allegations contained herein are contested insofar as they are 

inconsistent with what has already been stated hereinbefore. 

65.2. In particular, the Court a quo did not become functus officio once it 

had made its decision.  The Court was entitled to clarify an ambiguity 

or patent error in the size of Erf 1783 being 2.5 hectares as opposed to 

the intention of the Court a quo to award 10 hectares, as I have 

explained above. 

65.3. The attorney acting on behalf of the family was entitled to seek 

clarification from the Court a quo. 

65.4. It is correct that the Court may alter its judgment suo motu to give 

effect to its true intention, which it did, by awarding an erf that was 

consistent with its true intention of awarding 10 hectares. 
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66. AD PARAGRAPHS 68 – 79: 

66.1. These allegations are not disputed, subject to what I have stated above.   

66.2. It is also correct that despite negotiations with National Government to 

enter into a new lease after the expiry of the last lease on 30 June 2007 

it never came to any fruition (as SARDA states in its founding affidavit:  

p. 29; para 76). 

66.3. It is correct that the Western Cape Provincial Government and the 

National Government refuse to accept any rental from SARDA from 

February 2010. 

66.4. The Commission is ready to assist the second respondent to transfer the 

property at the appropriate moment once these proceedings have been 

dismissed. 

67. AD PARAGRAPHS 80 AND 81: 

67.1. In the premises, no proper case has been made out that this Honourable 

Court would come to a different conclusion and it would not be in the 

interests of justice to grant leave to appeal. 
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67.2. I therefore request that the application be dismissed with costs, 

including the costs of two counsel. 

 

 ________________________________ 

 LEBJANE HARRY MATHUTHA 

 

 

I certify that the deponent acknowledged to me that he knows and understands the 

contents of this declaration, that he has no objection to taking the prescribed oath and 

considers it to be binding on his conscience. 

 

Thus signed and sworn to before me at CAPE TOWN on this the           day of                

2016. 

 

 

 

 ________________________________ 

 COMMISSIONER OF OATHS 

 


