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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 
 

CC CASE NO:    
 

 
 

In the matter between: 
 
 
 
 

MUYIWA GBENGA-OLUWATOYE                                                          Applicant 

and: 

RECKITT BENCKISER SOUTH AFRICA (PTY) LIMITED          First Respondent 
 

NADEEM BAIG, N.O.                                                              Second Respondent 
 

 
 
 
 
 

FOUNDING AFFIDAVIT 
APPLICATION FOR LEAVE TO APPEAL 

 

 
 

 

I, the undersigned, 

 

NDUMISO PEDRO VOYI 

 

 

do hereby make oath and state as follows:
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1. INTRODUCTION 

 

1.1. I  am  a  major  male  practising  attorney  and  I  practise  as  such  at 

Ndumiso Voyi Incorporated, the Applicant’s attorneys of record. I practise 

at Ground Floor, Building 5, Midrand Business Park, 563 Old Pretoria 

Main Road, Halfway House, Midrand, Gauteng Province. I am duly 

authorised to depose to the present Affidavit and launch this application 

on behalf of the Applicant. 

 

1.2. The  facts  set  out  in  this  Affidavit  are  within  my  own  personal 

knowledge, save for where the context indicates to the contrary or where 

I expressly state otherwise.  These facts are to the best of my 

knowledge and belief both true and correct. 

 

1.3. This is an Application for Leave to Appeal brought by the Applicant, Mr 

Muyiwa Gbenga-Oluwatoye, who is a Nigerian National and who came to 

the Republic of South Africa through a work permit after he was recruited 

and employed by the First Respondent whilst based in the United Arab 

Emirates (in Dubai, to be particular).  

 

1.4. In the present matter, the Applicant seeks leave to appeal against the 

entire Judgment and Order of the Labour Appeal Court (per Waglay JP, 

Coppin JA et Savage AJA), which Judgment was handed down on 3 

February 2016. 
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1.5. The appeal to the Labour Appeal Court was against a Judgment and 

Order of the Labour Court (Coram: Molahlehi J) following an urgent 

Application that was launched by the Applicant to that court.  

 

1.6. The urgent Application was heard before the Labour Court on 14 March 

2014 and the Judgment was handed down on 12 May 2014 (although the 

Judgment is incorrectly dated 12 March 2014). 

 

1.7. A true copy of the Labour Appeal Court’s Judgment, against which the 

Applicant seeks leave to appeal, is attached hereto marked Annexure 

“A”.  

 
1.8. The Judgment of the Labour Court is also attached hereto marked 

Annexure “B”. 

 

1.9. Following the Judgment of the Labour Court, the Applicant approached 

this Honourable Court for leave to appeal. On 7 August 2014, this 

Honourable Court turned down that application on the basis that it was 

not in the interests of justice to hear the matter at that stage.  

 
1.10. A copy of the Order granted by this Honourable Court is attached hereto 

marked Annexure “C”. 
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1.11. The Applicant had also applied for leave to appeal with the Labour Court 

and his application, to that end, was dismissed. Leave to appeal was 

granted by the Labour Appeal Court on petition to the Judge President of 

that court. 

 

1.12. The Applicant’s decision to approach the Labour Court, on an urgent 

basis, followed the unilateral termination of the contract of employment 

concluded between the Applicant and the First Respondent.. 

 

1.13. On 3 March 2014, the Applicant was simply issued with a letter entitled 

‘termination of employment’.  The letter recorded that it was the 

confirmation of termination of the Applicant’s employment, effective 

immediately.   

 

1.14. It is important to mention at this juncture that no hearing whatsoever 

preceded the termination of employment.   

 

1.15. The First Respondent contended that it decided to terminate the 

Applicant’s employment for alleged misconduct pursuant to clause 10.1 

of the employment contract concluded between the parties.  After the 

Applicant’s employment was terminated, he was unwillingly coerced into 

signing a purported Mutual Separation Agreement (hereinafter referred to 

as “the purported agreement”).  The Applicant was threatened with, inter 

alia, deportation if he did not sign the purported agreement. 
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1.16. The purported agreement recorded that the Applicant, without any 

duress or undue influence by anybody, accepted the termination of his 

employment as per the letter issued on 3 March 2014.    

 

1.17. The purported agreement went, further, to state that the Applicant had 

voluntarily and unconditionally waived his right to approach any relevant 

authority, including the CCMA and/or the Labour Court and/or any other 

Court for any relief against the First Respondent emanating from his 

employment and/or his resignation and/or this purported agreement. 

 

1.18. In view of the circumstances under which the Applicant’s employment 

contract was terminated and also in light of the purported agreement, the 

Applicant approached the Labour Court, as a matter of urgency, for an 

Order declaring the First Respondent’s act of summarily terminating the 

employment contract on 3 March 2014, without any hearing whatsoever, 

to be a breach of clause 10.1 of the Applicant’s contract of employment.   

 

1.19. The further relief that was sought by the Applicant was to declare the 

purported agreement to be unlawful, invalid ab initio and of no force and 

effect whatsoever.   

 



6 
 

1.20. Essentially, the Applicant was contending that the First Respondent had 

repudiated the employment agreement concluded between the parties 

and was accordingly seeking specific performance.  

 

1.21. The Applicant’s case was founded on our common-law principles of 

contract of employment. 

 

1.22. The Applicant expressly disavowed any remedy or relief afforded to him 

by the Labour Relations Act, Act No. 66 of 1995, as amended 

(hereinafter referred to as “the LRA”).  

 

1.23. In essence, the Applicant contended that his contract of employment 

incorporated the right to a pre-dismissal hearing.   

 

1.24. By virtue of the First Respondent unilaterally terminating the employment 

contract without having afforded the Applicant the entitlement to a pre-

dismissal hearing, the Applicant was contending that the First 

Respondent had repudiated the contract of employment. 

 

1.25. The Applicant rejected the repudiation and insisted on specific 

performance, hence the urgent application launched before the Labour 

Court.   
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1.26. It was equally the Applicant’s case that no reliance can be placed on the 

purported agreement as same was invalid in view of the provisions of 

section 5(4) of the LRA. Furthermore, the purported agreement was 

clearly contrary to public policy. 

 

1.27. Notwithstanding all of the abovementioned challenges mounted by the 

Applicant against the termination of his employment contract, the Labour 

Court dismissed his application with costs.  

 

1.28. This affidavit is structured as follows: 

 

1.28.1. Firstly, we deal with the jurisdiction of this Honourable Court to 

entertain an appeal in light of the recently introduced Constitution 

17th Amendment Act, 2012 (hereinafter referred to as the 

“Constitution Amendment Act”);  

 

1.28.2. Second, we deal with the facts of the present matter, in brief; 

 

1.28.3. Third, we set out the specific findings of the Labour Court;  

 

1.28.4. Fourth, we set out the key findings and Judgment of the Labour 

Appeal Court against which Leave to Appeal is sought; and 

 



8 
 

1.28.5. Fifth, we deal with the reasons why it is in the interests of justice for 

this Honourable Court to grant leave to appeal.  

 

2. JURISDICTION 

 

2.1. The Constitution of the Republic of South Africa, 1996 (hereinafter 

referred to as “the Constitution”), has been amended, substantially 

altering the jurisdiction of a number of courts, including that of the 

Supreme Court of Appeal. 

 

2.2. Section 167 of the Constitution now provides for a right of appeal to the 

Constitutional Court in all matters where: 

 

2.2.1. the matter is a Constitutional matter; and 

 

2.2.2. where the matter is not a Constitutional matter “if the Constitutional 

Court grants Leave to Appeal on the grounds that the matter raises 

an arguable point of law of general public importance which ought 

to be considered by that Court.”; and 

 

2.2.3. the Constitutional Court decides whether the matter is within its 

jurisdiction.   
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2.3. As it will appear from what is stated herein below, it is the Applicant’s 

contention that the present matter raises Constitutional issues and, 

further, raises arguable points of law of general public importance which 

ought to be considered by the Constitutional Court.  

 

2.4. It is respectfully submitted that there is a reasonable prospect that this 

Honourable Court will overturn the findings of the Labour Appeal Court 

and further settle the key issues arising from the Judgments of the two 

courts below, once and for all.   

 

3. BRIEF BACKGROUND TO THE MATTER  

 

3.1. As indicated hereinabove, the Applicant is a non-South African citizen.  

He came into the Republic of South Africa to work for the First 

Respondent.  Before coming to South Africa the Applicant was gainfully 

employed in Dubai.   

 

3.2. The Applicant commenced his employment with the First Respondent 

with effect from 22 July 2013.  He was employed on a permanent basis 

in terms of a contract of unlimited duration.   

 

3.3. A copy of the Applicant’s contract of employment is attached hereto as 

Annexure “D”. 
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3.4. The Applicant was suspended from work by the First Respondent on 21 

February 2014.  The suspension was allegedly effected so as to pave 

way for an investigation into allegations of misconduct.  

 

3.5. On Monday, 3 March 2014, and without any hearing whatsoever, the 

First Respondent, under the hand of the Second Respondent, summarily 

terminated the Applicant’s contract of employment on an allegation that 

he had committed gross misconduct.  

 

3.6. On the same day, being 3 March 2014, the Applicant was unlawfully 

coerced and forced, against his free-will, to sign the purported 

agreement.  The purported agreement claimed that the Applicant had 

accepted the termination of his employment.  A copy thereof is attached 

hereto as Annexure “E”. 

 

3.7. Further, and in terms of the purported agreement, the Applicant was not 

allowed to approach any relevant authority, including the CCMA and the 

Courts for relief in respect of the termination of his employment.  

 

3.8. The Applicant’s contract of employment, at clause 10.1 thereof, entitles 

the First Respondent to terminate his employment with immediate effect 

if at any time he is “….guilty of gross misconduct, mismanagement or 

neglect in the performance of any duty owed by [him] to the [first 

respondent];…”  
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3.9. The Respondents terminated the Applicant’s contract of employment, in 

the manner that they did, allegedly in terms of the aforementioned clause 

10.1 of the contract of employment.  

 

3.10. Before the Labour Court, it was the Applicant’s case that it was an 

express term, alternatively an implied term, of his contract of employment 

that he shall have a right to a fair hearing prior to the termination of the 

said employment contract under clause 10.1 thereof. 

 

3.11. It is still the Applicant’s contention that the contract of employment 

contained such an express, alternatively implied term.  It was further 

argued by the Applicant before the Labour Court and the Labour Appeal 

Court, both in his papers and at the hearing, that the determination of his 

‘guilt’ for gross misconduct could only occur after the First Respondent, 

as the employer, had followed a fair procedure prior to terminating the 

employment relationship.   

 

3.12. To elaborate on this point further, the Applicant contended that it was a 

term of his contract of employment that same can be terminated if he is 

guilty of, inter alia, gross misconduct, which determination of guilt can 

only be made pursuant to an enquiry as to whether or not he has made 

himself guilty of the alleged misconduct.  
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3.13. In the present matter, the Applicant contends that his contract of 

employment was summarily terminated without there having been a fair 

procedure followed to establish whether or not he was guilty of the 

alleged gross misconduct.   

 

3.14. With there having been no fair procedure followed before the termination 

of the Applicant’s contract of employment, it is respectfully submitted that 

such conduct, on the part of the First Respondent, amounted to a 

violation and breach of the contract of employment.   

 

3.15. The Applicant did not accept the First Respondent’s breach of the 

contract of employment and insisted on specific performance, hence the 

urgent application.  

 

3.16. The Applicant basically contended that the First Respondent had, itself, 

repudiated the contract of employment.  Following the terminating of 

employment and in March 2014, the Applicant launched an urgent 

application before the Labour Court.   

 

3.17. The Applicant does not wish to inundate the present affidavit by 

repeating the contents of the founding papers in the urgent application.  

The Applicant, however, prays that the contents of the attached 

application be read as if they are specifically incorporated into the 

present affidavit.   
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3.18. The matter came before Labour Court on 14 March 2014 for argument.  

After the hearing of arguments in respect of the matter, the court 

reserved his Judgment. 

 

3.19. The Judgment in the urgent application launched by the Applicant was 

delivered on 12 May 2014, although the Judgment itself is incorrectly 

dated 12 March 2014.   

 

3.20. With leave to appeal having been granted following a petition to the 

Judge President of the Labour Appeal Court, the Applicant duly 

prosecuted his appeal against the Labour Court’s judgment. The appeal 

before the Labour Appeal Court was heard on 12 November 2015.  The 

Applicant now seeks leave to appeal against the Judgment of the Labour 

Appeal Court.  

 

4. THE JUDGMENT OF THE LABOUR COURT 

 

4.1. Quite remarkable, the Labour Court was unable “…to agree with the 

Applicant that clause 10.1.3 of the employment contract can be read 

as expressly or for that matter impliedly imposing a duty to follow a fair 

procedure before termination of the employment contract.” [At par 20 of 

the Judgment] 
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4.2. The Labour Court found that, “[in] terms of the common law contract 

(sic), the employer is entitled to terminate the employment contract on 

the basis of its view that the applicant is guilty of misconduct as 

envisaged in clause 10 of the employment contract.” [At par 20 of the 

Judgment]  

 

4.3. The Labour Court held that such would be “…termination of the 

employment contract on the basis of breach of contract.” [At par 20 of 

the Judgment] 

 

4.4. In the present matter, the Labour Court held that the word „guilty’ was 

used “…as a form of breach of contract upon which the employer was 

entitled to terminate the contract in terms of the principle set out in the 

common law contract.” [At par 21 of the Judgment] 

 

4.5. The Labour Court strangely distinguished the present matter from its 

earlier decision in the matter of Ngubeni vs National Youth 

Development Agency & Another (J 2322/13) [2013] ZALCJHB 269 (21 

October 2013).   

 
4.6. The identified distinguishing factor was that the Labour Court, in the 

Ngubeni matter, “…took into account that [the employer] had in its letter 

offered [the employee] a hearing before the termination of his 

employment contract.” [At par 19 of the Judgment] 
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4.7. With regards to the contended invalidity of the purported separation 

agreement, the Labour Court could,   surprisingly,   not   find   any 

relevance of section 5(4) of the LRA to the present matter. [At par 25] 

 
4.8. The Labour Court held that section 5(4) had to be read with section 4 of 

the LRA, which deals with freedom of association and general 

protection of that right.  [At par 25 of the Judgment] The Labour Court, 

further, held that section 5(4) also deals with the protection of those 

employees and persons seeking employment.  [At par 25 of the 

Judgment] 

 

4.9. It, therefore, rejected the Applicant’s contention that section 5(4) of the 

LRA rendered the purported separation agreement invalid. [At par 25 of 

the Judgment] 

 

4.10. Quite significantly, once again, the Labour Court took the view that 

clauses 3.1 and 3.1.4 of the purported separation agreement were 

“…nothing but the expression of the in full and final settlement and 

constituted a compromise in relation to the right to institute any 

proceedings arising from the subject matter of the settlement 

agreement.” [At par 39 of the Judgment] 

 

4.11. In  conclusion,  the  Labour  Court  found  the  separation agreement 

to be valid and binding on both parties.  The Labour Court went on to 

condemn the Applicant in costs. [At par’s 40 and 41 of the Judgment]
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5. THE JUDGMENT OF THE LABOUR APPEAL COURT  

 

5.1. The Labour Appeal Court, correctly, approached the matter from 

contractual principles as they find application in agreements entered into 

between an employer and an employee. It, accordingly, made no 

reference to the LRA and its provisions. 

 

5.2. The premise upon which the Judgment and findings of the Labour Court 

were assailed on appeal was, however, erroneously approached by the 

Labour Appeal Court. [At par 39 of the LAC Judgment] 

 

5.3. The Applicant’s primary complaint was that the First respondent 

breached the contract of employment entered into between the parties by 

not affording him the right to a pre-dismissal hearing. The issue around 

duress was a, by the way, aspect which explained why the Applicant 

ended up signing the separation agreement.  

 

5.4. The Applicant’s attack against the separation agreement was not 

founded, primarily, on duress but on it being against public policy and in 

violation of the provisions of section provisions of section 5(4) of the 

LRA.   

 
5.5. Accordingly, it is respectfully submitted that the Labour Appeal Court 

entered upon a wrong enquiry as to the basis upon which the Applicant’s 

case was founded.  
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5.6. The further issue identified by the Labour Appeal Court was the exact 

premise upon which the separation agreement was being assailed, over 

and above it being in violation of section 5(4) of the LRA.   

 
5.7. The Labour Appeal Court, noticeably, did not make any pronouncement 

on the relevance of section 5(4) of the LRA to the provisions of the 

separation agreement.  

 

5.8. It is respectfully submitted that the decision of this Honourable Court in 

Barkhuizen v Napier 2007 (5) SA 323 (CC) was erroneously applied by 

the Labour Appeal Court to the facts and circumstances of the present 

matter.  

 

5.9. In the present matter, there was not just a limitation on the right to seek 

judicial redress, there was an absolute bar. The permissible contractual 

limitation on seeking judicial redress, according to Barkhuizen, was in 

relation to the time period within which to approach a court of law.  

 

5.10. In Barkhuizen, this Honourable Court stated that the clause in issue in 

the said case did not “…deny the applicant the right to seek judicial 

redress; it simply requires him to seek judicial redress within the 

period it prescribes failing which the respondent is released from 

liability.”  
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5.11. In the present matter, the separation agreement absolutely denied the 

Applicant the right to seek judicial redress. This fact was respectfully 

overlooked by the Labour Appeal Court.  

 

5.12. The exception identified in Barkhuizen (on the permissibility of a 

contractual limitation on judicial redress) finds no application in the 

present matter, in that the right to seek judicial redress was completely 

denied by the separation agreement. 

 

5.13. The finding that the limitation on redress was agreed to within the context 

of the terms of a compromise was, with respect, a misdirection by the 

Labour Appeal Court. The denial of the right to seek judicial redress (as 

opposed to a mere limitation of such right) cannot be regarded as a 

compromise.  

 

5.14. Lastly, the Labour Appeal Court erred by not dealing with the question 

whether the Applicant held a contractual right to a hearing prior to the 

termination of his employment. The Labour Appeal Court’s finding, on 

this score, was premised on the separation agreement being found to be 

valid and amounting to a compromise.  With this finding being in issue in 

the present application, the premise upon which the contractual right to a 

hearing prior to dismissal was not entertained equally becomes the 

subject for re-consideration by this Honourable Court. 
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6. SECTION  167  OF  THE  CONSTITUTION  :  THE  CONSTITUTIONAL 

ISSUES AND THE ARGUABLE POINTS OF LAW OF GENERAL PUBLIC 

IMPORTANCE WHICH OUGHT TO BE CONSIDERED BY THE 

CONSTITUTIONAL COURT 

 

6.1. In the present matter, the Applicant contends that there are two key 

issues that fit the case squarely within the ambits of the provisions of 

section 167 of the Constitution. They are: 

 

(i)         The right to a pre-dismissal hearing under common law: 

 

6.2. In this matter, the Applicant asserts the right to a pre-dismissal hearing 

under common law, as developed under the constitutional imperative to 

harmonise the common law to the bill of rights.   

 

6.3. It is the Applicant’s contention that he is, in terms of the common law, 

entitled to a pre- dismissal   hearing   before   the   termination   of   his   

contract   of employment.  

 
6.4. Apart from sourcing that right, generally and in broad terms, from the 

common law, the Applicant contends that his contract of employment, 

properly interpreted, implied such right.  Accordingly, the Applicant avers 

that the right to a pre-dismissal hearing was implied in the contract 

itself.
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6.5. The Applicant avers, further, that such right was also implied by law in 

the context of the present matter. On this score, the Applicant holds 

the view that the right to a hearing is now protected by the common law, 

as developed under the  Constitution.   

 

6.6. In the  event that it  is found no such right vests in the Applicant 

under common law, the Applicant contends this Honourable Court 

ought to develop the common law to incorporate such right under 

the injunction at section 39(2) of the Constitution. Accordingly, it is 

submitted that the matters arising in this matter do raise constitutional 

issues warranting the attention of this Honourable Court. 

 

6.7. It is also worth mentioning that such matters, further, raise significant 

and arguable points of law also warranting the attention of this 

Honourable Court. There has been clearly contradicting decisions of the 

Supreme Court of Appeal (“the SCA”) on the question of the right to a 

pre-dismissal hearing under common law. 

 

6.8. Initially, the SCA expressly stated that such a right (the right to a pre- 

dismissal hearing) was available under common law in the context of the 

employment relationship.  In this regard, we refer to the following 

decisions:
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 Old Mutual Life Assurance Co SA Ltd v Gumbi 

(211/2006) [2007] ZASCA 52; [2007] SCA 52 (RSA) ; [2007] 4 

All SA 866 (SCA) (17 May 2007); and 

 

 Boxer  Superstores  Mthatha  v  Mbenya  (97/2006)  [2007] 

ZASCA 79; [2007] SCA 79 (RSA) ; [2007] 8 BLLR 693 (SCA) 

(31 May 2007) 

 

6.9. Later on, SCA retracted its position by stating that there was no such 

right under common law, unless the contract specifically provides so. 

See in this regard: 

 

 Transman  (Pty)  Ltd  v  Dick  and  Another  (147/08)  [2009] 

ZASCA 38; 2009 (4) SA 22 (SCA) ; [2009] 3 All SA 183 (SCA) 

[2009] 7 BLLR 629 (SCA) (31 March 2009) 

 

 South   African   Maritime   Safety   Authority   v   McKenzie 

(017/09) [2010] ZASCA 2; 2010 (3) SA 601 (SCA) ; [2010] 3 All 

SA 1 (SCA) ; (2010) 31 ILJ 529 (SCA) ; [2010] 5 BLLR 488 

(SCA) (15 February 2010) 

 

6.10. It is inter alia on that basis that the Applicant contends the matter does 

indeed raise an arguable point of law of general public importance which 

ought to be considered by the Constitutional Court.
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(ii)      The   constitutionality   and   validity   of   the   purported   separation 

agreement: 

 

6.11. The constitutionality and validity of an agreement limiting and/or 

contradicting the protection afforded to employees in terms of sections 4 

and 5 of the LRA is also at issue in this matter.  This aspect of the case 

equally raises an arguable point of law of general public importance. 

 

6.12. In particular, the Applicant contends that any separation agreement, 

which contains the clauses preventing an employee from referring his or  

her matter to  the CCMA  and/or  to  Courts  and/or  authorities is 

contrary   to   public   policy   and   a   direct   infringement   of   the 

constitutionally protected right to fair labour practices as emanating from 

section 23(1) of the Constitution. 

 

6.13. The fundamental right vesting on the Applicant, as per section 23(1) of 

the Constitution, has been given meaning by, inter alia, sections 4 and 5 

of the LRA. 

 

6.14. In giving meaning to the constitutionally entrenched right to fair labour 

practices, section 5(4) of the LRA specifically renders invalid any 

provision in an agreement that contradicts or limits the provisions 

sections 4 and 5 of the LRA. 
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6.15. Of  relevance,  section  5(2)  of  the  LRA  prohibits  any  person  from 

preventing (or threatening to prevent) an employee from exercising 

any   right   conferred  by   the   LRA   or   from   participating   in   any 

proceedings in terms of the LRA. 

 

6.16. It is the Applicant’s contention that the limitation of the rights conferred 

by section 5(2) of the LRA is essentially a limitation to the constitutionally 

entrenched right to fair labour practices, as it appears from section 23 of 

the Constitution. Accordingly, it is the Applicant’s firm view that the 

matter does indeed raise a constitutional issue. 

 

6.17. As matters stand, both the Labour Court and the Labour Appeal Court 

have held that the separation agreement is valid and binding on the 

parties.  

 

6.18. This means that the Applicant is prevented from even challenging the 

termination of his employment contract before the CCMA. The matter 

does, therefore, raise an arguable point of law of general public 

importance. 

 

7. INTERESTS OF JUSTICE TO GRANT LEAVE TO APPEAL 

 

7.1. Having regard to the facts of the present matter, the Applicant accepts 

that the test in an application of this nature is whether it is in the interests 

of justice for this Honourable Court to entertain the appeal.  
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7.2. It is, respectfully, submitted that it is in the interests of justice for this 

Honourable Court to grant leave to appeal.  We say so as there are 

fundamental issues from the Judgments of the Labour Court and the 

Labour Appeal Court warranting consideration by this Honourable Court.  

 

7.3. As stated hereinabove, it is respectfully submitted that it will be of utmost 

importance that this Honourable Court fully and finally determines the 

question of the right to a pre-dismissal hearing emanating from the 

common law contract of employment.  

 
7.4. In this regard, there are two Judgments of the Labour Court which 

appear to contradict each other. The first is the Ngubeni decision 

(supra) and the second is the Judgment in respect of the present matter. 

In the Ngubeni matter (supra), the Labour Court held as follows at par 

15: 

 

“Section 23 of the Constitution guarantees, amongst other  

rights,  the  right  to  fair  labour  practices.    The courts have 

on a number of occasions held that this right extends to a 

right not to be unfairly deprived of work security, and that a 

requirement of fair procedure is an integral element of that 

right.” 
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7.5. It  is,  therefore,  respectfully  submitted  that  it  would  be  of  great 

importance to the labour law community and to the public at large if 

this Honourable Court was to pronounce on the question of the right to a 

pre-dismissal hearing under the common law.  

 

7.6. As indicated hereinabove, the SCA previously held that the right to a 

pre-dismissal hearing was protected by inter alia the common law, to the 

extent necessary, as developed under the constitutional imperative to  

harmonise  the  common  law  to  the  bill  of  rights  [See:  Gumbi 

decision].    

 

7.7. The SCA later interpreted its earlier Judgment not to incorporate the said 

entitlement under common law [See: McKenzie decision].  It is, 

therefore, respectfully submitted that this issue would only be resolved 

by this Honourable Court, one and for all. 

 

7.8. Regarding the validity of the purported separation agreement, it is 

respectfully submitted that the decision of the Labour Appeal Court will 

have wide and far reaching implications for individuals that are coerced 

or duped into signing agreements that are clearly in conflict with the 

provisions of section 5(4) of the LRA. In its Judgment, the Labour Appeal 

Court upheld the purported separation agreement as being nothing but 

a compromise.  

 



26 
 

7.9. That finding from the Labour A p p e a l  Court touches on the issue 

of public policy. The separation agreement is clearly contra bonos 

mores.  

 
7.10. It   is   the   Applicant’s  contention   that   the   purported   separation 

agreement is not only in conflict with the constitutionally entrenched right 

to fair labour practices, it is also against public policy.  

 

7.11. The said agreement effectively undermines the protection afforded by 

the Constitution and the LRA to employees who may wish to challenge 

the manner in which their employment was terminated. 

 

7.12. It would, therefore, be in the interests of justice that leave to appeal is 

granted and this Honourable Court pronounces on the applicability of 

section 5(4) of the LRA to the separation agreement, which section 

5(4) is but one of the protection of the fundamental right entrenched in 

section 23(1) of the Constitution. 

 

7.13. In the present matter, the Labour Appeal Court found the purported 

separation agreement to be valid and amounting to nothing but a 

compromise.   

 
7.14. This meant that the Applicant was not in a position to approach even the 

CCMA to challenge the fairness of his dismissal, if he may have so 

wished. This, to the Applicant, raises a constitutional issue. 
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8. CONCLUSION 

 

8.1. For the reasons set out above, it is respectfully submitted that it is in 

the interests of justice for this Honourable Court to grant leave to appeal 

as: 

 

8.1.1. the appeal would raise important constitutional issues dealing 

with the right to a pre-dismissal hearing under common law (as 

developed  by  the  Constitution)  as  well  as  the  validity  of 

settlement agreements that conflict with or undermine section 

23(1) of the Constitution, as given meaning to by the provisions of 

the LRA; 

 

8.1.2. there is a reasonable prospect that this Honourable Court will 

overturn the findings of the Labour Appeal Court as a result of the 

fundamental misdirections on the part of that court; and 

 

8.1.3. the decision of the Labour Appeal Court has resulted in a travesty 

of justice and inequity to the Applicant as he is, by now, prohibited 

from even referring a dispute about the termination of his 

employment contract to the CCMA under the provisions of the LRA.   

In this connection, the Labour Appeal  Court has decisively held 

that the separation agreement is valid and binding. 

 



28 
 

 

8.2. In addition, there are important arguable points of law of general public 

importance   in   this  matter   which   ought   to   be   considered   and 

determined by the Constitutional Court. 

 

WHEREFORE the Applicant prays for an Order in terms of the Notice of Motion 

to which this Affidavit is attached.  

 

_____________________________________ 

DEPONENT 

 
 
 

I  CERTIFY  that  this  Affidavit  was  SIGNED  and  SWORN  to  before  me  at 
 

                                         on this the              day of FEBRUARY 2016, by the 

Deponent having acknowledged that  he/she knew and understood the 

contents of this Affidavit, had no objection to taking this oath, considered this 

oath to be binding on  his  conscience  and  who  attached  the  following  words:  

“I  swear  that  the contents of this affidavit are true, so help me God”. 

 
 
 
 
 

COMMISSIONER OF OATHS 
 

 
  

 


