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AFFIDAVIT   

 
 

I, the undersigned, 

 

AVISHKAR DUKHI 

 

do hereby make oath and say that: 

 

 

1. I am an adult businessman, the sole member of the 

applicant for leave to appeal and save where otherwise 

stated the facts set out herein are within my personal 
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knowledge and are to the best of my belief both true and 

correct. 

2. This affidavit is filed in support of an application by the 

above applicant, The Business Zone 101 CC t/a Emmarentia 

Convenience Centre ("The Business Zone") under the 

Constitutional Court Rule 19 for leave to appeal to this Court 

against the judgment and order of the Supreme Court of 

Appeal in the matter of Engen Petroleum Limited v The 

Business Zone 101 CC t/a Emmarentia Convenience Centre 

and Others, which was delivered on 27 November 2015.   A 

copy of the judgment is annexed hereto marked "A". 

Summary of Application 

3. The Petroleum Products Act, 120 of 1977 ("the Act") bestows 

an unusual power on the Controller of Petroleum Products 

(“the Controller”), and on appeal, to the Minister. It is a 

statutory power to require private parties in the petroleum 

industry to submit to arbitration any “contractual practice” 

which one of the parties alleges to be unfair or 
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unreasonable. The Act therefore imposes just and equitable 

obligations on participants in the petroleum industry in 

relation to their contractual practices. This application for 

leave to appeal raises the question of the proper scope of 

these powers. The Supreme Court of Appeal, reversing the 

High Court’s decision, found that a “contractual practice” in 

the words of the Act, is not wide enough to encompass an 

unfair and unreasonable cancellation of the contract by 

one of the parties. The Business Zone contends that such an 

interpretation of the powers of the Controller (and the 

Minister on appeal) would defeat one of the key purposes of 

this statutory provision. It would entail that a party who is one 

of the affected participants in the industry could escape the 

statutory standard of fairness and reasonableness by unfairly 

or unreasonably cancelling the contract concerned. That is 

what has occurred in the present case. 

4. As I describe below, the question of the proper ambit of this 

unusual statutory power of the Controller (and the Minister 

on appeal) is clearly a constitutional issue (whether or not 
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the exercise of the power constitutes administrative action). 

Moreover, in view of its importance to participants in this 

sector of the industry, apart from its significance for the 

parties, it is in the interests of justice that this court considers 

the appeal. 

5. In this affidavit I expand upon this by address the following: 

5.1. An introduction providing an overview of the 

decisions made by the Controller and Minister 

pursuant to the request for arbitration made by 

the Business zone under section 12B. 

5.2. The purpose and effect of section 12B. 

5.3. The jurisdictional requirements of this court, 

namely; 

5.3.1. The appeal raises a constitutional matter; and 

5.3.2. It is in the interests of justice. 

5.4. The relevant facts 
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5.5. The grounds of appeal to this Court. 

5.6. Whether the decision of the Controller and/or the 

Minister constituted administrative action. 

5.7. The relief sought by the Business Zone. 

 

Introduction 

6. The appeal turns on the proper interpretation of the 

following provisions of section 12B of the Act.  

"12B Arbitration 

 

(1)  The Controller of Petroleum Products may on request 

by a licensed retailer alleging an unfair or 

unreasonable contractual practice by a licensed 

wholesaler, or vice versa, require, by notice in writing 

to the parties concerned, that the parties submit the 

matter to arbitration. 

(2)  …  

(3)  …  
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(4)  An arbitrator contemplated in subsection (2) or (3)- 

(a)  shall determine whether the alleged contractual 

practices concerned are unfair or unreasonable 

and, if so, shall make such award as he or she 

deems necessary to correct such practice; and  

(b)  shall determine whether the allegations giving 

rise to the arbitration were frivolous or capricious 

and, if so, shall make such award as he or she 

deems necessary to compensate any party 

affected by such allegations; 

(5)  …"  

 

7. On 4 April 2011, The Business Zone, being a licensed retailer, 

addressed a request for arbitration in terms of section 12B of 

the Act to the Controller of Petroleum Products ("the 

Controller") alleging three unfair and unreasonable 

contractual practices on the part of Engen Petroleum 

Limited ("Engen").              

8. The Controller refused the applicant's request for arbitration 

because Engen alleged that it had cancelled the contract 

between the parties and the Controller was of the view that,  
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 "in the absence of an existing valid Agreement of Lease 

and Operation of Service Station, [the applicant's] request 

for arbitration does not satisfy the minimum requirements 

in terms of s. 12B of the Act." 

9. The applicant thereupon appealed to the Minister of 

Minerals and Energy ("the Minister") against the Controller's 

decision in terms of section 12A of the Act. 

10. The Minister dismissed the applicant's appeal on the same 

ground as the Controller.  The reason for her dismissal of the 

appeal was that, 

  "In my opinion s12B of the Act may only be applied in 

cases where there is an existing or continuing 

contract between the parties." 

11. She added that because Engen had cancelled the 

contract and the validity of its cancellation was pending 

before the High Court, a referral to arbitration "would not be 

proper". 

12. The Minister concluded that she had been advised that, 
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 "a single juristic Act (the exercise of a legal right to cancel 

a contract) intended to terminate an agreement cannot, 

in law, constitute or be characterised as an unfair or 

unreasonable contractual practice for the purpose of 

section 12B of the Act." 

13. The Business Zone brought an application to review the 

Controller's and/or the Minister's decisions.  The application 

was opposed by Engen.  The review application succeeded 

before Prinsloo J in the North Gauteng High Court who 

delivered judgment in the matter on 5 May 2014.  A copy of 

the judgment is annexed hereto marked "B".  

14. Engen appealed the decision of Prinsloo J to the Supreme 

Court of Appeal.  

15. The Supreme Court of Appeal rejected the interpretation 

placed on section 12B by Prinsloo J and upheld the 

interpretation of the Controller and the Minister.   It held that 

section 12B -  
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 "cannot confer jurisdiction on an arbitrator to decide 

disputes which arose under a contract which has 

been terminated."1 

16. The Supreme Court of Appeal went on to hold that the 

Controller  cannot vest the arbitrator appointed under 

section 12B, with the power to determine whether the 

contract has been validly cancelled because,  

 "it would confer upon the arbitrator to make a 

decision which itself would determine whether or not 

she had jurisdiction over the dispute."2 

17. The Business Zone submits that the interpretation of section 

12B is wrong in law and seeks the leave of this Court to 

appeal that decision. 

18. It is respectfully submitted that the error of law vitiates the 

decisions of the Controller, the Minister and the Supreme 

Court of Appeal. 

THE PURPOSE AND EFFECT OF SECTION 12B 

                                            
1  SCA Judgment: para 24 
2  SCA Judgment: para 24 
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19. Section 12B was inserted into the Act by the Petroleum 

Products Amendment Act, 58 of 2003 ("the Amendment 

Act"), which commenced on 17 March 2006, and the 

preamble to which reads as follows: 

"To amend the Petroleum Products Act so as to define 

certain expressions and to substitute or delete certain 

definitions; to provide for the licensing of persons involved 

in the manufacturing or sale of petroleum products; to 

promote the transformation of the South African 

petroleum and liquid fuels industry; to prohibit certain 

actions relating to petroleum products; to amend, 

substitute or repeal obsolete provisions; to provide for 

appeals and arbitrations; to authorise the Minister of 

Minerals and Energy to make specific regulations; to 

substitute the long title; and to provide for matters 

connected therewith." 

 

20. Schedule 1 to the Amendment Act contains a Charter for 

the South African Petroleum and Liquid Fuel Industry on 

Empowering Historically Disadvantaged South Africans in the 

Petroleum and Liquid Fuels Industry.  Both the Charter and 

the Amendment to the Act seek to foster a supportive 

culture and to redress the historical imbalance in the 
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Petroleum and Liquid Fuel Industry.   

21. It is submitted that the mischief which section 12B seeks to 

redress is the unequal bargaining power between fuel 

wholesalers and fuel retailers in the petroleum industry.  

22. The fuel wholesalers are large multi-national companies 

whereas the fuel retailers are generally individuals or small to 

medium enterprises operating service stations.  The contracts 

prepared by the wholesalers contain a myriad of terms 

some of which, may be both far-reaching and unfairly 

oppressive.   

23. The Legislature when promulgating section 12B sought to 

introduce concepts of fairness and reasonableness into the 

contractual relationship between licensed fuel retailers and 

wholesalers.3   

24. The purpose of section 12B is to address the inequality in the 

                                            
3  There is a range of English cases dealing with unfair and unconscionable terms 

contained in contracts in the petroleum industry, see for example  Alec Lobb 
Ltd v Total Oil GB Ltd  [1985] 1 All ER at 303 CA; Esso Petroleum Co Ltd v 
Harpers Garage (Stourport) Ltd 1996] All ER 725 
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industry by allowing the Controller to refer any complaints of 

“unfair or unreasonable contractual practice” to an 

arbitrator with wide remedial powers.   

25. The real significance of the section is not the referral to 

arbitration, but the imposition of an overriding requirement 

of “fair and reasonable contractual practice” imposed on 

the parties.  This is a wide, equitable requirement that judges 

the parties’ conduct in their implementation of their 

contract, by asking, not whether their conduct complies 

with the terms of their contract, but whether it is fair and 

reasonable.  This equitable standard overrides the particular 

terms of their contract.  The arbitrator is enjoined to 

determine whether their contractual practices are fair and 

reasonable, whether or not they conform to the terms of 

their contract. 

26. The section gives the parties a right to refer disputes to an 

impartial arbitrator and to seek redress for any unfair or 

unreasonable contractual practices committed against 
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them. 

27. The “contractual practices” of the parties subject to the fair 

and reasonable requirement may include the cancellation 

of the contract.  It would be open to an arbitrator to hold 

that the cancellation of the contract was not fair and 

reasonable, whether or not it was a valid cancellation in 

accordance with the terms of the contract and the 

common law.  That is so for the following reasons: 

27.1. A single act may constitute a “practice” within the 

meaning of section 12B.  This accords with the 

reasons set out by this Court in the judgment in 

Maphango,4 at paragraph 57. 

 

27.2. The ordinary meaning of a “contractual practice” 

includes its cancellation by one of the parties 

acting in accordance with the contract and the 

common law.  The cancellation of the contract is 

as much a “contractual practice” as any other 

step in the implementation and enforcement of 

the contract. 

                                            
4  Maphango and Others v Aengus Lifestyle Properties (Pty) Ltd 2012 (3) SA 

531 (CC) 
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27.3. The cancellation or threat of cancellation of a 

contract is indeed the most potent tool available 

to the contracting parties for its enforcement.  It 

may be used to enforce the unfair and 

unreasonable provisions of a one-sided contract.   

 

27.4. It would defeat the purpose of the section to say 

that, although the arbitrator may require the 

conduct of the parties in the implementation of 

their contract to be fair and reasonable, the 

cancellation of the contract by either of them is 

beyond his jurisdiction.  The very unfairness or 

unreasonableness of the conduct of a 

contracting party may lie in his or her cancellation 

of the contract without moral or commercial 

justification but on grounds that are justified under 

the contract and at common law.  The narrow 

interpretation adopted by the Controller, the 

Minister and the Supreme Court of Appeal would 

thus undermine the very purpose of s 12B. 

 

28. Section 12B thus fulfils much the same function as the “fair 

practice” standard imposed by the Rental Housing Act 50 of 

1999 which this Court described in Maphango as follows: 
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 “[47] As I see the question before us is not whether the Act 

prohibited the landlord from terminating the tenants’ 

leases in order to secure higher rents, but whether the 

termination was capable of constituting an unfair 

practice.  

 … 

[51] In this way, the Act superimposes its unfair practice regime 

on the contractual arrangements the individual parties 

negotiate.  

[52] It follows that where a tenant lodges a complaint about a 

termination based on a provision in a lease, the Tribunal 

has the power to rule that the landlord’s action constitutes 

an unfair practice, even though the termination may be 

permitted by the lease and the common law.  

[53] This makes it even clearer that the statutory scheme does 

not stop at contractually agreed provisions, and conduct 

in reliance on them.  It goes beyond them.  It subjects 

lease contracts and the exercise of contractual rights to 

scrutiny for unfairness in the light of both parties’ rights and 

interests.”  

 

JURISDICTION OF THIS COURT 

 

A constitutional matter 

 

29. This appeal raises the following constitutional matters: 
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29.1. A review of the exercise of public power by an 

organ of state is always a constitutional matter 

and it is respectfully submitted that it is so in this 

case. 

 

29.2. More importantly, this case turns on the proper 

interpretation of section 12B and the ambit of the 

powers of the Controller to appoint an arbitrator 

and the powers of the latter in the determination 

of a dispute between a wholesaler and a retailer 

of petroleum products.  It thus raises important 

questions about the nature and scope of the 

public powers of an organ of state. 

 

29.3. The exercise of the Controller's discretion under 

section 12B requires a consideration of a party's 

right to arbitration in terms of section 34 of the 

Constitution. 

Interests of justice 

30. I submit that The Business Zone has reasonable prospects of 

success on the merits of the appeal.  This is a factor relevant 
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to the question of whether it would be in the interests of 

justice to grant this application for leave to appeal. 

31. I submit that there are persuasive reasons why it would be in 

the interests of justice to grant this application, namely: 

31.1. The issues relating to the interpretation, ambit and 

scope of section 12B are important issues which 

affect the entire petroleum industry and the 

public at large. 

31.2. The application raises issues which have yet to be 

determined by this Court. 

31.3. The application also concerns a determination of 

the scope of the Controller's discretion under 

section 12B and the nature of arbitration 

proceedings under that section. 

31.4. There are conflicting judgments in the High Court 

as to the interpretation of the provisions of section 

12B.   
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31.5. For the reasons set out herein, the narrow 

interpretation placed on section 12B by the 

Supreme Court of Appeal will render the provisions 

of that section nugatory. 

31.6. The decision will have a  fundamental effect on all 

pending matters which have been referred to 

arbitration under section 12B.    

31.7. A determination of the issues in this matter will 

provide clarity to the petroleum industry. The issues 

are pivotal to the statutory regime by which the 

Controller and the Minister regulate disputes 

between wholesalers and retailers of petroleum 

products. 

31.8. The matter raises arguable points of law of general 

public importance and I submit that the present 

case is an appropriate one through which an 

authoritative decision can be made on important 

issues. 
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RELEVANT FACTS 

32. During 2005 The Business Zone purchased the business of a 

fuel service station situated at the corner of Tana road and 

Barry Herzog Avenues, Emmarentia, Johannesburg.   

33. During April 2005 The Business Zone and Engen entered into 

a Lease and Operation of Service Station Agreement ("the 

first agreement") in terms of which Engen leased the service 

station to The Business Zone.  

34. The first agreement was for a period of three years and 

entitled The Business Zone to conduct a fuel service station 

and a retail shop from the premises.   The first agreement 

contained provisions relating to numerous matters and 

entitled Engen to terminate the supply of fuel in the event of 

the retailer failing to comply with any of the terms thereof. 

35. In April 2008, the parties entered into a second Lease and 

Operation of Service Station Agreement ("the second 
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agreement") and on 16 February 2010 a Lease Premium 

Addendum was concluded. 

36. On 20 September 2010 The Business Zone addressed a letter 

to Engen calling upon it to provide additional access points 

to the service station.   

37. In response to this letter on 12 October 2010 Engen 

addressed a letter to The Business Zone recording that 

certain alterations had been effected to the leased 

premises in breach of the second agreement and calling 

upon The Business Zone to remedy the breach within seven 

days. 

38. In response to the breach letter, The Business Zone 

addressed a letter detailing the reasons why improvements 

had been made to the site and emphasising that the 

improvements had been effected for security reasons and 

to ensure that stock held by The Business Zone was secure 

and properly maintained.   
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39. Notwithstanding the explanation given by The Business Zone, 

on 22 October 2010 Engen purported to cancel the second 

agreement. 

40. Engen continued to supply The Business Zone with products 

up until 24 March 2011, at which point Engen gave 48 hours' 

notice of its intention to terminate the supply of fuel to The 

Business Zone. 

41. The Business Zone thereupon brought an urgent application 

and obtained an order compelling Engen to continue to 

supply petroleum products pending a referral of the dispute 

to the Controller in terms of section 12B. 

42. On 4 April 2011 The Business Zone addressed a request to the 

Controller for a referral of the dispute to arbitration in terms 

of section 12B.  The request, in addition to the unfair and 

unreasonable cancelation of the contract alleged a 

number of additional unfair and unreasonable contractual 

practices which The Business Zone requested be referred to 

an arbitrator.   These included: 
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42.1. the unfair and unreasonable conduct giving rise to 

the cancellation of the lease, alternatively the 

unfair or unreasonable cancellation of the lease; 

42.2. the persistent failure on the part of Engen to take 

steps to provide additional access points to the 

site; 

42.3. the conclusion of a lease agreement with a third 

party contrary to the terms of the second lease 

agreement. 

43. In the request submitted to the Controller, it was contended 

that the termination of agreements based on spurious and 

trivial grounds in response to a fuel retailer's attempts to 

assert its rights was a contractual practice carried on by 

Engen which was both unfair and unreasonable. 

44. On 21 July 2011 (three-and-a-half months after the granting 

of the urgent application) Engen delivered an answering 

affidavit to the application which incorporated a counter-
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application for the eviction of The Business Zone premised on 

its alleged cancellation of the agreement. 

45. During October 2011 (six months after the submission of the 

request to the Controller) Engen delivered a lengthy 

response to the request wherein it contended, inter alia, that 

the Controller had no jurisdiction to entertain the request 

due to the fact that the second agreement had been 

cancelled. 

Review Application 

 

46. The Business Zone sought to review and set aside the  decision 

of the Controller and/or the Minister on inter alia the following 

grounds:- 

46.1. The decision was materially influenced by an error 

of law; and/or 

46.2.  The action was taken because irrelevant 

considerations were taken into account or 

relevant considerations were not considered, in 
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this regard the Controller and Minister preferred  

the allegations made by Engen over those of The 

Business Zone ; and/or 

46.3. The action itself was not rationally connected to 

the purpose for which it was taken; and/or 

46.4. The action itself was not rationally connected to 

the purpose of the empowering provision (section 

12B); and/or 

46.5. The action itself was not rationally connected to 

the information before the Controller; and/or 

46.6. The exercise of the power or the performance of 

the function was so unreasonable that no 

reasonable person could have exercised the 

power or performed the function; and/or  

46.7. The action was otherwise unconstitutional or 

unlawful. 
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GROUNDS OF APPEAL  

 

47. The Business Zone disputes the findings of the Supreme Court 

of Appeal on the following grounds: 

47.1. The Supreme Court of Appeal made an 

error of law in its interpretation of section 

12B, more particularly in that: 

47.1.1. In upholding the appeal against the 

decision of Prinsloo J, the Supreme Court of 

Appeal cited with approval the decision of 

Boruchowitz J in Engen Petroleum Limited v 

Tlhamo Retail (Pty) Ltd5.   

47.1.2. The Supreme Court of Appeal endorsed the 

High Court’s interpretation of section 12B in 

Tlhamo to the effect that the arbitrator’s 

only function is, 

                                            
5  1020 JDR 0958 (GSJ) 
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 “to determine whether an ongoing 

practice in the performance of an existing 

agreement or contract is unfair or 

unreasonable”. (para 22) 

 

  For this purpose, the Supreme Court of 

Appeal found that the arbitrator must 

accept the terms of the contract as given 

and determine, within the parameters of 

those terms, whether the parties’ conduct in 

their implementation is unfair or 

unreasonable.  The Supreme Court of 

Appeal held that arbitrator is moreover 

confined to the fairness and reasonableness 

of “an ongoing practice” and may not 

enquire into the fairness or reasonableness 

of any cancellation of the contract. 

 

47.1.3. I submit that the Supreme Court of Appeal's 

interpretation of section 12 B has two flaws, 

namely: 
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(a) It renders the arbitrator’s enquiry 

subordinate to the terms of the 

contract.   There is nothing in section 

12B to suggest that the terms of the 

parties’ contract determine the 

parameters of the arbitrator’s enquiry.  

On the contrary, the very purpose of 

the section is to counteract and 

provide a remedy for one-sided 

contracts. The arbitrator must 

determine whether the parties’ 

conduct in the implementation of the 

contract has been unfair or 

unreasonable, whether or not their 

conduct accorded with the terms of 

the contract. 

(b) It has already been submitted above 

that the arbitrator’s jurisdiction is not 

limited to ongoing practices in the 
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implementation of valid contracts.  The 

arbitrator may also enquire into the 

fairness and reasonableness of the 

cancellation of a contract.  That would 

often be where the unfairness and 

unreasonableness of the conduct of 

the more powerful party would 

manifest itself. 

47.1.4. The Supreme Court of Appeal found support 

for its interpretation of section 12B(1), that 

confines the arbitrator’s jurisdiction to an 

enquiry into ongoing practices in the 

implementation of a valid contract, in the 

nature of the arbitrator’s remedial power in 

section 12B(4)(a).  The section provides that, 

if the arbitrator finds a contractual practice 

to be unfair or unreasonable, he “shall 

make such award as he or she deems 

necessary to correct such practice”.  The 
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Supreme Court of Appeal asserted that 

such a corrective remedial jurisdiction “can 

operate only prospectively” and 

“accordingly presupposes an ongoing 

contractual relationship” (para 23).  Thus, it 

concluded, the section “cannot confer 

jurisdiction on an arbitrator to decide a 

dispute which arose under a contract which 

has been terminated” (para 24). 

47.1.5. The flaw in this reasoning lies in the Supreme 

Court of Appeal's assertion that the 

arbitrator’s corrective remedial jurisdiction 

“can operate only prospectively”.  The 

arbitrator is given a wide remedial power to 

“correct” any unfair or unreasonable 

contractual practice.  For instance, if the 

arbitrator finds that the cancellation of the 

contract was unfair or unreasonable, he or 

she may set it aside.  Such a remedy 
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corrects the unfair or unreasonable 

contractual practice albeit that it does so 

retrospectively. 

47.1.6. The Supreme Court of Appeal held that 

section 12B – 

    “cannot vest in an arbitrator the power to 

determine whether a contract has been 

validly terminated because if it did, it 

would confer upon the arbitrator the 

power to make a decision which itself 

would determine whether or not she has 

had jurisdiction over the dispute”.  (para 

24) 

   But this reasoning is circular.  It presupposes 

that the arbitrator has jurisdiction in the 

matter only if the contract between the 

parties is still valid and in force.  Only on this 

premise is the arbitrator’s jurisdiction 

dependent on the continued validity of the 

contract.  But, it is respectfully submitted, this 
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premise is false.  it has already been 

submitted that the arbitrator has the power 

to determine whether the cancellation of 

the contract was unfair or unreasonable 

and, if so, to set it aside. 

47.1.7. The Supreme Court of Appeal returned to 

Thlamo in para 25 and stated that it had 

correctly held that the purpose of section 

12B was to regulate the relationship 

between the wholesaler and retailer 

“against the backdrop of a valid contract” 

and thus excluded any jurisdiction vested in 

the arbitrator to determine the validity of 

the cancellation of the contract at 

common law.  But this reasoning, it is 

submitted, is flawed in the following 

respects: 
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(a) It has already been submitted that 

section 12B does not operate only 

“against the backdrop of a valid 

contract”.   

(b) Although it is accepted that it is not the 

function of an arbitrator to determine 

the validity of a cancellation at 

common law, the arbitrator would 

nonetheless have the power to 

determine whether the cancellation 

was fair and reasonable and, if not, to 

set it aside. 

(c) This means that the arbitrator 

supplements the roles of the common 

law and the High Court and does not 

contradict them. The arbitrator 

exercises an equitable jurisdiction by 

testing the parties’ contractual 
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conduct against the statutory standard 

of fairness and reasonableness in 

addition to and over and above the 

common law enforced by the High 

Court. 

47.1.8. The Supreme Court of Appeal stated in 

paragraphs 26 and 27 that it would lead to, 

    “a potentially chaotic situation if an 

arbitrator and a court both had jurisdiction 

to determine the existence of the 

contract”. 

47.1.9. It is submitted that the Supreme Court of 

Appeal's pessimism is based on its failure to 

recognise that the court and the arbitrator 

have separate jurisdictions and fulfil 

different functions.  It is the function of the 

court to determine whether a contract has 

been validly cancelled in accordance with 

its terms and the common law.  The 
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arbitrator does not have any jurisdiction to 

make this determination.  But the arbitrator 

may determine whether the cancellation 

was fair and reasonable, whether or not it 

was in accordance with its terms and the 

common law.  If it was unfair or 

unreasonable, the arbitrator may set aside 

the cancellation even if it accords with the 

terms of the contract and the common law. 

47.1.10. The arbitrator and the Court fulfil different 

functions in much the same way as the 

Labour Court and the High Court do in 

relation to the dismissal of an employee.  

The High Court may determine whether the 

dismissal was valid in accordance with the 

contract of employment and the common 

law.  The Labour Court, however, retains an 

overriding power to determine whether the 

dismissal was fair, whether or not it was valid 
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at common law.  If it was not fair, the 

Labour Court may set aside the dismissal 

despite its validity at common law.  There is 

no contradiction or any “potentially chaotic 

situation” created by this dual jurisdiction. 

47.1.11. The wide equitable jurisdiction to "correct" 

the unfair or unreasonable contractual 

practice does not preclude a claim for 

compensation under section 12B.  The 

Supreme Court of Appeal in its judgment 

attempted to distinguish between 

compensatory remedial jurisdiction and 

corrective remedial jurisdiction (para 23).   

47.1.12. Remedial jurisdiction is the same as 

corrective jurisdiction (The standard 
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meaning of "remedy" is "to rectify"; "rectify" is 

defined to mean "to correct").6  

47.1.13. There is nothing in the Act precluding an 

award for damages and if compensation is 

the appropriate means of correcting an 

unfair or unreasonable practice, then it is 

submitted section 12B vests the arbitrator 

with such power. 

47.1.14. The conclusion (in para 28) that the 

jurisdiction of the arbitrator would only 

extend to a contract relating to the supply 

in bulk of petroleum products, it is 

respectfully submitted, loses sight of the 

nature and ambit of the provisions of 

section 12B.    

47.1.15. Section 12B places no limitation on the type 

of contractual practice impacted by that 

                                            
6  See Concise Oxford Dictionary  
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section.  It is submitted that the provisions of 

the section are clear and unambiguous and 

there is no evidence that the section was 

introduced to redress imbalances in the 

relationship between the parties relating 

exclusively to the bulk supply of petroleum 

products.   If the Legislature had intended to 

limit the ambit of the section, it could have 

easily done so. 

47.1.16. There was no dispute, in any event, that the 

lease agreement forming the contractual 

relationship between the parties related to 

the bulk supply of petroleum products in the 

instant matter. 

47.2. The Supreme Court of Appeal erred in its 

conclusion that the Controller and Minister had 

correctly exercised their discretion to refuse the 

referral to arbitration, more particularly in that: 
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47.2.1. Both the Controller and Minister were 

alerted to the long-standing legal definition 

of the word "practice".  Indeed the Minister 

was specifically referred to this Court's 

decision in Maphango. 

47.2.2. Having regard to the right afforded to a 

party to have an unfair or unreasonable 

contractual practice referred to arbitration 

on a mere allegation thereof, it is submitted 

that the Controller can only refuse such 

referral in very limited circumstances. 

47.2.3. The right to proceed to arbitration is granted 

to a part by section 12B.  The Controller 

merely acts as a gatekeeper to assess 

whether – 

(a) the allegation is made by a licensed 

retailer or wholesaler; 
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(b) the allegation relates to an the unfair or 

unreasonable contractual practice. 

47.2.4. Once the necessary allegations are present, 

it is submitted the Controller is obliged to 

refer to arbitration. The context and purpose 

of section 12B requires that the Controller 

must make a decision, and the word in the 

section, it is submitted, means that subject 

to minimum jurisdictional threshold; namely 

that it is a dispute between a licensed 

retailer and wholesaler, the Controller must 

refer. 

47.2.5. Even if the word "may" is interpreted to 

mean "may, and not "must", it is submitted 

the threshold requirements for a referral to 

arbitration are extremely low.  The Controller 

is not required to determine the merits of the 

dispute or embark on an enquiry into the 
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veracity of the allegations.  Section 12B(4) 

expressly vests the arbitrator with the power 

to make an appropriate award if the 

allegations are ultimately found to be 

frivolous or capricious. 

47.2.6. Having been granted a right to arbitrate a 

party should not easily be deprived of 

access to the forum provided for the 

resolution of the dispute. The provisions of 

the section must be interpreted through the 

prism of the Constitution and with due 

regard to the party's rights contained in 

section 34 of the Constitution. 

47.3. In the circumstances the Court erred in upholding 

the Controller and Minister's decisions and erred in 

upholding the appeal against the judgment of 

Prinsloo J. 
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47.4. The Court ought to have dismissed the appeal with 

costs, including the costs of two counsel. 

Administrative action 

48. Engen argued in the Supreme Court of Appeal that the 

decisions of the Controller and the Minister did not constitute 

“administrative action” within the meaning of the Promotion 

of Administrative Justice Act 3 of 2000 because they were 

akin to a decision to institute or not to institute legal 

proceedings and thus did not adversely affect the rights of 

any person.  

 

49. This argument overlooks the true significance of the 

Controller’s decision under section 12B.  The Controller does 

not merely decide whether the parties’ dispute should be 

submitted to arbitration or not.  On the contrary, the most 

significant features of the Controller’s power are that he 

decides, 
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- whether the disputes between the parties should be 

determined in accordance with the statutory 

standard of fairness and reasonableness, and 

- whether their disputes should be resolved by the 

application of the arbitrator’s wide remedial powers if 

he or she should conclude that either of them had 

acted unfairly and unreasonably. 

 

50. The decision thus has a very profound impact on the rights of 

the parties.  When the Controller refuses to refer a dispute to 

arbitration, as he did in this case, the complainant is 

deprived of the protection of the statutory standard of 

fairness and reasonableness and the benefit of the 

arbitrator’s wide remedial powers.  It thus has a very real, 

immediate and material impact on the rights of the 

complainant. 

 

51. The decisions of the Controller and the Minister thus both 

constituted “administrative action” subject to review under 

PAJA.  Both decisions are reviewable in terms of s 6(2)(d) of 
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PAJA because they were materially influenced by an error 

of law. 

 

RELIEF SOUGHT 

 

52. The Business Zone applies to this Court for an order: 

 

52.1. Granting The Business Zone leave to appeal to the 

Constitutional Court against the judgment and 

order of the Supreme Court of Appeal in the case 

of Engen Petroleum Limited v The Business Zone 

1010 CC and Others under case no. 20513/2014, 

which judgment was handed down on 27 

November 2015; 

52.2. Upholding the appeal with costs including costs of 

two counsel; 

52.3. Setting aside the order of the Supreme Court of 

Appeal and replacing it with the following order, 
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“The appeal is dismissed with costs including the 

costs of two counsel”. 

52.4. Further and/or alternative relief. 

CONCLUSION 

53. For the reasons set out above I respectfully submit that The 

Business Zone has made out a proper case for the relief 

sought and I pray that an order be made in the terms set out 

above. 

 

___________________________ 

                                                                                                        Deponent 

 

I hereby certify that the deponent declares that the deponent 

knows and understands the contents of this affidavit and that it is to 

the best of the deponent's knowledge both true and correct.  This 

affidavit was signed and sworn to before me at  Johannesburg                                             

on this  04  day of January 2016 and the Regulations contained in 

Government Notice R1258 of 21 July 1972, as amended, have been 

complied with. 

 

 

____________________________ 

COMMISSIONER OF OATHS 


