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INTRODUCTION 
 
 

1 This appeal concerns a review of a decision not to refer a dispute to arbitration 

under section 12B of the Petroleum Products Act 120 of 1977, as amended 

(“the PPA”). 

2 The Appellant (“the dealer”) and the First Respondent (“Engen”) had concluded 

a lease agreement for the hire of immovable property from Engen and inter alia 

the supply of petroleum products from Engen to the dealer.  On 22 October 

2010 Engen cancelled the lease agreement because of repeated breaches by 

the dealer relating to unauthorised alterations of the premises.  After this 
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cancellation (“the first cancellation”), the parties entered into an interim 

arrangement (terminable on 48 hours’ notice) in terms of which Engen would 

continue to supply petroleum products pending discussions between the 

parties.  The matter was not settled and Engen terminated the interim 

arrangement.  Shortly after terminating the interim arrangement, Engen 

cancelled the main lease agreement on 30 March 2011 (“the second 

cancellation”) on grounds of a second and different breach committed by the 

dealer after the first cancellation.  This cancellation was because the dealer had 

stored and sold “foreign product” – that is product not approved by Engen – in 

direct breach of the lease. 

3 The dealer applied to the second respondent (“the Controller”) to refer to 

arbitration under section 12B of the PPA (Section 12B”) several instances of 

alleged conduct on the part of Engen which it sought to characterise as unfair 

and unreasonable contractual practices.  The request for referral embraced 

alleged conduct relating to the first cancellation, but not to the second 

cancellation (a fact which is inexplicably not addressed in the dealer’s heads of 

argument).  Engen, in turn, applied to the High Court for ejectment of the dealer 

on the grounds underpinning the second cancellation. 

4 The Controller rejected the requests for referral holding that it would be 

inappropriate to refer the alleged unfair practices to arbitration while the 

disputes regarding cancellation of the lease agreement were already pending 

before the South Gauteng High Court.  The third respondent (“the Minister”) 

upheld the decision of the Controller on appeal by the dealer, for essentially the 

same reasons as the Controller. 
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5 The dealer successfully applied to the North Gauteng High Court to review and 

set aside the decisions of both the Controller and the Minister.  The North 

Gauteng High Court held that the decision of the Controller amounted to 

administrative action, and that the Controller and the Minister had operated 

under a mistake of law by holding that the parallel South Gauteng High Court 

proceedings were grounds for declining to refer the dispute to arbitration under 

section 12B.  It reviewed and set aside their decisions under section 6(2)(d) 

and (e) of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) and 

substituted them with a decision to refer all the disputes to arbitration. 

6 The Supreme Court of Appeal overturned the High Court decision and held that 

the Controller and Minister had acted properly in exercising their discretion not 

to refer the dispute to arbitration when there were pending High Court 

proceedings, the outcome of which might render much of the arbitration 

academic.  

7 The dealer now seeks leave to appeal to this Court.   

8 Engen submits that the dealer has no reasonable prospects of overturning the 

order of the SCA and that this application for leave to appeal must accordingly 

be dismissed.  We have structured these heads of argument as follows: 

8.1 First we describe the facts in this matter in some detail. 

8.2 We then analyse the provisions of section 12B and address the meaning 

of “unfair and unreasonable contractual practice”. 
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8.3 We argue that  

8.3.1 A single act of cancellation of the contract between a licensed 

wholesaler and a licensed retailer falls outside the ambit of 

section 12B and accordingly cannot be referred to arbitration 

under that section, alternatively 

8.3.2 If a separate dispute over the termination of a contract between 

a licensed wholesaler and a licensed dealer is pending before 

the High Court, it would be inappropriate to refer any alleged 

unfair and unreasonable contractual practice for determination 

under section 12B, and 

8.3.3 Alleged unfair and unreasonable contractual practices that relate 

to matters other than the supply of petroleum products fall 

outside the ambit of section 12B even if they relate to contracts 

between licensed wholesalers and licensed retailers. 

8.4 Before moving to the dealer’s grounds of appeal as they emerge in the 

application for leave to appeal, we point to an insuperable obstacle 

facing the application for leave to appeal: 

8.4.1 As pointed out above, the SCA held that the Controller and 

Minister had acted properly in exercising their discretion not to 

refer the dispute to arbitration when there were pending High 

Court proceedings, the outcome of which might render much of 

the arbitration academic.  
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8.4.2 In the application for leave to appeal, there is no challenge to 

this finding and the reasoning of the SCA in regard thereto.  Nor 

could there be – the finding and reasoning are clearly correct on 

the facts and in principle. 

8.4.3 In the dealer’s heads of argument, there is no attempt to 

address  

(a) the fact of the High Court claim for ejectment on grounds of 

the second cancellation which is not impugned in any way in 

the proposed arbitration, and  

(b) how, in the light of this pending High Court dispute over 

ejectment on grounds unrelated to the proposed arbitration, 

the Controller and the Minister could be criticised for 

declining to refer the dealer’s dispute to arbitration. 

8.4.4 We submit that it is clear that the Controller and Minister acted 

properly in exercising their discretion not to refer the dispute to 

arbitration in the light of the pending High Court proceedings. 

That being the case, there is no basis to challenge the order of 

the SCA overturning the High Court order and dismissing the 

review application. 

8.4.5 As a result, even if the dealer’s collateral complaints about other 

aspects of the SCA judgment had any merit (which is denied), 

the dealer’s application for leave to appeal can never have any 

prospects of success. 
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8.5 We then consider Engen’s grounds of appeal and show that quite apart 

from their insufficiency to support an appeal against the SCA judgment, 

they are, on their own terms, unfounded: 

8.5.1 a decision by the Controller under section 12B of the PPA is not 

“administrative action” that can be reviewed and set aside under 

PAJA, 

8.5.2 moreover, there was no basis for the Controller to grant the 

request for referral because the essential features of the 

disputes that the dealer sought to have arbitrated fell outside the 

ambit of section 12B, either because they related to the 

cancellation of the lease agreement itself, or because they 

related primarily to matters other than the supply of petroleum 

products, and 

8.5.3 quite apart from the absence of review grounds, there was never 

any basis for the High Court to have substituted its own decision 

for the impugned decision. 

THE CHRONOLOGY OF EVENTS 

The Contractual Arrangements and Disputes between the Parties 

9 Engen has at all material times been the registered owner of Erf 1117 

Emmarentia extension 1 Township (“the site”). In March 2005 the dealer 

purchased an existing service station business at the site and shortly thereafter 
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it concluded its first lease agreement with Engen.   That lease ran with effect 

from 1 April 2005.1 

10 The first lease agreement between Engen and the dealer (“the first lease”) 

terminated on 31 March 2008.   A second lease agreement (“the second lease”) 

was concluded with effect from 1 April 2008.  The original termination date of 

the second lease was 31 March 2015.2  

11 The site comprises an area (“the service station area”) which now contains a 

petrol station forecourt, and adjacent thereto, an Engen branded Quickshop 

convenience store within which a Woolworths outlet is housed. An adjacent but 

separate area to the west (“the KFC area”) contains a Kentucky Fried Chicken 

outlet. There is also a common area (“the common area”) through which 

members of the public can gain access to the service station area and the KFC 

area. 

12 Over the period of the dealer’s occupation of the site, it has been re-developed.  

The Quickshop and KFC outlet were built in this redevelopment which was 

completed around August 2010. Both the first lease and the second 2008 

lease, when it was originally concluded, extended over the entire site.   On 16 

February 2010, however, the parties concluded the first addendum to the 

second lease (“the first addendum”).   It contained the following terms which are 

material for the present dispute: 

                                            
1
  Founding Affidavit vol 1 pp 10-12 paras 10-16 

2
  Founding Affidavit vol 1 p 12 para 16;  Annexure “D” Schedule 1 vol 1 p 87 para 5 
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12.1 In terms of Clause 3.1, Engen undertook responsibility, at its own cost for 

construction of certain new works on the site, which works were identified 

on plans initialled by the dealer.3    

12.2 Engen’s obligation to conduct the new works was subject to the 

suspensive conditions in Clause 4.1 which related to the necessary 

approvals and consents being granted by planning authorities. 4    

12.3 Clause 7.1 extended the second lease until 31 July 2022.5 

12.4 Clause 11.1 amended the scope of the premises which were subject to 

the second lease, so that they no longer covered the site in its entirety, 

but were now reduced to the service station area.6  

12.5 Clause 11.2 recorded that the KFC area would be “sub-let to a third party 

for the operation of a chicken franchise business” and identified the KFC 

area and common area in terms which made clear that neither would 

form part of the leased premises for the purposes of the second lease.7  

12.6 In terms of Clause 5.1, the dealer had to pay a lease premium amount of 

R2.16m,8 and  

12.7 In terms of Clause 6.2, the dealer was now liable for various franchise 

and licensing fees relating to the Woolworths shop, Quickshop and 

                                            
3
  Lease Addendum Annexure “E” vol 2 pp 158-9 clauses 2.1 and 3.1. 

4
  Lease Addendum Annexure “E” vol 2 p 160 clause 4.1. 

5
  Lease Addendum Annexure “E” vol 2 p 163 clause 7.1 

6
  Lease Addendum Annexure “E” vol 2 p 165 clause 11.1 

7
  Lease Addendum Annexure “E” vol 2 p 165 clause 11.2 

8
  Lease Addendum Annexure “E” vol 2 p 161 clause 5.1 
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bakery franchise, all of which were to be run from the service station 

area. 9     

13 After the second lease was amended, a dispute arose flowing from the dealer’s 

construction of unauthorised alterations to the leased premises in breach of 

clause 8.1 of the second lease.10   On 10 August 2010 the dealer 

acknowledged, in an e-mail to Engen, that it was not entitled to make such 

alterations to the leased premises without the prior written consent of Engen 

and it reconfirmed that it would not do so.11  The complaint was then settled in 

the second addendum which was signed on 17 August 2010.   In terms of the 

second addendum Engen was to inspect the alterations effected by the dealer 

and could demolish them if it did not approve them.   The second addendum 

also  

13.1 contained a Clause 7.3 in terms of which the dealer reaffirmed that it 

would not make any further alterations to the premises without the prior 

written consent of Engen,12  and 

13.2 reiterated that the leased premises no longer covered the site in its 

entirety, but were now reduced to the service station area.13 

                                            
9
  Lease Addendum Annexure “E” vol 2 pp 161-2 clause 6.2 

10
  Annexure “D” vol 1 p 81 clause 8.1.  See also Engen Answering Affidavit in High Court Application 
vol 8 pp 735-7 paras 50-54 

11
  Engen Answering Affidavit in High Court Application vol 8 pp 735-6 paras 51-2; Annexure TM3 vol 
13 pp 1229. 

12
  Annexure “TM4” vol 2 p 171 clause 2.1.4 and pp 173-4 clause 7. 

13
  See clause 1.5 of the second addendum “TM4” vol 2 p 169 read with Annexure “A” thereto at vol 2p 
177. 
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14 Notwithstanding the undertakings it had made in the email of 10 August 2010 

and in the second addendum on 17 August 2010, in the next two months the 

dealer continued to make alterations to the premises without the consent of 

Engen.   As a result, on 12 October 2010, Engen’s attorneys addressed a letter 

to the dealer noting the new unauthorised alterations that had been made, and 

giving notice under Clause 34.5 of the second lease that unless the dealer 

removed the unauthorised alterations within seven days, Engen reserved its 

right to cancel the second lease.14 

15 In response to the notice from Engen’s attorneys, the dealer’s attorneys 

addressed a letter dated 15 October 2010 in which they conceded that the 

alterations in question had been made and that the dealer had not sought, still 

less obtained, Engen’s written consent for the alterations as required by the 

second lease.   In their letter, the dealer’s attorneys sought to motivate the 

need for the alterations and, ex post facto, requested Engen’s consent 

thereto.15    

16 Engen did not grant the ex post facto consent requested and, when the seven-

day notice period expired without the dealer having remedied its breach, Engen 

cancelled the second lease by letter of its attorneys.16 

                                            
14

  Annexure “H” - letter from A.D. Hertzberg Attorneys to first respondent dated 12 October 2010 vol 2 
pp 180-1 

15
  Annexure “I” letter from Des Naidoo Attorneys to AD Hertzberg Attorneys 15 October 2010 vol 2 pp 
182-4 

16
  Annexure “J” Letter from A.D. Hertzberg Attorneys to first respondent dated 22 October 2010 vol 2 
pp 185-6. 
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17 On 22 October 2010, the dealer’s attorneys addressed a letter to Engen’s 

attorneys taking issue with Engen’s cancellation of the second lease and 

threatening to ask the Controller of Petroleum Products to refer the cancellation 

of the second lease to arbitration under Section 12B, as an unfair and 

unreasonable contractual practice.17   The letter of 22 October was followed by 

an e mail of 25 October 2010 where the dealer’s attorneys again took issue 

with Engen’s cancellation of the second lease and threatened to apply urgently 

to the High Court for an order compelling Engen to continue supplying the 

dealer with fuel.18  

18 In response to the two letters of the dealer’s attorneys, Engen’s attorney 

addressed a letter on 26 October 2010 suggesting an interim arrangement as 

follows:19 

18.1 Engen would continue supplying petroleum products to the dealer for the 

duration of the interim arrangement,   

18.2 During the interim arrangement, the dealer would comply with all of the 

terms and conditions of the second lease, as if it was not cancelled, 

18.3 The interim arrangement would be terminable by Engen on forty-eight 

hours’ notice, 

                                            
17

  Annexure “K” Letter from Des Naidoo Attorneys to AD Hertzberg Attorneys 22 October 2010 vol 2 
pp 187-8. 

18
  Annexure “TM20” email from Des Naidoo Attorneys to AD Hertzberg Attorneys 25 October 2010 vol 
13 p 1230 

19
  Annexure “I” Letter of A.D. Hertzberg to Des Naidoo Attorneys 26 October 2010 vol 13 pp 1231-2. 
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18.4 The interim arrangement would not affect the cancellation of the second 

lease that Engen had already effected, and  

18.5 No revival of the second lease would be of any force or effect unless 

reduced to writing and signed by the parties. 

19 The interim arrangement continued for several months during which there were 

further communications between the parties.   However, the disputes were not 

resolved and on 24 March 2011, Engen’s attorneys addressed a letter to the 

dealer’s attorneys terminating the interim arrangement on forty-eight hours’ 

notice.20 

20 On 27 March 2011, the dealer’s attorneys addressed a letter to Engen’s 

attorneys in which they took issue with Engen’s termination of the interim 

arrangement on 24 March 2011 and indicated that the dealer would be seeking 

a referral of Engen’s cancellation of the second lease to arbitration in terms of 

Section 12B.21 

21 On 30 March 2011, Engen’s attorneys addressed a letter to the dealer’s 

attorneys stating that the dealer had been storing, selling and dealing in 

impermissible foreign petroleum products, which conduct was prohibited under 

clause 4.2 of the second lease.22   Dealers are required only to use Engen 

products, save with the consent of Engen.  This is essential to protect Engen’s 

                                            
20

  Founding Affidavit vol 1 p 18 paras 39 – 40 and Annexure “L” Letter from A.D. Hertzberg to Des 
Naidoo Attorneys on 24 March 2011 vol 2 p 190. 

21
  Letter from Des Naidoo Attorneys to A.D. Hertzberg Attorneys 27 March 2011 vol 13 pp 1234-5. 

22
  Annexure “D” vol 1 p 79 clause 4.2 and p 92 clause 4.1 of schedule 2. 
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brand and reputation and to avoid contamination. In the letter, Engen’s 

attorneys gave notice that, to the extent that the operating lease had not 

already been terminated, it was being terminated summarily as a result of the 

dealer’s said breach,23 as Engen was entitled to do in terms of clause 34.1 of 

Schedule 2 to the second lease.24 

22 On 31 March 2011, the dealer brought urgent proceedings against Engen for 

an order directing Engen to continue supplying it with petroleum products and 

not to interfere with the supplies of products to the Woolworths outlet, pending 

a decision by the Controller on the dealer’s request to refer a dispute (at that 

stage, the alleged unfair practices had not yet been formulated) with Engen to 

arbitration under Section 12B, and thereafter finalisation of such arbitration 

proceedings.25   The following day, on 1 April 2011, the High Court granted the 

dealer the interim relief that it sought.26  

The Request for Referral 

23 The dealer lodged its request for arbitration with the Controller on 4 April 2011.   

The request for arbitration identifies three claims based on alleged unfair 

contractual practices: 

23.1 Claim A alleges a contractual obligation on Engen under the first 

addendum to provide additional access points to the site on Barry 

                                            
23

  Annexure “M” Letter from A.D. Hertzberg to Des Naidoo Attorneys 30 March 2011 vol 2 pp 192-3. 

24
  Annexure “D” vol 2 p 118 clause 34.1 of schedule 2. 

25
  Annexure “O” Notice of Motion for urgent relief 31 March 2011 vol 7 pp 671-7. 

26
  Annexure “N” Order of Wepener J in the South Gauteng High Court 1 April 2011 vol 2 p 194. 
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Hertzog Avenue and Crocodile Road and contends that Engen’s failure 

to perform this obligation amounts to an unreasonable and unfair 

contractual practice.27   

23.2 Claim B takes issue with Engen’s failure retrospectively to grant consent 

for the unauthorised alterations to the leased premises, its cancellation of 

the second lease in October 2010 due to the alterations (the first 

cancellation), its alleged interference with supplies to the Woolworths’ 

outlet and “the conduct of Engen in totality”.  Claim B alleges that these 

acts of Engen all amount to unfair and unreasonable contractual 

practices. It also alleges that Engen has an unfair and unreasonable 

practice with other dealers of cancelling contracts on spurious grounds 

as a means of dissuading them from raising disputes with Engen.28    

23.3 Claim C alleges that Engen’s conclusion of the contract with a Kentucky 

Fried Chicken franchisee to operate the KFC franchise from the KFC 

area and its subsequent collection of rental from the franchisee 

constituted an unfair and unreasonable contractual practice because this 

was done without the consent of the dealer.29 

24 The following features of the request for referral are significant: 

24.1 First, the request for arbitration did not take issue with Engen’s second 

cancellation on 30 March 2011 based on the dealer’s storage and sale 

from the premises of foreign product.   It was, accordingly, a request 

                                            
27

  Annexure “O” Request for Arbitration :  Claim A vol 2 p 199 para 11 to vol 3 p 201 para 19. 

28
  Annexure “O” Request for Arbitration :  Claim B vol 3 p 202 para 20 to p 213 para 55.4. 

29
  Annexure “O” Request for Arbitration : Claim C vol 3 p 214 para 56 – p 219 para 59. 
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which sought from the Controller a referral to arbitration of alleged 

disputes in terms of a contract which Engen had cancelled in 

circumstances which would be beyond the jurisdiction of any arbitrator to 

arbitrate. 30    

24.2 Second, the copy of the first addendum which was attached to the 

request for arbitration,31 and thereafter to the founding affidavit in the 

present application in the High Court32 was materially misleading 

because it omitted page 8 which was the page on which Clause 11 of the 

first addendum redefined the leased premises so that they were now 

confined to the service station area alone, and expressly provided for the 

KFC area to be excised from the area of the lease.33   Clause 11, on the 

missing page 8, was accordingly destructive of Claim C in the request for 

referral to arbitration.    

24.3 In a similar vein, the dealer failed to attach the second addendum to the 

request for arbitration or to its founding affidavit.  As has been pointed 

out above, the second addendum, like page 8 of the first addendum, 

made clear that the KFC area did not form part of the leased premises.34 

24.4 Third, the essence of the dealer’s complaint had nothing to do with the 

supply of petroleum products.  Central features of the complaint related 

                                            
30

  Engen Answering Affidavit vol 6 p 537 para 156 and p 540 para 168.2. 

31
  Engen Objection to Application for Referral vol 3 p 223 para 4 and pp 259-260 para 68. 

32
  Engen Answering Affidavit vol 5 pp 480-1 paras 50 – 52. 

33
  Annexure “E” Lease Addendum Clause 11.1 vol 2 p 165 read with Annexure “A” thereto vol 2 p 
167. 

34
  See clause 1.5 of the second addendum “TM4” vol 2 p 169 read with Annexure “A” thereto at vol 2p 
177. 
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instead, to the Woolworths outlet,35 the KFC outlet36 and road access to 

the site.37 

24.5 Fourth, the first addendum does not bear out the contention in Claim A 

that Engen had an obligation to provide additional access points to the 

site on Barry Hertzog Avenue and Crocodile Road.38  Even the site 

development plan Annexure “A” which was attached to the first 

addendum for a different purpose39 but alleged by the dealer to describe 

entrance points agreed upon, does not bear out this allegation.  On the 

contrary, it provides for no new access point on Crocodile Rd and 

expressly states that the existing access points on Barry Hertzog Avenue 

(described on the plan as Rustenburg Rd) will remain.40  In any event, all 

access points require official approval of the Johannesburg Roads 

Agency and are subject to a process in which interested parties have a 

right of objection. 

24.6 Finally, nowhere in the request for referral did the dealer set out the relief 

that it would claim at the arbitration.   Thus, when the Controller came to 

consider the request for referral, it was not possible for him to determine 

what the dealer actually sought and how the proposed arbitration may be 

affected by the then pending High Court litigation. 

                                            
35

  Annexure “O” Request for Arbitration :  Claim B vol 3 p 208 para 41 – p 210 para 47. 

36
  Annexure “O” Request for Arbitration :  Claim C vol 3 pp 214-9. 

37
  Annexure “O” Request for Arbitration :  Claim A vol 2 p 199 para 11 – vol 3 p 139 para 201. 

38
  Annexure “E” Lease Addendum vol 2 pp 158-9 clauses 2.1 and 3.1. 

39
  See Annexure “E” Clause 11.1 vol 2 p 165. 

40
  Annexure “A” to Lease addendum:  site development plan vol 2 p 167. 
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25 Nowhere in the heads of argument of the dealer is there an attempt to address 

any of these features of the request for referral. 

26 On 19 April 2011, Engen gave notice of its opposition to the request for 

referral.41    

27 On 21 July 2011, Engen filed its answering affidavit in part B of the urgent 

application the dealer had launched on 31 March 2011 and brought a counter-

application for ejectment of the dealer based on Engen’s cancellations of the 

second lease,42  inter alia on the basis of the second cancellation due to the 

dealer’s breach of the “foreign product” provisions of the second lease, a 

cancellation which was not part of the dealer’s request for a referral to 

arbitration.43 

28 In October 2011, Engen filed with the Controller its response to the request for 

referral.44  In its response45 it took issue with the allegations in the request for 

referral and drew attention to the counter-application which it had launched in 

the High Court.46  That counter-application sought cancellation of the lease, 

inter alia on the grounds of dealing in foreign product in breach of the second 

lease. It also raised a series of legal objections to the referral, several of which 

are advanced in these heads of argument. 

                                            
41

  Founding Affidavit vol 1 p 23 para 53 

42
  Notice of Motion in Counter Application vol 13 pp 1236-7 

43
  Engen Answering Affidavit vol 6 p 537 para 156 and p 540 para 168.2 read with Answering Affidavit 
in Urgent Application vol 8 pp 754-5 paras 95-9 

44
  Founding Affidavit vol 1 p 25 para 57.     

45
  Annexure “P” vol 3 p 222 – vol 4 p 312. 

46
  It forwarded the High Court papers to the Controller together with its response.  See Annexure “P” 
vol 3 p 229 para 15. 
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The Decisions of the Controller and the Minister 

29 After considering the reply of the dealer to Engen’s response, the Controller 

exercised his discretion to refuse the request for arbitration.  In doing so, he 

quite properly relied on the decision of Engen Petroleum Limited v Tlhamo 

Retail (Pty) Ltd47 which was then the binding decision on section 12B.  In 

Tlhamo, Boruchowitz J concluded that the section conferred jurisdiction on an 

arbitrator only over ongoing practices that took place within the context of an 

existing agreement. The reasons of the Controller, which he handed down on 

27 February 2012,48 were based on this principle:  

29.1 The Controller held that, in order to refer a dispute to arbitration he had 

to be satisfied that the request related to an alleged unfair or 

unreasonable contractual practice in the performance of what was a valid 

contract governing an ongoing business relationship between a licensed 

wholesaler and a licensed retailer of petroleum products. 

29.2 On the information submitted to him it appeared that the existing 

agreement had been cancelled. 

29.3 Furthermore, the allegations relating to the cancellation of the second 

lease were already the subject of pending proceedings in the South 

Gauteng High Court 

29.4 In the circumstance, the request for referral did not satisfy the minimum 

requirements for a referral at that stage. 

                                            
47

  Unreported judgment in the South Gauteng High Court 6 May 2010 at pp 9-11 and p 9 in particular.   

48
  Decision of the Controller 27 February 2012 vol 1 pp 70-2. 
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30 It is clear from the decision of the Controller that he was of the view that the 

situation might change if the cancellation dispute before the High Court was 

determined in favour of the dealer.  Thus he stated the following in his reasons: 

“In the spirit of facilitating a speedy resolution to the dispute we urge 

parties to allow the South Gauteng High Court to give a determination 

on the validity of the agreements before the matter can be taken 

further.”49 

31 The dealer exercised its right to appeal to the Minister.  The Minister dismissed 

the appeal on 6 November 201250 holding that the Controller had exercised his 

discretion in a manner that was justified.  Her reasons for doing so were 

expressed as follows: 

"… in my opinion, section 12B of the Petroleum Products Act may only 

be applied in cases where there is an existing or continuing contract 

between the parties. Since the validity of the termination of the contract 

by Engen is disputed by your client, and the matter is currently before a 

competent court, we believe that the arbitration under Section 12B of the 

Petroleum Products Act, would not be proper.   I am advised further that 

a single juristic act (the exercise of a legal right to cancel a contract) 

intended to terminate an agreement cannot, in law, constitute or be 

characterised as an unfair or unreasonable contractual practice for the 

purpose of Section 12B of the Petroleum Products Act.  Therefore an 

arbitrator would not have jurisdiction to determine the validity or 

otherwise of the agreement.” 51 

 

                                            
49

  Decision of the Controller 27 February 2012 vol 1 p 71 (emphasis added). 

50
  Minister’s Decision vol 1 pp 73-4. 

51
  Minister’s Decision vol 2 p 74 para 3. 
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SECTION 12B OF THE PETROLEUM PRODUCTS ACT 

32 Section 12B of the PPA provides in relevant part: 

 “12B Arbitration  

(1) The Controller of Petroleum Products may on request by a licenced 

retailer alleging an unfair or unreasonable contractual practice by a 

licenced wholesaler, or vice versa, require, by notice in writing to 

the parties concerned, that the parties submit the matter to 

arbitration. 

(2) An arbitration contemplated in subsection (1) shall be heard –  

(a) by an arbitrator chosen by the parties concerned; and 

(b) in accordance with the rules agreed between the parties. 

(3) If the parties fail to reach an agreement regarding the arbitrator, or 

the applicable rules, within 14 days of receipt of the notice 

contemplated in subsection (1) –  

(a) the Controller of Petroleum Products must upon notification of 

such failure, appoint a suitable person to act as arbitrator; and 

(b) the arbitrator must determine the applicable rules.   

(4) An arbitrator contemplated in subsection (2) or (3) –  

(a) shall determine whether the alleged contractual practices 

concerned are unfair or unreasonable and, if so, shall make 

such award as he or she deems necessary to correct such 

practice; and 
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(b) shall determine whether the allegations giving rise to the 

arbitration were frivolous or capricious and, if so, shall make 

such award as he or she deems necessary to compensate any 

party affected by such allegations. 

(5) Any award made by an arbitrator contemplated in this section shall 

be final and binding upon the parties concerned and may, at the 

arbitrator’s discretion, include any order as to costs to be borne by 

one or more of the parties concerned.” 

The Nature of the Arbitral Jurisdiction Created by Section 12B(4)(a) 

33 Section 12B(4)(a) vests in the Controller a discretionary power to subject 

parties to a compulsory arbitral jurisdiction to the apparent exclusion of the High 

Court.  The section must accordingly be interpreted in a manner which  

33.1 draws clear lines between what falls within the arbitral jurisdiction it 

contemplates within the context of contractual relationships between 

licensed retailers and licensed wholesalers, and the jurisdiction of the 

High Court over common law and statutory issues that arise in a 

contractual context, and  

33.2 does not unnecessarily interfere with the jurisdiction of the High Court 

over matters relating to contract. 

34 In the Tlhamo judgment52 Boruchowitz J focussed on the ordinary meaning of 

the wording of section 12B(4)(a) and concluded that the section conferred no 

jurisdiction on an arbitrator to make or stipulate the terms of a new contract for 

                                            
52

  Unreported judgment in the South Gauteng High Court 6 May 2010 at pp 9-11 and p 9 in particular.   
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the parties, or to investigate the fairness or reasonableness of an act of 

cancellation of the contract. Instead, the only jurisdiction conferred by section 

12B4(a) on an arbitrator was  

“to determine whether an ongoing practice in the performance of an 

existing agreement or contract is unfair or unreasonable.  … The 

section empowers an arbitrator to determine how an existing contract is 

to be implemented and does not go beyond that.” 53 

35 It is submitted that Tlhamo and Hansco Motors CC t/a Hansa Motors v BP 

Southern Africa (Pty) Ltd and Another54 which followed it, were correctly 

decided. Section 12B(4)(a) operates in relation to allegations of an “unfair or 

unreasonable contractual practice” and enjoins an arbitrator appointed under 

its provisions to make whatever award is necessary “to correct such practice”.     

36 The text of section 12B(4) distinguishes between a corrective remedial 

jurisdiction which is vested in the arbitrator under subsection (4)(a) in respect of 

an “unfair or unreasonable contractual practice” and a compensatory remedial 

jurisdiction which is vested in the arbitrator under subsection (4)(b) in respect of 

allegations giving rise to an arbitration which prove to be frivolous or 

capricious.55  

36.1 A corrective remedial jurisdiction operates only prospectively.  In relation 

to contractual practices a corrective remedial jurisdiction accordingly 

presupposes an ongoing contractual relationship.  Where a contract has 

                                            
53

  Tlhamo at p 9. Record vol 5 p 884. 

54
  Hansco Motors CC t/a Hansa Motors v BP Southern Africa (Pty) Ltd and Another (5980/2011) 
[2011] ZAKZPHC 48 (12 August 2011) at paras 30 and 31. 

55
 See SCA judgment vol 12 pp 1138-9 paras 23-4 
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been terminated, a practice under it can no longer be corrected and a 

corrective remedial jurisdiction is accordingly inapplicable.  The only 

remedy available to an injured party after a contract has been terminated 

is a damages remedy. But an award of damages is not competent under 

a corrective remedial jurisdiction – it requires the existence of a 

compensatory remedial jurisdiction.   

36.2 Because the jurisdiction conferred by section 12B(4)(a) is a corrective 

remedial jurisdiction and not a compensatory jurisdiction, it cannot confer 

jurisdiction on an arbitrator to decide disputes which arose under a 

contract which has been terminated. 

37 It follows further56 that section 12B(4)(a) cannot vest in an arbitrator the power 

to determine whether a contract has been validly terminated because if it did, it 

would vest the arbitrator with the power to make a decision which itself would 

determine whether or not s/he had jurisdiction over the dispute. The arbitrator 

can never be the final arbiter of his/her jurisdiction.57 That jurisdiction must be 

objectively ascertainable in advance of the arbitration and independent of any 

decision subsequently taken within the arbitration itself.58  

38 Quite apart from this principle that an arbitrator cannot finally determine his/her 

own jurisdiction, there are additional reasons why section 12B(4)(a) does not 

vest an arbitrator with jurisdiction over cancellation of a lease:59 

                                            
56

 See SCA judgment vol 12 p 1139 para 24. 

57
  Radon Projects (Pty) Ltd v NV Properties (Pty) Ltd and Another 2013 (6) SA 345 (SCA) at para 28. 

58
  Minister of Public Works v Haffejee NO 1996 (3) SA 745 (A) at 751F.  

59
 SCA judgment vol 12 p 1139 para 25 to p 1141 para 27. 
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38.1 Viewed in the context of the Act as a whole, the purpose of 

section12B(4)(a) is to regulate the relationship between a wholesaler and 

a dealer against the backdrop of a valid contract. 

38.2 Cancellation of contracts is ordinarily a matter falling within the 

jurisdiction of the High Court and there is nothing within the Act indicating 

an intention to alter this state of affairs, still less to oust the jurisdiction of 

the High Court to consider the validity of cancellations which are alleged 

to be unfair. 

38.3 The contrary contention would lead to a potentially chaotic situation if 

both an arbitrator and a court both had jurisdiction to determine the 

existence of the contract.  Thus, for example, if a court were to find that a 

lease had been validly cancelled and ordered the eviction of the tenant, 

such an order could not live side-by-side with a concurrent finding that 

the cancellation was unfair or unreasonable (especially in circumstances 

where the award of an arbitrator is final and binding on the parties).  

Breach of the court order would constitute contempt but would be lawful 

in terms of the arbitrator’s finding.  It would create intolerable delays, 

sequential proceedings before different forums, the spectre of “forum 

shopping”, and uncertainty for the parties and for interested third parties 

in their relationships with the lessor and lessee. 

39 A final point to be made in relation to the jurisdiction of an arbitrator under 

section 12B(4)(a) is that the phrase “unfair or unreasonable contractual 

practice” must derive meaning from its context, namely, the bulk supply of 
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petroleum products.60  The jurisdiction of the arbitrator is not a plenary 

jurisdiction which extends to any contract whatsoever.  Given the setting within 

the PPA, it is submitted that only those aspects of the contractual relationship 

which relate directly to the supply in bulk of petroleum products can be 

subjected to arbitration under section 12B of the PPA.   

40 This outcome is necessary, not only to confine the ambit of section 12B to its 

statutory purpose, but also to address practical considerations.  An arbitrator 

has no jurisdiction over parties other than licensed wholesalers and retailers of 

petroleum products.  As is illustrated below by the facts of the present case, the 

further one moves from the supply in bulk of petroleum products, the more 

interests are implicated of parties who cannot be made subject to the 

jurisdiction of the Controller.  Thus the Controller, who has no jurisdiction over 

Woolworths or a KFC franchisee cannot properly exercise jurisdiction over a 

dispute between Engen and the dealer in relation to the contractual provisions 

which involve and affect Woolworths and the KFC franchisee. 

The Nature of the Discretion Vested in the Controller 

41 On any interpretation of section 12B(4)(a) it contemplates a situation where the 

High Court and an arbitrator will have some jurisdiction over the same 

contractual context.  The discretion vested in the Controller must be exercised 

having regard to this fact.61  If there are pending High Court proceedings that 

may materially affect the jurisdiction of the arbitrator, it will frequently be 

                                            
60

 SCA judgment vol 12 p 1141 para 28. 

61
 SCA judgment vol 12 p 1242 para 29 
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appropriate for the Controller not to refer a dispute to arbitration until the High 

Court proceedings have been finalised. 

THE INSUPERABLE OBSTACLE IN THE WAY OF THE APPLICATION FOR 

LEAVE TO APPEAL 

42 The application for leave to appeal and the dealer’s heads of argument engage 

at length with collateral issues in the judgment of the SCA in relation to section 

12B of the Petroleum Products Act 120 of 1977 (“the Act”) but entirely ignore an 

insuperable obstacle in the Applicant’s case:  namely, that quite apart from the 

meaning of “unfair contractual practice” in section 12B, the exercise by the 

Controller and the Minister of their discretion under section 12B cannot be 

impugned in the particular circumstances of this case.  Those circumstances 

were the following: 

42.1 The Applicant sought referral to arbitration of allegedly unfair contractual 

practices under a contract, the ongoing existence of which was already 

subject to pending High Court litigation where Engen claimed to have 

cancelled the contract on grounds which were wholly unrelated to issues 

in the proposed arbitration, namely the storage and sale of foreign 

product; 

42.2 The Controller exercised a discretion not to make any arbitral referral 

while the High Court dispute over cancellation was pending.  But the 

Controller did so in terms which made clear that it was open to the 

Applicant to return with its request if the ongoing validity of the contract 

survived the High Court litigation; and 
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42.3 The Minister endorsed the reasoning of the Controller. 

43 That this discretionary decision not to refer was perfectly reasonable and 

appropriate is clear from the reasoning set out in paragraphs 29 and 30 of the 

SCA judgment:62 

 

“[29] On any interpretation of section 12B(4)(a), it contemplates a 

situation where both the High Court and arbitrator may have some 

concurrent jurisdiction over the same subject matter. The discretion 

vested in the Controller must be exercised having regard to this fact.  

… if there is any prospect of parallel proceedings, the Controller should 

consider what the potential impact of the High Court proceedings would 

be on the dispute which he may refer to arbitration and whether the 

existence of the high court proceedings is a good enough reason to 

refuse the request for arbitration (or to defer a final decision thereon). 

[30] … Thus, quite aside from the legal principle in Tlhamo, the facts of 

the present case (to which the Controller was clearly alive) were such 

that if the matter was referred to arbitration, the arbitrator would not 

have jurisdiction to determine whether the contract remained in force 

and her proceedings would have been hamstrung accordingly. Thus, 

by the time the Controller came to exercise her discretion on the 

request for referral, there was already pending before the High Court 

an ejectment application brought by Engen on the basis of the second 

cancellation that was not the subject of any request for arbitration. 

Nothing in the request for arbitration would have been capable of 

affecting the outcome of Engen's application for ejectment on the basis 

of this cancellation. But the outcome of that application could have 

terminal consequences for the arbitration on any approach to the 

jurisdiction of the arbitrator. If Engen succeeded in the high court on 
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 SCA judgment vol 12 pp  
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that application, there would be no lease and no ongoing business 

relationship between the parties. This would have meant that the 

arbitrator would have been reduced to making an award absent any 

ongoing contractual relationship between the parties. In this context, it 

is significant that the request for a referral to arbitration from Business 

Zone did not identify the relief that it was claiming. The discretion of the 

Controller had to be exercised in the light of these facts and, in the 

circumstances of this case, it was wholly appropriate for the Controller 

to decide not to accede to the request for referral to arbitration while 

the high court proceedings were pending, but rather to require they be 

finalised first.”  

(emphasis added) 

Nowhere in its application for leave to appeal or its heads of argument does the 

dealer even engage with this reasoning of the SCA, still less offer any argument 

that it is wrong. 

44 The relevant reasoning of the SCA is self-evidently correct.  Accordingly, even 

if the Applicant succeeds in persuading this Court that the SCA incorrectly 

interpreted section 12B of the Act in other parts of its judgment (which Engen 

denies) the Applicant’s proposed appeal will still fail because on any 

interpretation of section 12B the Controller and the Minister properly exercised 

their discretion to decline to make a referral to arbitration before the parallel 

High Court litigation over cancellation and ejectment had been concluded.  

45 So, the application for leave to appeal is an exercise in futility and should be 

dismissed by this Court. 
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THE GROUNDS OF APPEAL HAVE NO MERIT 

There was no mistake of law 

46 We have discussed above, the proper interpretation of section 12B(4)(a) and 

have submitted that the jurisdiction of an arbitrator under section 12B(4)(a) 

does not extend to decisions going to the validity of the cancellation of a 

contract. 

47 It follows that there was no error of law on the part of the Minister and the 

Controller and the primary contention of the dealer in its application for leave to 

appeal must be rejected. 

48 The dealer invokes passages of this Court’s judgment in Aengus63  which held 

that the termination of a lease could constitute an “unfair practice” under the 

Rental Housing Act to contend that an arbitrator under the PPA also had 

jurisdiction to determine the validity of the cancellation of a lease between a 

licensed wholesaler and a licensed retailer.  However, the statutory framework 

of the two cases is entirely distinguishable.   

48.1 First, the express provisions of the Rental Housing Act in Aengus made 

clear that the termination of a lease could amount to an unfair practice 
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  Maphango v Aengus Lifestyle Properties (Pty) Ltd 2012 (3) SA 531 (CC). See dealer’s heads of 
argument at para 35. 
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under that Act.64  There are no express provisions of the PPA that 

suggest a similar result under that statute. 

48.2 Second, while the remedial jurisdiction of an arbitrator under the PPA is 

confined to a corrective jurisdiction, the remedial jurisdiction of a tribunal 

under the Rental Housing Act is subject to no such constraints and is 

vested with an extremely broad remedial jurisdiction.65 

48.3 Third, the Rental Housing Act is a statute that was clearly enacted to give 

effect to the fundamental right to housing in the Bill of Rights and its 

purpose would be frustrated if the tribunals it created did not have 

jurisdiction over the termination of leases.  The PPA is designed to 

regulate the petroleum industry in South Africa.  It is not a piece of 

constitutional legislation and section 12B has no obvious link to any 

constitutional rights which would require a generous interpretation of 

“unfair contractual practice” to include the act of cancelling a contract.    

48.4 Finally, the Rental Housing Act expressly addresses the interrelationship 

of proceedings before its tribunals and eviction proceedings before the 

courts and does so in terms that make clear that eviction cannot take 

place while there are pending disputes before a tribunal.66  There are no 

such comparable provisions in the PPA. 

                                            
64

  See section 4(5)(c) of the Rental Housing Act 50 of 1999 which was analysed by the Constitutional 
Court in the Aengus decision at paras 50–52. 

65
 See section 13 of the Rental Housing Act and in particular, subsections (2)(d), (4)(c), (5) and (12) 

66
 Section 13(10). 
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No Jurisdiction to Refer Disputes Unrelated to Petroleum Products 

49 As has been set out above, the essence of the complaints of the dealer 

concern issues that are unrelated to the supply of petroleum products and thus 

fall outside the range of matters that can be referred in terms of section 

12B4(a).   

49.1 This is clearest in respect of Claim C67 where the dealer does not even 

allege any link between Engen’s conduct in relation to the KFC franchise 

lease and the supply of petroleum products.  

49.2 It is also an issue in relation to the allegations in Claim B concerning the 

Woolworths shop.68 

50 In the circumstances, quite aside from any mistake of law that the Controller 

and Minister may have made, as the SCA judgment points out,69 it would never 

have been competent for them to have referred these disputes to arbitration.  

Accordingly, their decision not to do so could not have been disturbed on 

review.  Inexplicably, the dealer’s heads of argument make no attempt to 

address this reasoning of the SCA which presents another insuperable obstacle 

to their application for leave to appeal. 

                                            
67

  Vol 3 p 214 para 56 – p 219 para 59 

68
  Claim B vol 3 p 208 para 41 – p 210 para 47. 

69
  SCA judgment vol 12 pp 1141-2 para 28. 
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No Administrative Action 

51 The dealer’s review application and the judgment of the High Court are both 

premised on the proposition that the decision of the Controller amounted to 

“administrative action” under PAJA.  The relevant part of the definition of 

“administrative action” in section 1 of PAJA is as follows: 

“‘Administrative action’ means any decision taken, or any failure to take 

a decision, by –  

(a) an organ of State, when –  

(i) exercising a power in terms of the Constitution or a 

Provincial Constitution; or 

(ii) exercising a public power or performing a public function 

in terms of any legislation; or 

(b) a natural or juristic person, other than an organ of state, 

when exercising a public power or performing a public 

functions in terms of an empowering provision,  

which adversely affects the rights of any person and 

which has a direct, external legal effect …” (Emphasis 

added) 

52 A decision by the controller to refuse to refer a matter to arbitration is not one 

which “adversely affects the rights of any person” nor is it a decision which has 

a direct external legal effect.  It is a purely procedural step of a preliminary 

nature which has no adverse effect on the dealer’s rights. 
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53 In Smith v Kwanonqubela Town Council 1999 (4) SA 947 (SCA) the Court held, 

at para 10, that the launching of legal proceedings is not an administrative act 

but a procedural one.  The Court stated: 

“[10] The next attack upon the purported ratification  was along these 

lines:  Watson’s contentious act was an administrative one; it was not 

authorised by law; an unauthorised act is invalid; an invalid act cannot 

be ratified.  The argument, I, fear already breaks down at the first 

proposition and it becomes unnecessary to consider the others.  The 

launching of legal proceedings is not an administrative act but a 

procedural one open to any member of the public.” 

54 In similar vein in Registrar of Banks v Regal Treasury Private Bank Limited 

(under curatorship) and Another (Regal Treasury Bank Holdings Limited 

intervening) 2004 (3) SA 560 (W) the Court held at 567H-I that the decision by 

the Registrar of Banks to apply for the winding-up of Regal Bank Limited did not 

adversely affect the rights of Regal Holdings and had no direct, external legal 

effect.   

55 In Langa v Hlophe,70 the SCA dismissed the claim by a judge accused of 

serious misconduct that he was entitled to be heard before the complaint was 

referred to the Judicial Services Commission for investigation.  The Court 

considered the authorities on point, and found that: 

“While a judge is obviously entitled to be heard in the course of the 

investigation of a complaint (as appears from the various cases and 

protocols referred to by the high court and referred to in the heads of 
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 Langa and others v Hlophe 2009 (4) SA 382 (SCA) at para 40. 
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argument) that is not what we are concerned with in this appeal. We 

are concerned instead with the act that initiates such an enquiry (the 

‘trigger’), which is the decision to lay a complaint. In that respect there 

is no authority to which we were referred or of which we are aware – 

whether in decided cases or in judicial protocols anywhere in the world 

– that obliges a complainant to invite a judge to be heard before laying 

the complaint. Indeed, the authorities all say the opposite … and a rule 

to that effect would be absurd, because it would altogether undermine 

the process of investigating complaints”.  (Emphasis added) 

56 In Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v Hidro-Tech Systems 

(Pty) Ltd and Another,71 this Court held that the administrative justice 

requirement of procedural fairness does not arise from the mere institution of 

an investigation.  As the Court noted, “It is unlikely that a decision to investigate 

and the process of investigation, which excludes a determination of culpability 

could itself adversely affect the rights of any person, in a manner that has a 

direct and external legal effect.” 

57 In Simelane and Others NNO v Seven-Eleven Corporation SA (Pty) Ltd and 

Another72 the SCA held that a decision by the Competition Commission to refer 

a complaint concerning prohibited practices to the Competition Tribunal was not 

subject to review save in cases of “ill-faith, oppression, vexation or the like”  

                                            
71

  Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v Hidro-Tech Systems (Pty) Ltd and Another 
2011 (1) SA 327 (CC) at paras 37 to 39 

72
  2003 (3) SA 64 (SCA) at para 17 
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58 An older case which makes the point clearly is that of Meyer v Law Society, 

Transvaal.73   The High Court of South Africa held that there is no obligation on 

the Law Society to afford an attorney a hearing before it applies to court for the 

attorney’s removal from the Roll.  It reasoned as follows: 

“Where, however, it decides to apply to court for the removal from the roll 

of the name of practitioner, it does not itself make any findings; it does 

not seek to impose any punishment; it does not decide anything more 

than that there is a prima facie case which it is proper should be 

considered by the Court.  Such a decision does not affect the rights of 

the practitioner and consequently the rules of natural justice have no 

application.” 

59 We refer the Court to the following additional cases, which affirm the principle 

that the institution of investigative, disciplinary or legal proceedings is not an 

administrative act but merely a preliminary procedural step for which no prior 

hearing is required and to which the legal requirements for administrative action 

do not apply: 

59.1 Eastern Metropolitan Substructure v Peter Klein Investments (Pty) 

Limited 2001 (4) SA 661 (W), para 13 

59.2 Park-Ross v Director: Office for Serious Economic Offences 1998 (1) SA 

108 (C) 

59.3 Harksen v Director of Public Prosecutions, Cape and Others 2002 (2) SA 

563 (C), at 569J-570B 

                                            
73

  Meyer v Law Society, Transvaal 1978 (2) SA 209 (T) at 214F-H (endorsed on appeal in Meyer v 
Prokureursorde van Transvaal 1979 (1) SA 842 (T) at 855G-856E).  
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60 Quite apart from the general nature of a decision by the Controller under 

section 12B4(a) it is clear on the facts of this case that the specific decision that 

he took in this case did not adversely affect the rights of the dealer nor did it 

have any direct external legal effect. One of the reasons given by the Controller 

(and adopted by the Minister) for refusing to refer the matter to arbitration was 

that the issue concerning the validity of the agreements was pending before the 

High Court.  Thus, as has been pointed out above, the Controller did not 

suggest that his refusal to refer the matter to arbitration was permanent.  He 

was careful to make clear that he considered it important to allow the High 

Court –  

“…to give a determination on the validity of the agreements before the 

matter can be taken further.”74 

The clear implication was that, should the High Court find that the agreements 

were indeed valid, there would be no obstacle to the matter then being referred 

by the controller to arbitration.  

61 It is accordingly submitted that the entire substratum of the dealer’s case and 

the High Court judgment must therefore fail.  The decision of the Controller was 

not “administrative action” and was not subject to PAJA review. 

No Basis for Any Decision to Substitute 

62 The dealer seeks reinstatement of the High Court order, including the High 

Court’s decision to substitute its decision for the decision of the Controller.  
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  Decision of Controller vol 2 p 282 lines 24-26 (emphasis added). 
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Quite apart from the merits (or lack thereof) of the appeal in relation to the 

review, there is no basis for any order of substitution. 

63 Substitution is an exceptional remedy.75 On the facts of the present case, an 

order of substitution could not have been justified in light of  

63.1 the parallel High Court proceedings, 

63.2 the patently spurious nature of Claims A and C, and 

63.3 the fact that the claims, as framed, concerned a wide range of issues that 

were, at best, tenuously related to the supply of petroleum products.  

64 In all the circumstances, even if the review was to succeed (which is denied) it 

is submitted that the High Court misdirected itself by substituting its own 

decision to refer and should, instead, have remitted the matter to the Controller 

to reconsider in the light of the judgment. 

CONCLUSION 

65  For the reasons set out above, Engen seeks an order dismissing the 

application for leave to appeal with costs.  

GJ MARCUS SC 

M CHASKALSON SC 
Chambers  
Sandton 
21 June 2016  

                                            
75

  Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa Limited 2015 
(5) SA 245 (CC) at para 42. 
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