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I, the undersigned 

LEFIKA MOROBE  

State under oath that: 

1 I am employed by the First Respondent, Engen Petroleum Limited ("Engen"), at 

its Regional Head Office situate at 10 St. Andrews Road, Parktown, 

Johannesburg, as a Legal Advisor for the Gauteng region. 

2 The facts contained herein are, to the best of my belief, true and correct, and 

are, unless otherwise indicated, within my own personal knowledge.  Where I 

make legal submissions, I do so on the advice of the legal representatives of 

Engen. 

INTRODUCTION: NO PROSPECTS OF SUCCESS 

3 Engen opposes this application for leave to appeal because it has no 

reasonable prospects of success. 

4 The application for leave to appeal engages at length with collateral issues in 

the judgment of the SCA in relation to section 12B of the Petroleum Products 

Act 120 of 1977 (“the Act”) but entirely ignores an insuperable obstacle in the 

Applicant’s case:  namely, that quite apart from the meaning of “unfair 

contractual practice” in section 12B, the exercise by the Controller and the 
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Minister of their discretion under section 12B cannot be impugned in the 

particular circumstances of this case.  Those circumstances were the following: 

4.1 The Applicant sought referral to arbitration of allegedly unfair contractual 

practices under a contract, the ongoing existence of which was already 

subject to pending High Court litigation where Engen claimed to have 

cancelled the contract on grounds which were wholly unrelated to issues 

in the proposed arbitration; 

4.2 The Controller exercised a discretion not to make any arbitral referral 

while the High Court dispute over cancellation was pending.  But the 

Controller did so in terms which made clear that it was open to the 

Applicant to return with its request if the ongoing validity of the contract 

survived the High Court litigation; and 

4.3 The Minister endorsed the reasoning of the Controller. 

5 That this discretionary decision not to refer was perfectly reasonable and 

appropriate is clear from the reasoning set out in paragraphs 29 and 30 of the 

SCA judgment: 

 

“[29] On any interpretation of section 12B(4)(a), it contemplates a 

situation where both the High Court and arbitrator may have some 

concurrent jurisdiction over the same subject matter. The discretion 

vested in the Controller must be exercised having regard to this fact.  

… if there is any prospect of parallel proceedings, the Controller should 

consider what the potential impact of the High Court proceedings would 

be on the dispute which he may refer to arbitration and whether the 
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existence of the high court proceedings is a good enough reason to 

refuse the request for arbitration (or to defer a final decision thereon). 

[30] … Thus, quite aside from the legal principle in Tlhamo, the facts of 

the present case (to which the Controller was clearly alive) were such 

that if the matter was referred to arbitration, the arbitrator would not 

have jurisdiction to determine whether the contract remained in force 

and her proceedings would have been hamstrung accordingly. Thus, 

by the time the Controller came to exercise her discretion on the 

request for referral, there was already pending before the High Court 

an ejectment application brought by Engen on the basis of the second 

cancellation that was not the subject of any request for arbitration. 

Nothing in the request for arbitration would have been capable of 

affecting the outcome of Engen's application for ejectment on the basis 

of this cancellation. But the outcome of that application could have 

terminal consequences for the arbitration on any approach to the 

jurisdiction of the arbitrator. If Engen succeeded in the high court on 

that application, there would be no lease and no ongoing business 

relationship between the parties. This would have meant that the 

arbitrator would have been reduced to making an award absent any 

ongoing contractual relationship between the parties. In this context, it 

is significant that the request for a referral to arbitration from Business 

Zone did not identify the relief that it was claiming. The discretion of the 

Controller had to be exercised in the light of these facts and, in the 

circumstances of this case, it was wholly appropriate for the Controller 

to decide not to accede to the request for referral to arbitration while 

the high court proceedings were pending, but rather to require they be 

finalised first.”  

(emphasis added) 

Nowhere in its application for leave to appeal does the Applicant even engage 

with this reasoning of the SCA, still less offer any argument that it is wrong. 



5 
 

6 The relevant reasoning of the SCA is self-evidently correct.  Accordingly, even 

if the Applicant succeeds in persuading this Court that the SCA incorrectly 

interpreted section 12B of the Act in other parts of its judgment (which Engen 

denies) the Applicant’s proposed appeal will still fail because on any 

interpretation of section 12B the Controller and the Minister properly exercised 

their discretion to decline to make a referral to arbitration before the parallel 

High Court litigation over cancellation and ejectment had been concluded.  

7 In the circumstances, the application for leave to appeal is an exercise in futility 

and should be dismissed by this Court. 

8 I have structured this affidavit as follows: 

8.1 First I address the facts of the dispute between the parties. 

8.2 I show that on these facts, irrespective of the proper interpretation of 

section 12B of the Act, the discretionary decisions of the Controller and 

the Minister were entirely appropriate decisions. 

8.3 Thereafter, I respond to the specific allegations made in the founding 

affidavit of Mr Dukhi. 

THE FACTS 

The Contractual Arrangements and Disputes between the Parties 

9 Engen has at all material times been the registered owner of Erf 1117 

Emmarentia extension 1 Township (“the site”). In March 2005 the Applicant 
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purchased an existing service station business at the site and shortly thereafter 

it concluded its first lease agreement with Engen.   That lease ran with effect 

from 1 April 2005. 

10 The first lease agreement between Engen and the Applicant (“the first lease”) 

terminated on 31 March 2008.   A second lease agreement (“the second lease”) 

was concluded with effect from 1 April 2008.  The original termination date of 

the second lease was 31 March 2015. 

11 The site comprises an area (“the service station area”) which now contains a 

petrol station forecourt, and adjacent thereto, an Engen branded Quickshop 

convenience store within which a Woolworths outlet is housed. An adjacent but 

separate area to the west (“the KFC area”) contains a Kentucky Fried Chicken 

outlet. There is also a common area (“the common area”) through which 

members of the public can gain access to the service station area and the KFC 

area. 

12 Over the period of the Applicant’s occupation of the site, it has been re-

developed.  The Quickshop and KFC outlet were built in this redevelopment 

which was completed around August 2010. Both the first lease and the second 

2008 lease, when it was originally concluded, extended over the entire site.   

On 16 February 2010, however, the parties concluded the first addendum to the 

second lease (“the first addendum”).   It contained the following terms which are 

material for the present dispute : 
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12.1 In terms of Clause 3.1, Engen undertook responsibility, at its own cost, 

for construction of certain new works on the site, which works were 

identified on plans initialled by the Applicant. 

12.2 Engen’s obligation to conduct the new works was subject to the 

suspensive conditions in Clause 4.1 which related to the necessary 

approvals and consents being granted by planning authorities.  

12.3 Clause 7.1 extended the second lease until 31 July 2022. 

12.4 Clause 11.1 amended the scope of the premises which were subject to 

the second lease, so that they no longer covered the site in its entirety, 

but were now reduced to the service station area. (This reduction of the 

premises was also reflected in the second addendum to the lease 

concluded on 17 August 2010 (“the second addendum”)). 

12.5 Clause 11.2 provided for a KFC franchise business and identified the 

area from which this business would be conducted.  Significantly, it 

identified the KFC area and common area in terms which made clear that 

neither would form part of the leased premises for the purposes of the 

second lease. 

12.6 In terms of Clause 5.1, the Applicant had to pay a lease premium amount 

of R2.16m, and  

12.7 In terms of Clause 6.2, the Applicant was now liable for various franchise 

and licensing fees relating to the Woolworths shop, Quickshop and 

bakery franchise, all of which were to be run from the service station area.  
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13 After the second lease was amended, Applicant effected  unauthorised 

alterations to the leased premises in breach of clause 8.1 of the second lease.  

I point out that unauthorised alterations can seriously jeopardise Engen’s  rights 

because they have, inter alia, safety and environmental implications for which 

specific approval is required from the relevant authorities. On 10 August 2010 

the Applicant acknowledged, in an e-mail to Engen, that it was not entitled to 

make such alterations to the leased premises without the prior written consent 

of Engen and it reconfirmed that it would not do so. The complaint was then 

addressed in the second addendum which was signed on 17 August 2010.   In 

terms of the second addendum Engen was to inspect the alterations effected 

by the Applicant and was entitled  to demolish them if it did not approve same.   

The second addendum also contained a Clause 7.3 in terms of which the 

Applicant reaffirmed that it would not make any further alterations to the 

premises without the prior written consent of Engen. 

14 Notwithstanding the undertakings it had made in the email of 10 August 2010 

and in the second addendum on 17 August 2010, in the next two months the 

Applicant proceeded to make alterations to the premises without the consent of 

Engen.   As a result, on 12 October 2010, Engen’s attorneys addressed a letter 

to the Applicant noting the new unauthorised alterations that had been made, 

and giving notice under Clause 34.5 of the second lease that unless the 

Applicant removed the unauthorised alterations within seven days, Engen 

reserved its right to cancel the second lease. 

15 In response to the notice from Engen’s attorneys, the Applicant’s attorneys 

addressed a letter dated 15 October 2010 in which they conceded that the 
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alterations in question had been made and that the Applicant had not sought, 

still less obtained, Engen’s prior written consent for the alterations as required 

by the second lease.   In their letter, the Applicant’s attorneys sought to 

motivate the need for the alterations and, ex post facto, requested Engen’s 

consent thereto. 

16 Engen did not grant the ex post facto consent requested and, when the seven 

day notice period expired without the Applicant having remedied its breach, 

Engen cancelled the second lease by letter of its attorneys. 

17 On 22 October 2010, the Applicant’s attorneys addressed a letter to Engen’s 

attorneys taking issue with Engen’s cancellation of the second lease and 

threatening to ask the Controller of Petroleum Products to refer the cancellation 

of the second lease to arbitration under Section 12B, as an unfair and 

unreasonable contractual practice.   The letter of 22 October was followed by 

an e mail of 25 October 2010 where the Applicant’s attorneys again took issue 

with Engen’s cancellation of the second lease and threatened to apply urgently 

to the High Court for an order compelling Engen to continue supplying the 

Applicant with fuel.  

18 In response to the two letters of the Applicant’s attorneys, Engen’s attorney 

addressed a letter on 26 October 2010 suggesting an interim arrangement as 

follows: 

18.1 Engen would continue supplying petroleum products to the Applicant for 

the duration of the interim arrangement,   
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18.2 During the interim arrangement, the Applicant would comply with all of 

the terms and conditions of the second lease, as if it was not cancelled. 

18.3 The interim arrangement would be terminable by Engen on forty-eight 

hours’ notice, 

18.4 The interim arrangement would not affect the cancellation of the second 

lease that Engen had already effected,  and  

18.5 No revival of the second lease would be of any force or effect unless 

reduced to writing and signed by the parties. 

19 The interim arrangement continued for several months during which there were 

further communications between the parties.   However, the disputes were not 

resolved and on 24 March 2011, Engen’s attorneys addressed a letter to the 

Applicant’s attorneys terminating the interim arrangement on forty-eight hours’ 

notice. 

20 On 27 March 2011, the Applicant’s attorneys addressed a letter to Engen’s 

attorneys in which they took issue with Engen’s termination of the interim 

arrangement on 24 March 2011 and indicated that the Applicant would be 

seeking a referral of Engen’s cancellation of the second lease to arbitration in 

terms of Section 12B. 

21 On 30 March 2011, Engen’s attorneys addressed a letter to the Applicant’s 

attorneys stating that the Applicant had been storing, selling and dealing in 

impermissible foreign petroleum products, which conduct was prohibited under 
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clause 4.2 of the second lease.   The sale of foreign petroleum products (ie 

products not supplied by Engen) is regarded as extremely serious because, 

amongst others, it has the obvious risk of tarnishing the Engen brand in the 

eyes of consumers and is not subject to Engen’s control of the quality of 

product and the like.  In the letter, Engen’s attorneys gave notice that, to the 

extent that the second  lease had not already been terminated, ex abudanti 

cautela it was being terminated again as a result of the Applicant’s said breach, 

as Engen was entitled to do in terms of clause 34.1 of Schedule 2 to the 

second lease. 

22 On 31 March 2011, the Applicant brought urgent proceedings against Engen for 

an order directing Engen to continue supplying it with petroleum products and 

not to interfere with the supplies of products to the Woolworths outlet, pending 

a decision by the Controller on the Applicant’s request to refer an alleged unfair 

practice  (at that stage, the alleged unfair practices had not yet been formulated) 

of   Engen to arbitration under Section 12B, and thereafter (if a referral was 

made) pending finalisation of such arbitration proceedings.  The following day, 

on 1 April 2011, the High Court granted the Applicant the interim relief that it 

sought. 

The Request for Referral 

23 The Applicant lodged its request for referral to arbitration with the Controller on 

4 April 2011.   The request for referral to arbitration identifies three disparate 

claims based on alleged unfair contractual practices : 
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23.1 Claim A alleges a contractual obligation by  Engen under the first 

addendum to provide additional access points to the site on Barry 

Hertzog Avenue and Crocodile Road and contends that Engen’s failure 

to perform this obligation amounts to an unreasonable and unfair 

contractual practice.  

23.2 Claim B takes issue with Engen’s failure retrospectively to grant consent 

to applicant for the unauthorised alterations to the leased premises, its 

cancellation of the second lease in October 2010 due to the unauthorised 

alterations (the first cancellation), its alleged interference with supplies to 

the Woolworths’ outlet and “the conduct of Engen in totality”.  Claim B 

alleges that these acts of Engen all amount to unfair and unreasonable 

contractual practices. It also alleges that Engen has an unfair and 

unreasonable contractual practice with other dealers of cancelling 

contracts on spurious grounds as a means of dissuading them from 

raising disputes with Engen.   

23.3 Claim C alleges that Engen’s conclusion of a  lease  with a Kentucky 

Fried Chicken (“KFC”) franchisee  which  operates a  KFC franchise from 

the KFC area and its subsequent collection of rental constituted an unfair 

and unreasonable contractual practice because this was done without 

the consent of the Applicant. 

24 The following features of the request for referral are significant : 

24.1 First, the request for referral to arbitration did not take issue with Engen’s 

second cancellation on 30 March 2011, based on the Applicant’s storage, 
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sale and dealing in  foreign product.   It was, accordingly, a request 

which sought from the Controller a referral to arbitration of alleged 

disputes in terms of a contract which Engen had cancelled in 

circumstances which would be beyond the jurisdiction of any arbitrator to 

arbitrate.   

24.2 Second, the copy of the first addendum which was attached to the 

request for arbitration, and thereafter to the founding affidavit in the 

present application a quo was materially misleading because it omitted 

page 8 which was the page on which Clause 11 of the first addendum 

redefined the leased premises so that they were now confined to the 

service station area alone, and expressly provided for the KFC area to be 

excised from the area of the lease.   Clause 11, on the missing page 8, 

was accordingly destructive of Claim C in the request for referral to 

arbitration.   In a similar vein, the Applicant failed to attach the second 

addendum to the request for referral to arbitration or to its founding 

affidavit a quo.  As has been pointed out above, the second addendum, 

like page 8 of the first addendum, made clear that the KFC area did not 

form part of the leased premises. 

24.3 Third, much of the Applicants’ complaint had, at best, a tenuous 

connection to the supply of petroleum products.  Central features of the 

complaint related instead, to the Woolworths outlet, the KFC outlet and 

road access to the site. 

24.4 Fourth, the first addendum does not bear out the contention in Claim A 

that Engen had an obligation to provide additional access points to the 
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site on Barry Hertzog Avenue and Crocodile Road.  Even the site 

development plan Annexure “A” which was attached to the First  

addendum for a different purpose (but alleged by the Applicant to 

describe entrance points agreed upon), does not bear out this allegation.  

On the contrary, it provides for no new access point on Crocodile Rd and 

expressly states that the existing access points on Barry Hertzog Avenue 

(described on the plan as Rustenburg Rd) will remain.  In any event, all 

access points require official approval of the Johannesburg Roads 

Agency and are subject to a process in which interested parties have a 

right of objection. 

24.5 Finally, nowhere in the request for referral did the Applicant set out the 

relief that it would claim at the arbitration.    

25 On 19 April 2011, Engen gave notice of its opposition to the request for referral.   

26 On 21 July 2011, Engen filed its answering affidavit in part B of the urgent 

application the Applicant had launched on 31 March 2011 and brought a 

counter-application for ejectment of the Applicant based on Engen’s 

cancellations of the second lease, inter alia on the basis of the second 

cancellation due to the Applicant’s breach of the “foreign product” provisions of 

the second lease, a cancellation which was not part of the Applicant’s request 

for a referral to arbitration. 

27 In October 2011, Engen filed with the Controller its response to the request for 

referral.  In its response it took issue with the allegations in the request for 
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referral and inter alia drew attention to the counter-application which it had 

launched in the High Court.   

The Decisions of the Controller and the Minister 

28 After considering the reply of the Applicant to Engen’s response, the Controller 

exercised his discretion to refuse the request for referral to arbitration.  In his 

reasons, the Controller, emphasised that  the cancellation of the second lease 

was  already the subject of pending proceedings in the South Gauteng High 

Court 

29 It is clear from the decision of the Controller that he was of the view that the 

situation might change after the cancellation dispute had been determined by 

the High Court.  Thus he stated the following in his reasons: 

“In the spirit of facilitating a speedy resolution to the dispute we urge 

parties to allow the South Gauteng High Court to give a determination 

on the validity of the agreements before the matter can be taken 

further.” (emphasis added). 

30 The Applicant exercised its right to appeal to the Minister.  The Minister 

dismissed the appeal on 6 November 2012 holding that the Controller had 

exercised his discretion in a manner that was justified.   

THE CONTROLLER EXERCISED HIS DISCRETION PROPERLY 

31 Section 12B of the Act provides in relevant part: 
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 “12B Arbitration  

(1) The Controller of Petroleum Products may on request by a licenced 

retailer alleging an unfair or unreasonable contractual practice by a 

licenced wholesaler, or vice versa, require, by notice in writing to 

the parties concerned, that the parties submit the matter to 

arbitration. 

(2) ... 

(3) … 

(4) An arbitrator contemplated in subsection (2) or (3) –  

(a) shall determine whether the alleged contractual practices 

concerned are unfair or unreasonable and, if so, shall make 

such award as he or she deems necessary to correct such 

practice; and 

(b) shall determine whether the allegations giving rise to the 

arbitration were frivolous or capricious and, if so, shall make 

such award as he or she deems necessary to compensate any 

party affected by such allegations. 

(5) Any award made by an arbitrator contemplated in this section shall 

be final and binding upon the parties concerned and may, at the 

arbitrator’s discretion, include any order as to costs to be borne by 

one or more of the parties concerned.” 

32 On any interpretation of section 12B(4)(a) of the Act it contemplates a situation 

where the High Court and an arbitrator will have some jurisdiction over the 

same contractual context.  The discretion vested in the Controller must be 

exercised having regard to this fact.  In particular, if there is any prospect of 
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parallel proceedings before an arbitrator and the High Court, the Controller 

must consider what the potential impact of the High Court proceedings would 

be on the dispute which he may refer to arbitration and whether the existence 

of the High Court proceedings is a reason to refuse the request for arbitration 

(or to defer a final decision thereon). 

33 As pointed out above, in the present case, by the time that the Controller was 

called upon to exercise his discretion in terms of section 12B(1)(a) there was 

pending High Court litigation in which Engen sought the ejectment of the 

Applicant based on Engen’s alleged cancellation of the lease (on the grounds 

of the first cancellation and second cancellation of the lease).  The request for 

arbitration did not deal with Engen’s second cancellation of the lease (the 

cancellation based on the Applicant’s breach of the “foreign product” provisions 

of the lease).   

34 The success or failure of Engen in the High Court litigation would have a 

material impact on what remedial jurisdiction (if any) remained available to any 

arbitrator under Section 12B.  In the circumstances, as noted by the SCA in 

paragraph 30 of the judgment, the Controller cannot be faulted for exercising 

his discretion to require that the High Court litigation be finalised before there 

was any possible referral to arbitration: 

“Nothing in the request for arbitration would have been capable of 

affecting the outcome of Engen's application for ejectment on the basis 

of this cancellation. But the outcome of that application could have 

terminal consequences for the arbitration on any approach to the 
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jurisdiction of the arbitrator. If Engen succeeded in the high court on 

that application, there would be no lease and no ongoing business 

relationship between the parties. This would have meant that the 

arbitrator would have been reduced to making an award absent any 

ongoing contractual relationship between the parties. In this context, it 

is significant that the request for a referral to arbitration from Business 

Zone did not identify the relief that it was claiming. The discretion of the 

Controller had to be exercised in the light of these facts and, in the 

circumstances of this case, it was wholly appropriate for the Controller 

to decide not to accede to the request for referral to arbitration while 

the high court proceedings were pending, but rather to require they be 

finalised first.” 

35 As noted in the judgment of the SCA, the decision of the Controller was correct 

for several other reasons, namely 

35.1 On a proper interpretation of section 12B, an act of cancellation of a 

contract cannot be regarded as an “unfair contractual practice” because  

35.1.1 the section confers on the arbitrator a corrective remedial 

jurisdiction and not  a compensatory remedial jurisdiction,  

35.1.2 it thus presupposes an ongoing contractual relationship between 

the parties, and 

35.1.3 it cannot be interpreted to allow an arbitrator to determine 

his/her own jurisdiction by determining whether or not a contract 

has validly been cancelled. 
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(See paras 23 and 24 of the SCA judgment) 

35.2 Moreover, if both the High Court and the arbitrator had jurisdiction over 

the validity of a cancellation of a lease between a dealer and a supplier 

of petroleum products this would lead to a chaotic situation with the 

potential for forum shopping, concurrent conflicting decisions between a 

Court and an arbitrator, and intolerable uncertainty for third parties who 

could be joined as bound parties in High Court proceedings but not in 

arbitration proceedings. 

(See paras 25 to 27 of the SCA judgment) 

35.3 In any event, much of the request for arbitration fell outside the ambit of 

section 12B because the section must be interpreted in its context to be 

confined to aspects of contracts relating to the sale of petroleum 

products and not just to any  contracts between a dealer and a supplier 

of petroleum products.  Much of the request for arbitration was unrelated 

to the supply of petroleum products and related, instead, to issues 

concerning  Woolworths and a separate KFC lease.. The arbitrator would 

never have jurisdiction over Woolworths or  KFC . 

(See para 28 of the SCA judgment) 

36 I respectfully submit that all of these findings by the SCA judgment are correct.  

However, I emphasize that  
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36.1 even if these findings could be challenged, the proposed appeal would 

remain still-born for the reasons set out in paragraphs 31 to 34 above, 

read with paragraphs 29 and 30 of the SCA judgment,  

36.2 the Applicant does not engage at all with this reasoning that forms part of 

the SCA judgment which is entirely destructive of its proposed appeal. 

37 I now proceed to answer the allegations in the affidavit of Mr Dukhi. 

ENGEN’S RESPONSE TO THE ALLEGATIONS IN THE FOUNDING AFFIDAVIT 

38 AD PARAGRAPHS 1 – 5 

38.1 For the reasons set out elsewhere in this affidavit I respectfully submit 

that  

38.1.1 not all of the facts to which Mr Dukhi deposes are true and 

correct, 

38.1.2 the SCA judgment was correctly decided, 

38.1.3 for the reasons set out above, the proposed application for leave 

to appeal has no prospects of success. 

38.2 Save as aforesaid, I take note of these paragraphs. 

39 AD PARAGRAPHS 6 - 18 

39.1 The full facts of the underlying dispute have been set out above. 
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39.2 The provisions of section 12B and the judgments of the High Court and 

the SCA speak for themselves.  I respectfully submit that that the SCA 

was correct to reverse the High Court judgment for the reasons that it did.  

39.3 Even if the SCA was wrong to hold that section 12B confers no 

jurisdiction on an arbitrator to determine the validity of a cancellation of 

the contract (which is denied), this would not “vitiate the decisions of the 

Controller, the Minister and the Supreme Court of Appeal.”  For the 

reasons set out above and in paragraphs 29 and 30 of the SCA judgment, 

on the particular circumstances of the present case, the Controller acted 

wholly appropriately by deciding not to refer any dispute to arbitration 

while the High Court dispute over cancellation was pending. 

39.4 Save as aforesaid, I deny these paragraphs. 

40 AD PARAGRAPHS 19 - 28 

40.1 I respectfully submit that the SCA correctly interpreted section 12B and 

deny these paragraphs. 

40.2 In any event, for the reasons set out above, I point out that even if the 

interpretation advanced by the Applicant is correct, its appeal would 

remain an exercise in futility.  In this regard, I repeat that 

40.2.1 By the time that the Controller was called upon to exercise his 

discretion in terms of section 12B(1)(a) there was pending High 

Court litigation in which Engen sought the ejectment of the 

Applicant based on Engen’s cancellation of the lease.   
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40.2.2 The request for arbitration did not deal with Engen’s second 

cancellation of the lease (the cancellation based on the 

Applicant’s breach of the “foreign product” provisions of the 

lease).   

40.2.3 The success or failure of Engen in the High Court litigation 

would have a material impact on what remedial jurisdiction (if 

any) remained available to any arbitrator under Section 12B.   

40.2.4 In the circumstances, as noted by the SCA in paragraph 30 of 

the judgment, the Controller cannot be faulted for exercising his 

discretion to require that the High Court litigation be finalised 

before there was any possible referral to arbitration 

41  AD PARAGRAPHS 29 - 31 

41.1 I do not deny that the appeal raises constitutional issues. 

41.2 However, I do deny that the interests of justice support the grant of leave 

to appeal.  In this regard, I repeat that irrespective of any decision on the 

issues of law that the Applicant advances the appeal remains an 

exercise in futility.  On any interpretation of section 12B, the only 

appropriate decision that the Controller could have taken would have 

been to refuse to refer the matter to arbitration while the High Court 

litigation remained pending. 

42 AD PARAGRAPHS 32 - 46 
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42.1 These paragraphs represent a selective and misleading account of the 

facts.   

42.2 A full and accurate account of the facts is set out in paragraphs 9 to 30 

above. 

42.3 For present purposes, I note that the Applicant fails to disclose that 

42.3.1 The unauthorised alterations that led to the first cancellation of 

the lease were effected in the immediate aftermath of an earlier 

complaint ofover unauthorised alterations and less than two 

months after the Applicant  

 had acknowledged by letter that it had no right to effect 

alterations without Engen’s prior written consent,  

 given an written undertaking not to do so, and  

 signed a lease addendum which reiterated that the 

Applicant was not entitled to make alterations to the 

premises without the prior written consent of Engen. 

42.3.2 After its first cancellation of the lease, out of caution, Engen 

cancelled the lease agreement for a second time because of the 

Applicant’s breach regarding “foreign product”.  The fairness or 

validity of that cancellation (which formed one of the basis of 

Engen’s ejectment case in its counter-application before the 

High Court) was not addressed by the Applicant in its application 

for referral to arbitration. 
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42.3.3 Most of the request for arbitration did not concern petroleum 

products at all, but related to the Woolworths shop  and the KFC 

. 

42.3.4 The request for referral to arbitration was materially misleading 

in that it contained an incomplete copy of the  first addendum 

which was calculated to conceal the fact that the KFC area no 

longer formed part of the Applicant’s leased premises.  The 

latter fact was clear from clause 11.2 on page 8 of the first 

addendum to the lease and from the second addendum to the 

lease.  The copy of the first addendum which was attached to 

the request for referral was  missing page 8 and no copy of the 

second addendum was included.   

42.3.5 The Controller’s decision not to refer to arbitration was framed in 

terms which made clear that it was not a final decision to refuse 

arbitration but merely a decision not to refer to arbitration while 

the parallel High Court proceedings were pending. 

43 AD PARAGRAPHS 47 – 51 

43.1 I take note of the Applicant’s grounds of appeal.  I refer to what I have set 

out above and deny that the proposed appeal has any reasonable 

prospects of success. 

43.2 I stand by Engen’s submission that the decision not to refer did not 

amount to “administrative action”.  In this regard, I emphasize that, quite 

apart from the nature of any decision under section 12B, on its own 
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terms, the decision of the Controller in the present case did not adversely 

affect any rights of the Applicant because it had no final effect.  On its 

own terms, it allowed the Applicant to reapply for referral to arbitration 

after conclusion of the High Court proceedings. 

43.3 I refer to what I have set out above and respectfully submit that even if 

Engen’s submissions in relation to “administrative action” are rejected, 

the proposed appeal remains an exercise in futility. 

43.4 Save as aforesaid, I deny these paragraphs. 

44 AD PARAGRAPHS 52 - 53 

44.1 I refer to what I have set out above and deny these paragraphs. 

44.2 Engen respectfully asks for an order dismissing the application for leave 

to appeal with costs, including the costs of two counsel. 

 

 
 ___________________________ 
     DEPONENT 
 

I hereby certify that the deponent declares that the deponent knows and understands 
the contents of this affidavit and that it is to the best of the deponent's knowledge 
both true and correct.  This affidavit was signed and sworn to before me at 
Johannesburg                                             on this      day of January 2016 and the 
Regulations contained in Government Notice R1258 of 21 July 1972, as amended, 
have been complied with. 
 

 

 ____________________________ 
 COMMISSIONER OF OATHS 

 


