
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN 

Constitutional Court Case no:  9/16 
North Gauteng High Court Case no: 7282/2013 

Supreme Court of Appeal Case no. 201513/2013 
 
In the matter between: 
 
THE BUSINESS ZONE 1010 CC  
t/a EMMARENTIA CONVENIENCE CENTRE Applicant 
 
  
and 
 
 
ENGEN PRETROLEUM LIMITED First Respondent 

THE CONTROLLER OF PETROLEUM PRODUCTS Second Respondent 

THE MINISTER OF MINERALS AND ENERGY Third Respondent 

 
 

PRACTICE NOTE  

 
 
Nature of Proceedings 

The applicant applies for leave to appeal against the judgment and 

order of the Supreme Court of Appeal which reversed the Order of 

Prinsloo J in the North Gauteng High Court where he reviewed and set 

aside the decisions made by the Controller of Petroleum Products ("the 

Controller") and the Minister of Minerals and Energy ("the Minister") 

not to refer a dispute to arbitration in terms of section 12B of the 

Petroleum Products Act, 120 of 1977 ("the Act").   
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Issues 

1. There is no factual dispute between the parties.  

2. The matter involves the interpretation of section 12B of the Act. 

3. The following issues arise –  

3.1. Whether a single act of cancellation constitutes a "contractual 

practice" under section 12B. 

3.2. Whether the unfair practice regime introduced by section 12B 

overrides the terms of the contract concluded between the 

parties.  

3.3. Whether the Controller, by determining that he had no power 

under section 12B to refer the matter to arbitration because 

Engen alleged the contract between the parties had been 

cancelled, committed a material error of law.   

3.4. Whether the decisions of the Controller and Minister in 

refusing the applicant's request for arbitration should be 

reviewed and set aside in terms of sections 6(2)(d), (e)(ii), 
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(f)(ii) and (h) of the Promotion of Administrative Justice Act, 3 

of 2000 ("PAJA").  

3.5. Whether the High Court's referral of the complaints to 

arbitration in terms of section 12B was justified. 

Record 

It is only necessary for the Court to read those portions of the record to 

which the parties refer to in their heads of argument.   

Duration of argument 

The argument in the matter will not exceed the day allocated for the 

hearing. 

Summary of the applicant's argument 

The applicant submits that -  

1. Section 12B was introduced into the Act in order to redress the 

imbalance in the contractual relationship between fuel wholesalers 

and fuel retailers.  The significance of the section is not the power 

to compel the parties to refer their disputes to arbitration but in the 

equitable regime the section imposes on them.  
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2. Section 12B embraces any conduct in the implementation of a 

contract.  The section is not confined to conduct in accordance 

with the contract, but includes conduct in breach thereof.   

3. Section 12B superimposes an unfair practice regime on the 

contractual arrangement between the parties.  The fairness 

standard overrides the terms of the contract between them. 

4. A single act constitutes a contractual practice under section 12B.  

5. The ordinary meaning of contractual practice includes its 

cancellation which is as much a contractual practice as any other 

step in the implementation and enforcement of the contract. 

6. The Controller and Minister committed a material error of law by 

finding that because Engen alleged that the contract had been 

cancelled, the Controller had no jurisdiction to refer the matter to 

arbitration under section 12B. 

7. The decisions of the Controller and Minister, in refusing the 

applicant's request, were accordingly reviewable in terms of 

sections 6(2)(d), (e)(ii), (f)(ii) and (h) of the Promotion of 

Administrative Justice Act, 3 of 2000 ("PAJA"). 
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8. In the light of the undue delay in the decision-making process in 

the matter, the referral by the High Court of the matter to 

arbitration was justified. 

Authorities on which particular reliance will be placed. 

Alec Lobb Ltd v Total Oil  GB  Ltd [1985] 1 All ER; 
 
Esso Petroleum Co Ltd v Harpers Garage (Stowport) Ltd [1996] All ER 
725; 
 
Maphango v Aengus Lifestyle Properties 2012 (3) SA 531 (CC). 


