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THE ESSENCE OF THIS CASE 

1. The applicant owns and operates a petrol service station on premises leased 

from the first respondent, Engen, who is also its sole supplier of petroleum 

products. 

 

2. Long-running contractual disputes between the applicant and Engen came to a 

head in March 2011.  Engen accused the applicant of breaches of contract, 

cancelled their lease, stopped its supply of product to the applicant and 

demanded that the applicant vacate the premises.  The applicant in turn denied 

that Engen was entitled to cancel their contract and accused it of unfair and 

unreasonable contractual practices. 

 

3. The applicant requested the Controller of Petroleum Products to refer its 

complaints of unfair and unreasonable contractual practices to arbitration in 

terms of s 12B of the Petroleum Products Act 120 of 1977.  It reads in relevant 

part as follows: 

“(1) The Controller of Petroleum Products may on request by a 

licensed retailer alleging an unfair or unreasonable contractual 

practice by a licensed wholesaler, or vice versa, require, by notice 

in writing to the parties concerned, that the parties submit the 

matter to arbitration. 

(4) An arbitrator contemplated in subsection (2) or (3) – 
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(a) shall determine whether the alleged contractual practices 

concerned are unfair or unreasonable and, if so, shall 

make such award as he or she deems necessary to 

correct such practice;  and 

(b) shall determine whether the allegations giving rise to the 

arbitration were frivolous or capricious and, if so, shall 

make such award as he or she deems necessary to 

compensate any party affected by such allegations; 

(5) Any award made by an arbitrator contemplated in this section 

shall be final and binding upon the parties concerned and may, at 

the arbitrator’s discretion, include any order as to costs to be 

borne by one or more of the parties concerned.” 

 

4. The Controller refused the applicant’s request on 27 February 2012.1  The 

premise of his refusal was that he may only refer a matter to arbitration if there 

is an existing valid and binding contract between the parties.  Engen claimed to 

have cancelled the parties’ contract.  The dispute about the validity of its 

cancellation was before the High Court.  Therefore, until that dispute was 

resolved, the Controller did not have any basis to refer the matter to arbitration: 

“In the light of the aforegoing, it is our considered view that in the 

absence of an existing valid Agreement of Lease and Operation of 

Service Station, Emmarentia’s request for arbitration does not satisfy 

                                                            
1
  Controller’s Letter 27 February 2012 vol 1 p 70 
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the minimum requirements in terms of Section 12B of the Act.  As 

such, the Controller has no basis for referring this matter to arbitration 

because of the requirements in the regulatory framework.” 

 

5. The applicant appealed to the Minister of Energy in terms of s 12A of the 

Petroleum Act.  The Minister dismissed the appeal on 6 November 2012.2  She 

gave two reasons for her decision: 

 

5.1. The first was also that the Controller may only refer a matter to 

arbitration if there is an existing valid contract between the parties: 

“in my opinion, Section 12B of the Act may only be applied in 

cases where there is an existing or continuing contract between 

the parties.  Since the validity of the termination of the contract 

by Engen Petroleum Limited is disputed by your client, and the 

matter is currently before a competent court, we believe that the 

arbitration under Section 12B of the Act would not be proper.” 

 

5.2. The second was that a single act of cancellation cannot constitute an 

unfair or unreasonable contractual practice: 

“I am advised further that a single juristic act (the exercise of a 

legal right to cancel a contract) intended to terminate an 

agreement cannot, in law, constitute or be characterised as ‘an 

                                                            
2
  Minister’s Letter 6 November 2012 vol 1 p 73 
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unfair or unreasonable contractual practice’ for purposes of 

Section 12B of the Act.  Therefore, an arbitrator would not have 

jurisdiction to determine the validity of otherwise of the 

cancellation of the agreement.” 

 

6. The applicant took the decisions of the Controller and the Minister on review.  

The High Court upheld the review, set aside both decisions and ordered that 

the matter be referred to arbitration in terms of s 12B.3 

 

7. Engen appealed to the SCA.  It upheld the appeal, set aside the High Court 

judgment and dismissed the review.4  It adopted the same interpretation of 

s 12B as the Controller and the Minister.  Its essence was that the Controller 

may only refer a matter to arbitration if there is a valid and binding contract 

between the parties.  Once the contract has been cancelled, the Controller 

does not have the power to make such a referral.5 

 

8. We submit with respect that the Controller, the Minister and the SCA were 

mistaken in their interpretation of s 12B.  The cancellation of a contract may in 

itself be, or be part of, an unfair or unreasonable contractual practice.  The 

Controller may thus refer a complaint of an unfair or unreasonable cancellation 

of the parties’ contract to arbitration in terms of s 12B.  It is not correct to 

                                                            
3
  High Court Judgment vol 12 p 1110 para 82 

 
4
  SCA Judgment vol 12 p 1144 para 32 

 
5
  SCA Judgment vol 12 p 1138 paras 22 to 30 
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interpret the section to mean that the Controller is powerless once one of the 

parties has cancelled the contract.  The Controller may still refer it to arbitration 

if the cancellation is said to have been unfair or unreasonable. 

 

9. The error of law made by the Controller and the Minister was material.  As a 

result of their error, they laboured under a misconception about the scope of 

the Controller’s powers under s 12B.  They mistakenly thought that the 

Controller did not have the power to refer the applicant’s complaints to 

arbitration.  Their decisions to refuse the applicant’s request were accordingly 

reviewable in terms of ss 6(2)(d), (e)(ii), (f)(ii) and (h) of the Promotion of 

Administrative Justice Act 3 of 2000. 
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THE REQUIREMENTS FOR LEAVE TO APPEAL 

A constitutional matter 

10. This application raises at least two constitutional matters: 

 

10.1. It is an application for judicial review of administrative action and the 

exercise of public power.  Such a review is by its nature a constitutional 

matter. 

 

10.2. The central issue in the case is the scope of the public power of the 

Controller to refer complaints of unfair or unreasonable contractual 

practices to arbitration in terms of s 12B.  It too is a constitutional 

matter. 

The interests of justice 

11. We shall submit that the applicant’s prospects of success are good. 

 

12. There is moreover a high public interest in the determination of the scope of the 

Controller’s powers under s 12B to refer complaints of unfair and unreasonable 

contractual conduct to arbitration.  The significance of such a referral lies, not in 

the referral to arbitration as such, but in the fact that it imposes an equitable 

standard of fairness and reasonableness on wholesalers and retailers in the 
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fuel industry.  The implication of the interpretation of the section adopted by the 

Controller, the Minister and the SCA is however that a wholesaler who cancels 

its agreement with a retailer escapes referral to arbitration and thus the 

equitable standard of fairness and reasonableness that goes with it.  It is 

important for wholesalers and retailers in the fuel industry to know whether their 

contractual conduct is ultimately judged only by the terms of their contract and 

the common law or by the equitable standard of fairness and reasonableness 

imposed by s 12B. 
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THE FACTS 

13. The applicant is a close corporation.  Mr Avishkar Dukhi is its sole member.  It 

owns and operates a fuel service station in Emmarentia, Johannesburg.  

Mr Duki has invested more than R9m in the business.6 

 

14. The applicant owns and operates the business but hires the premises from 

Engen.  It is also the applicant’s sole supplier of petroleum products.  Their 

relationship has been governed by successive leases.  Their current lease is 

one entered into in April 2008.7  They amended the lease by addenda 

concluded on 16 February 20108 and 17 August 2010.9  Clause 7.1 of the first 

addendum extended the period of the lease to 31 July 2022.10 

 

15. On 20 September 2010 the applicant called on Engen to provide additional 

access points to the service station.11 

 

16. Engen’s attorneys addressed a letter to the applicant on 12 October 2010.  

They said that the applicant had made alterations to the leased premises in 

                                                            
6
  Founding Affidavit vol 1 p 10 para 10 and 11  

 
7
  Lease April 2008 vol 1 p 75 

 
8
  Addendum 16 February 2010 vol 2 p 158 

 
9
  Addendum 17 August 2010 vol 2 p 169 

 
10

  Addendum 16 February 2010 vol 2 p 163 para 7.1 
 
11

  Email 20 September 2010 vol 2 p 179  
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breach of the lease and called on the applicant to remedy its breach within 

seven days.12 

 

17. The applicant’s attorneys responded on 15 October 2010.13  They explained 

why the applicant had made improvements to the site and emphasized that it 

had done so for security reasons and to ensure that its stock was secure and 

properly maintained. 

 

18. Notwithstanding this explanation, Engen’s attorneys purported to cancel the 

lease on 22 October 2010.14 

 

19. The applicant’s attorneys responded on 22 October 2010.15  They disputed the 

validity of Engen’s cancellation of the lease and accused it of unfair and 

unreasonable contractual practices which, they said, the applicant was referring 

to the Controller in terms of s 12B of the Petroleum Act. 

 

20. Engen’s attorneys notified the applicant on 26 October 2010 that Engen would 

continue to supply petroleum products to the applicant “pending a proposed 

meeting between the parties”.16  Engen continued to supply petroleum products 

                                                            
12

  Hertzberg Letter 12 October 2010 vol 2 p 180 
 
13

  Naidoo Letter 15 October 2010 vol 2 p 182 
 
14

  Hertzberg Letter 22 October 2010 vol 2 p 186 
 
15

  Naidoo Letter 22 October 2010 vol 2 p 188 
 
16

  Hertzberg Letter 26 October 2010 vol 13 p 1231 
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to the applicant until 24 March 2011 when it gave the applicant 48 hours’ notice 

of termination of its supply.17 

 

21. On 31 March 2011 the applicant launched an urgent application and obtained 

an interim order compelling Engen to continue to supply petroleum products to 

the applicant pending the determination of the applicant’s complaint to the 

Controller in terms of s 12B.18 

 

22. On 4 April 2011 the applicant lodged a request for arbitration to the Controller in 

terms of s 12B of the Petroleum Act.19  We shall later deal with the request in 

greater detail. 

 

23. In the High Court proceedings, Engen lodged a counter-application on 22 July 

2011.20  It sought an order for the applicant’s ejectment from its business 

premises. 

 

24. In October 2011, Engen filed its answer to the applicant’s request to the 

Controller for a referral to arbitration.21 

                                                                                                                                                                  
 
17

  Hertzberg Letter 24 March 2011 vol 2 p 190 
 
18

  High Court Order 1 April 2011 vol 2 p 194;  Application for Leave to Appeal vol 12 p 1169 para 
41 

 
19

  Request for Arbitration 4 April 2011 vol 2 p 195 
 
20

  Notice of Counter-Application 22 July 2011 vol 13 p 1236 
 
21

  Engen’s Objection October 2011 vol 3 p 222 
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25. The applicant filed a reply on 7 November 2011.22 

 

26. The Controller refused the applicant’s application on 27 February 2012.23 

 

27. The applicant appealed to the Minister in terms of s 12A.  The Minister refused 

the appeal and confirmed the Controller’s decision on 6 November 2012.24 

 

28. The applicant launched this application for review on 1 February 2013.25 

 

29. The High Court upheld the review, set aside the decisions of the Controller and 

the Minister and ordered that the applicant’s complaints be referred to 

arbitration in terms of s 12B.26 

 

30. Engen appealed to the SCA.  It handed down judgment on 27 November 

2015.27  It upheld the appeal, set aside the High Court order and dismissed the 

review.28 

                                                            
22

  Applicant’s Reply vol 4 p 313 
 
23

  Controller’s Letter 27 February 2012 vol 1 p 70 
 
24

  Minister’s Letter 6 November 2012 vol 1 p 73 
 
25

  Application for Review vol 1 p 1 
 
26

  High Court Judgment vol 12 p 1110 para 82 
 
27

  SCA Judgment vol 12 p 1123 
 
28

  SCA Judgment vol 12 p 1144 para 32 
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THE PROPER INTERPRETATION OF SECTION 12B 

The significance of the section 

31. The real significance of s 12B lies, not in the Controller’s power to compel the 

parties to refer their dispute to arbitration, but in the equitable regime the 

section then imposes on them.  When they refer their dispute to arbitration, the 

arbitrator judges their contractual practices by what is fair and reasonable and 

not merely by the terms of their contract.  If they are adjudged to have acted 

unfairly or unreasonably, the arbitrator must correct it and has a wide 

discretionary power to determine how to do so (“shall make such award as he 

or she deems necessary to correct such practice”).  The section thus imposes 

an equitable standard on the parties that overrides the terms of their contract to 

ensure that fairness and reasonableness prevail. 

 

32. The section checks and compensates for one-sided contracts between the 

wholesalers and retailers of fuel.  The wholesalers are generally powerful multi-

national corporations.  The retailers are typically small business enterprises.  

The inequality in their bargaining power often allows the wholesalers to dictate 

terms of contract to the retailers.29  The section overrides such one-sided terms 

and imposes its equitable standard of fairness and reasonableness on the 

parties. 

                                                            
29

  A number of English cases have dealt with unfair and unconscionable terms contained in 
contracts in the petroleum industry.  See Alec Lobb Ltd v Total Oil  GB  Ltd [1985] 1 All ER at 
303 CA; Esso Petroleum Co Ltd v Harpers Garage (Stowport) Ltd [1996] All ER 725. 
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33. Section 12B was introduced by the Petroleum Products Amendment Act 58 of 

2003.  As appears from the long title of the Amendment Act, one of its 

objectives was “to promote the transformation of the South African petroleum 

and liquid fuels industry”.  Schedule 1 to the Amendment Act introduced an 

industry charter “on empowering historically disadvantaged South Africans in 

the petroleum and liquid fuels industry”.  Section 12B also promotes 

transformation by protecting small retailers against unfair and unreasonable 

treatment at the hands of powerful wholesalers. 

 

34. Section 12B imposes an equitable standard on the contractual relationship 

between wholesalers and retailers in the same way as the Labour Relations Act 

66 of 1995 imposes a fairness standard on the contractual relationship between 

employers and employees.  The fairness standard does not displace the 

parties’ contract but overrides it by requiring employers above all to treat their 

employees fairly. 

 

35. A lesser known but similar equitable standard, imposed on parties in a 

contractual relationship, is the “unfair practice” standard imposed on landlords 

and their tenants by ss 4(5)(c) and 13 of the Rental Housing Act 50 of 1999.  

This court considered it in Maphango.30  It said that the Act “superimposes its 

                                                            
30

  Maphango v Aengus Lifestyle Properties 2012 (3) SA 531 (CC) 
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unfair practice regime on the contractual arrangement the individual parties 

negotiate”.31 

What is a “contractual practice”? 

36. We submit that a “contractual practice” embraces any conduct in the 

implementation of a contract.  It includes positive acts and passive omissions.  

It is not confined to conduct in accordance with a contract and includes conduct 

in breach of it.  It extends to everything the parties do or fail to do in the 

implementation of their contract. 

 

37. A single act or omission may constitute a “contractual practice”.  This court held 

that to be so in Maphango: 

“I also respectfully differ from the Supreme Court of Appeal’s 

conclusion that ‘practice’ envisages only ‘incessant and systemic 

conduct by the landlord which is oppressive or unfair’ and cannot 

consist in unacceptable conduct on an isolated occasion.  It has long 

been established in our law that the ‘practice’ may consist in a single 

act.  This accords with one of the ordinary meanings of the word.  

Thus, it was decided early under the unfair labour practice jurisdiction 

in employment law that a single dismissal may constitute a labour 

‘practice’.  That authority has never been doubted.  It forms the 

                                                            
31

  Maphango para 51 
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interpretive backdrop for understanding the use of the word ‘practice’ in 

the Act.”32 

The cancellation of a contract 

38. As appears from the quotation from Maphango, this court held, not only that a 

single act may constitute a “practice”, but, more specifically, that a single 

dismissal of an employee, that is, the single termination of a contract of 

employment, may also do so.  

 

39. The SCA however held that s 12B does not allow the arbitrator to investigate 

the fairness or reasonableness of the cancellation of the parties’ contract.33  It 

said that s 12B presupposes “an ongoing contractual relationship”.34  It 

concluded that the Controller “cannot confer jurisdiction on an arbitrator to 

decide disputes which arose under a contract which has been terminated”.35 

 

40. We submit with respect that the SCA was mistaken.  The mistake lay in its 

starting point: 

 

                                                            
32

  Maphango para 57 
 
33

  SCA Judgment vol 12 p 1138 para 22 
 
34

  SCA Judgment vol 12 p 1138 paras 23 and 25 
 
35

  SCA Judgment vol 12 p 1139 paras 24 and 25 
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40.1. It is contrary to this court’s finding in Maphango that a single act, 

including the termination of a contract, may constitute a “practice”.36 

 

40.2. The ordinary meaning of a “contractual practice” includes its 

cancellation by one of the parties acting in accordance with the contract 

and the common law.  The cancellation of a contract is as much a 

“contractual practice” as any other step in the implementation and 

enforcement of the contract. 

 

40.3. The cancellation or threat of cancellation of a contract is indeed the 

most potent tool available to contracting parties for its enforcement.  It 

may be used to enforce the unfair and unreasonable provisions of a 

one-sided contract. 

 

40.4. It would defeat the purpose of the section to say that, although the 

arbitrator may require the conduct of the parties in the implementation 

of their contract to be fair and reasonable, the cancellation of the 

contract by either of them is beyond her jurisdiction.  The very 

unfairness or unreasonableness of the conduct of a contracting party 

may lie in his cancellation of the contract without moral or commercial 

justification but on grounds that are justified under a one-sided contract.  

                                                            
36

  Maphango para 57 
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The narrow interpretation adopted by the Controller, the Minister and 

the SCA would thus undermine the purpose and effectiveness of s 12B. 

 

41. The SCA found support for its interpretation of s 12B in the nature of the 

arbitrator’s remedial power in s 12B(4)(a).  The section says that, if the 

arbitrator finds a contractual practice to be unfair or unreasonable, the arbitrator 

“shall make such award as he or she deems necessary to correct such 

practice”.  The SCA asserted that such a corrective remedial jurisdiction “can 

operate only prospectively” and “accordingly presupposes an ongoing 

contractual relationship”.37  Thus, the section “cannot confer jurisdiction on an 

arbitrator to decide a dispute which arose under a contract which has been 

terminated”.38 

 

42. The flaw in this reasoning lies, with respect, in the SCA’s assumption that, once 

the contract has been cancelled, the arbitrator cannot grant prospective relief.  

But the arbitrator is given a wide remedial power to “correct” any unfair or 

unreasonable contractual practice.  If the arbitrator finds that the cancellation of 

the contract was unfair or unreasonable, she may for instance set aside the 

cancellation and direct the party responsible for it to reinstate the contract.  

Such a remedy corrects the unfair or unreasonable contractual practice despite 

the prior cancellation of the contract. 

                                                            
37

  SCA Judgment vol 12 p 1138 para 23 
 
38

  SCA Judgment vol 12 p 1139 para 24 
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43. The SCA held that s 12B, 

“cannot vest in an arbitrator the power to determine whether a contract 

has been validly terminated because, if it did, it would confer upon the 

arbitrator the power to make a decision which itself would determine 

whether or not she has had jurisdiction over the dispute”.39 

But this reasoning is circuitous.  It presupposes that the arbitrator has 

jurisdiction in the matter only if the contract between the parties is still valid and 

in force.  Only on this premise is the arbitrator’s jurisdiction dependent on the 

continued validity of the contract.  But the premise is false.  We have already 

submitted that the arbitrator has the power to determine whether the 

cancellation of the contract was unfair or unreasonable and, if so, to set it 

aside. 

 

44. The SCA said it would lead to “a potentially chaotic situation if an arbitrator and 

a court both had jurisdiction to determine the existence of the contract”.40  But 

its pessimism is based on the SCA’s failure to recognise that the court and the 

arbitrator have separate jurisdictions and fulfil different functions.  It is the 

function of the court to determine whether a contract has been validly cancelled 

in accordance with its terms and the law of contract.  The arbitrator does not 

have any jurisdiction to make this determination.  But the arbitrator may 

                                                            
39

  SCA Judgment vol 12 p 1139 para 24 
 
40

  SCA Judgment vol 12 p 1140 paras 26 and 27 
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determine whether the cancellation was fair and reasonable.  If it was not, the 

arbitrator may set aside the cancellation even if it accorded with the terms of 

the contract and the common law. 
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THE IMPLICATIONS FOR THIS CASE 

45. Engen purported to cancel the parties’ contract.41  It claimed that its 

cancellation was valid and duly terminated the lease.  That was the basis of 

Engen’s counter-application for the applicant’s eviction from the leased 

premises.42 

 

46. The applicant disputed the validity of Engen’s cancellation of their contract.43  

That was the basis of the applicant’s opposition to Engen’s counterclaim. 

 

47. The parties’ dispute about the validity of Engen’s cancellation of their contract 

was thus squarely before the High Court. 

 

48. But the applicant also complained to the Controller that Engen had been guilty 

of a variety of unfair and unreasonable contractual practices and that they 

included its purported cancellation of their contract.44  The applicant said for 

instance that, 

                                                            
41

  Hertzberg Letter 22 October 2010 vol 2 p 186 para 4;  Hertzberg Letter 24 March 2011 vol 2 p 
190 para 3 

 
42

  Notice of Counter-Application 22 July 2011 vol 13 p 1236 
 
43

  Naidoo Letter 22 October 2010 vol 2 p 188;  Naidoo Letter 31 March 2011 vol 13 p 1234 
 
44

  Request for Arbitration 4 April 2011 vol 2 p 197 para 4;  vol 2 p 199 para 10;  vol 3 p 201 para 
19;  vol 3 p 210 paras 47 to 49 and vol 3 p 213 para 55 
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“In addition, it is the Business Zone’s case that Engen’s conduct as set 

out above and more specifically Engen’s purported termination of the 

agreement constitutes an unfair and unreasonable contractual practice 

as envisaged by the provisions of section 12B of the Act.”45 

“The Business Zone respectfully submits that … the purported 

cancellation in the instant matter is a continuation of this unfair and 

unreasonable contractual practice on the part of Engen.”46 

 

49. It was competent for the Controller to refer the applicant’s complaint to 

arbitration and for the arbitrator to enquire into and determine whether Engen’s 

cancellation of the contract was fair and reasonable.  If the arbitrator found that 

it was unfair or unreasonable, she would have been obliged to “correct” it.  She 

would have had a wide discretion to determine how to do so.  The most obvious 

way would have been to set aside Engen’s cancellation and order it to reinstate 

the contract. 

 

50. In such an arbitration, the arbitrator would not have impinged upon the High 

Court’s prerogative to determine whether Engen’s cancellation of the contract 

was valid in that it accorded with the terms of the contract and the common law.  

The arbitrator’s jurisdiction would have been to determine the fairness and 

reasonableness of Engen’s cancellation of the contract, whether valid or not. 

                                                            
45

  Request for Arbitration 4 April 2011 vol 3 p 210 para 29 
 
46

  Request for Arbitration 4 April 2011 vol 3 p 213 para 55.1 
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51. This dual jurisdiction would have been similar to that of the High Court and the 

Labour Court in relation to the relationship between employers and their 

employees.  When an employer terminates its employee’s contract of 

employment, the High Court has jurisdiction to determine whether the 

termination accords with the terms of the contract and the common law.  The 

Labour Court however has parallel jurisdiction under the Labour Relations Act 

to determine whether the dismissal was procedurally and substantively fair.  

There is nothing incongruous about duel jurisdiction of this kind over the 

termination of a contract. 

 

52. It follows that the Controller and the Minister both made an error of law in that 

they mistakenly thought that the Controller did not have the power under s 12B 

to refer a matter to arbitration if the contract between the parties has been 

cancelled.  Their error was material because it concerned the scope of the 

Controller’s powers under s 12B.  Their error was decisive.  The Controller did 

not refer the applicant’s complaint because he mistakenly thought that he did 

not have the power to do so.47  The Minister upheld the Controller’s decision for 

the same reason.48 

 

                                                            
47

  Controller’s Letter 27 February 2012 vol 1 p 71 lines 18 to 23 
 
48

  Minister’s Letter 6 November 2012 vol 1 p 74 para 3 
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53. The decisions of the Controller and the Minister are thus reviewable under 

ss 6(2)(d), (e)(ii), (f)(ii) and (h) of PAJA. 

 

54. The High Court ordered that the applicant’s complaints be referred to arbitration 

in terms of s 12B.49  It is an exceptional remedy but, we submit, justified in this 

case: 

 

54.1. The Controller refused to refer the matter to arbitration and the Minister 

upheld the Controller’s decision only because both of them laboured 

under the same error of law.  The implication is that, but for their error, 

the Controller would have referred the matter to arbitration and the 

Minister would have endorsed his decision to do so. 

 

54.2. The resolution of this matter has been unduly delayed.  It would not be 

fair to the parties or in the public interest that the matter be further 

delayed by a protracted decision-making process.  In the last round, 

- all the papers had been filed with the Controller by 7 November 

2011;50 and 

- the Minister ultimately dismissed the appeal on 6 November 2012.51 

The decision-making process alone thus took a year.   

 

                                                            
49

  High Court Judgment vol 12 p 1111 para 82.3 
 
50

  Applicant’s Reply 7 November 2011 vol 4 p 313 
 
51

  Minister’s Letter 6 November 2012 vol 1 p 73 
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54.3. There is no reason to think that the decision-making process would be 

any quicker a second time round.  If the matter is then referred to 

arbitration, it would merely be the beginning of a further round of 

litigation likely to take a long time to finalise. 

 

54.4. We submit with respect that the interests of justice require that these 

delays be minimised by upholding the High Court’s order for a referral 

of the matter to arbitration. 

 

55. The applicant asks for orders in the following terms: 

 

55.1. The applicant is granted leave to appeal. 

 

55.2. The appeal is upheld with costs including the costs of two counsel. 

 

55.3. The orders of the Supreme Court of Appeal are set aside and replaced 

with the following order: 

“The appeal is dismissed with costs including the costs of two 

counsel.” 

        Wim Trengove SC 

        Nigel Redman SC 

        Chambers 
        Sandton 
        3 June 2016 
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