
 

1 

 

 
 

CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
Association of Mineworkers and Construction Union and Others v Chamber of 

Mines of South Africa and Others 

 
CCT 87/16 

Date of hearing: 24 November 2016 

 
________________________________________________________________________ 

 

MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On 24 November 2016 at 10h00, the Constitutional Court will hear an application for 

leave to appeal against a judgment and order of the Labour Appeal Court (LAC).  At 

issue is the question whether members of the Association of Mineworkers and 

Constitution Union (AMCU) were prohibited from striking by an agreement concluded 

between the Chamber of Mines (Chamber) and other unions.  The case concerns the 

principle of majoritarianism in the workplace, and how it is applied. 

 

The legal question is whether a collective agreement concluded between the Chamber, on 

behalf of gold mining companies including Harmony, AngloGold and Sibanye and the 

majority trade unions in the gold mining sector (the National Union of Mineworkers, 

Solidarity and UASA) could validly be extended to bind AMCU members.  The 

collective agreement was extended in terms of section 23(1)(d) of the Labour Relations 

Act (LRA).  This stipulates that a collective agreement binds even employees who are not 

members of the unions party to the agreement provided those unions “have as their 

members the majority of employees employed by the employer in the workplace”. 

 

The crucial issue is whether a “workplace” in the statutory provision refers to each 

individual mining operation, or all the mining operations of each mining company, taken 

together.  If each individual mine is a “workplace” under the statute, then AMCU had 

majority representivity and could not be bound by the agreement.  But if the workplace is 
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each mining organisation as a whole, with individual mines included, then AMCU was a 

minority union. 

 

Although AMCU participated in the negotiations, it did not sign the collective agreement.  

But, as a minority union, AMCU and it members were by statute bound to it.  The 

agreement regulated wages and other terms and conditions of employment.  Additionally, 

it prohibited strike action by those bound over issues it regulated for its duration. 

 

Unhappy with the terms of the agreement, AMCU gave notice of a strike.  The Chamber 

then applied to the Labour Court to interdict the strike as a violation of the collective 

agreement.  In response, AMCU argued that the collective agreement should not have 

been extended to those mines where AMCU was the majority trade union.  AMCU 

argued that each mining operation should be considered an independent “workplace” 

under the statute, and thus that its members at the mining operations where AMCU had 

majority representation should be allowed to strike. 

 

AMCU also filed a counter-application.  It argued that its members generally were not 

bound by the agreement because it would constitute an infringement of their 

constitutional right to strike. 

 

The Labour Court first granted an interim interdict, rejecting AMCU’s arguments 

(Cele J).  Later, the Court (Van Niekerk J) held that the different mining operations 

constituted a single “workplace” for each mining company in terms of section 23(1)(d).  

Applying the statutory definition of “workplace”, the Court concluded that the operations 

were not independent of one another in terms of size, function or organisation.  The 

agreement was validly extended and the strike was thus unlawful. 

 

The Labour Court also rejected the constitutional challenge.  The Court found that 

although a fundamental right, the right to strike is not an end in itself, and can be limited.  

The LRA justifiably limited this right on the basis of majoritarianism.  The majoritarian 

principle means that at times certain minority rights must be limited to give way to the 

demands of the majority, and is central to the LRA. 

 

AMCU applied for leave to appeal to the Labour Appeal Court (LAC).  But the LAC 

dismissed the appeal. 

 

Before the Constitutional Court, AMCU argues that the LAC failed to properly interpret 

“workplace” in the context of section 23(1)(d).  AMCU submits that “workplace” is 

capable of two interpretations.  First, in keeping with the statutory definition, 

“workplace” can refer to the mining operations of each of the three companies as a whole 
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(the strict interpretation).  Second, “workplace” can refer to each individual mine of the 

three companies (the broad interpretation). 

 

AMCU contends that the strict interpretation infringes on its and its members’ 

constitutional rights to freedom of association, collective bargaining, and the right to 

strike.  The LAC thus incorrectly overlooked the broad interpretation, which is 

constitutionally compliant. 

 

If, however, this Court finds that the LAC was correct in interpreting and applying 

section 23(1)(d), then AMCU argues that the provision itself is unconstitutional because 

it infringes on these rights.  In addition, AMCU submits that permitting private actors to 

extend the collective agreement is effectively an exercise of public power and, in the 

absence of necessary checks and balances, violates the principle of legality.  AMCU also 

maintains that the collective agreement could have been extended validly only in terms of 

section 32 – and not section 23(1)(d). 

 

The Chamber, NUM and the Minister of Labour (Minister) all oppose the application.  

First, the Chamber argues that the LAC was correct to apply the statutory definition of 

“workplace”.  The LAC’s finding that the three mining operations each constituted a 

single workplace was a factual one which should not be disturbed.  In opposing the 

constitutional challenge, the Chamber submits that there is nothing unconstitutional about 

majoritarianism or its application in section 23(1)(d).  Any infringement or limitation of 

the right to strike and/or the right to engage in collective bargaining is reasonable and 

justifiable under the Bill of Rights. 

 

NUM rejects AMCU’s interpretative argument.  It contends that the broad interpretation 

is not one the language is reasonably capable of bearing.  NUM agrees with the Chamber 

that the case is about the application of the statutory definition of “workplace” to the 

facts.  The constitutional challenge is also without merit. 

 

The Minister points out that the drafters of the LRA made a policy choice.  This was to 

embrace a system of voluntary collective bargaining.  The principle of majoritarianism is 

crucial to this system.  These policy decisions are generally for the executive and the 

legislature to determine, and not the courts. 

 

The Minister also submits that the rule of law argument is without merit.  As the LAC 

correctly pointed out, section 23 does no more than create legal rights and obligations 

that flow from the conduct of private parties.  The parties to a collective agreement 

(which is extended to non-parties) do not exercise public power.  For these reasons, the 

rule of law argument must fail.   
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The respondent parties all oppose AMCU’s section 32 argument on the basis that the 

Chamber is not a bargaining council, and thus section 32 does not apply. 

 


