
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  CASE NO: CCT 87/16 

LAC CASE NO: JA 103/2014 

In the matter between: 

ASSOCIATION OF MINEWORKERS AND CONSTRUCTION  

UNION                                                                              First Applicant 

THE PERSONS REFERRED TO IN ANNEXURE ‘A’ 

TO THE NOTICE OF MOTION                                                    Second to Further Applicants 

and 

CHAMBER OF MINES OF SOUTH AFRICA (acting  

in its own name and obo Harmony Gold Mining Co Ltd, 

AngloGold Ashanti Ltd, and Sibanye Gold Ltd)                                        First Respondent  

NATIONAL UNION OF MINEWORKERS                                                 Second Respondent 

SOLIDARITY                                                                                                 Third Respondent 

UNITED ASSOCIATION OF SOUTH AFRICA                                           Fourth Respondent 

MINISTER OF LABOUR                                                                                Fifth Respondent 

MINISTER OF JUSTICE AND CONSTITUTIONAL  

DEVELOPMENT                                                             Sixth Respondent 

 

ANSWERING AFFIDAVIT 

 

I, the undersigned, 

ELIZABETH MARIA LOUISE STRYDOM 

do hereby make oath and state:  

1 I am employed by the first respondent as senior executive: employment relations. I am 

duly authorised to oppose the application on behalf of the first respondent, and its 
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members, Harmony, AGA and Sibanye.1 They also oppose the application and make 

common cause with the first respondent.  

2 The facts and allegations contained herein are true and correct. They also fall within 

my personal knowledge and belief, except where the context indicates otherwise. The 

legal submissions made herein are made on the advice of the first respondent’s legal 

representatives, with which advice I concur.   

3 The applicants seek leave to appeal against the unanimous judgment of the Labour 

Appeal Court (LAC) under case number JA103/2014 delivered on 24 March 2016. 

That judgment dismissed the appeal by the applicants against a decision of the Labour 

Court delivered by Justice Van Niekerk.  

4 The applicants do not explain the constitutional basis for the application for leave to 

appeal. However, it is apparent from the application that the basis is section 

167(3)(b)(i) of the Constitution. It is trite that where that section is relied upon, this 

Court must consider two questions. The first relates to whether the matter in issue 

raises a constitutional question. The second is whether it is in the interests of justice 

that leave to appeal should be granted.  

5 There are two main legs to the applicants’ case – an attack on the LAC’s findings 

about the constitutionality of section 23(1)(d) of the LRA, and on the interpretation and 

application of the definition of “workplace” in that section read with section 213 of the 

LRA. The first respondent accepts that the challenge to the constitutionality of section 

23(1)(d) is a constitutional question. However, the dispute relating to the meaning and 

application of the term “workplace” is not a constitutional issue.       

6 The first respondent contends that the application for leave to appeal should be 

                                            
1
 This being shorthand for the first respondent’s members fully described in the heading to this application.  
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dismissed for two primary reasons. The first is that the issue relating to the meaning of 

the term “workplace” does not raise a genuine question of interpretation – it raises a 

matter of application of the law to the facts. This is not a matter that falls within the 

constitutional jurisdiction of this Court. The second reason why the application should 

fail is that the constitutional challenge is devoid of any prospects of success.    

THE ISSUES  

7 There were two issues to be decided by the LAC. The first concerned the proper 

interpretation of the term “workplace” as used in section  23(1)(d), read with section 

213 of the LRA. The second issue concerned the challenge to the constitutional 

validity of section 23(1)(d). Both questions were decided against the applicants.   

8 The matrix of fact against which these issues arose was largely common cause 

between the parties. They were summarised by the Labour Court2 as follows: 

“[3] …The Chamber is a registered employers’ organisation and acts as the 

collective bargaining agent of its members. These include the gold mining 

companies on whose behalf the Chamber acts in the present proceedings, 

i.e. Harmony, AngloGold Ashanti and Sibanye. Collective bargaining, at least 

in respect of wages and other substantive conditions of employment, is 

conducted on a centralised basis, in a non-statutory bargaining forum. Since 

2001, collective agreements concluded in this manner have been applied by 

the Chamber’s members, party to the agreement, to those employees who 

are not members of the party unions, and also to non-union members. 

[4] During the latter half of 2013, the Chamber conducted negotiations with all 

the unions that are party to these proceedings. On 24 July 2013, NUM, 

Solidarity and UASA declared a dispute with the Chamber and referred the 

dispute to the CCMA. On 29 July 2013, the Chamber declared a dispute 

against AMCU, the latter not having moved from the demands that it tabled 
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on 24 June. During August 2013, certificates of non-resolution were issued by 

the CCMA in respect of all of these disputes. 

[5] On 3 September 2013, after giving the required notice, NUM members 

embarked on a protected strike in support of their demands. On 6 September 

2013 the Chamber sent a revised offer to the union parties to the negotiation, 

including AMCU. On 9 September 2013, AMCU rejected the offer. On 10 

September 2013 the Chamber signed an agreement (the wage agreement) 

with NUM, Solidarity and UASA. The wage agreement comprises a review of 

wages and other conditions of employment for the period 2013 to 2015. 

[6] Clause 1.2 of the wage agreement provides that in terms of s 23 (1) (d) of 

the LRA, the agreement binds all other employees (i.e. employees not 

members of the trade unions party to the agreement) employed in recognition 

units ‘in the workplace of each respective employer’. Clause 17 of the wage 

agreement records that the agreement is concluded in full and final settlement 

of all demands and proposals made during the negotiations and that no party 

bound by the agreement will call for any strike or lockout in support of 

demands or proposals to amend wages and other conditions of employment, 

for the duration of the agreement.  The Chamber signed the agreement as the 

representative of its members recorded in annexure ‘A’ to the agreement, 

each of whom recorded that the agreement was signed ‘in respect of the 

workplace’ defined to mean, in each case, their respective mines and 

operations.” 

THE INTERPRETATION DISPUTE   

9 Section 23(1)(d) itself does not define “workplace”. The definition is contained in 

section 213 of the LRA:   

“the place or places where the employees of an employer work. If an 

employer carries on or conducts two or more operations that are independent 

of one another by reason of their size, function or organisation, the place or 

places where employees work in connection with each independent 

operation, constitutes the workplace for that operation.” 

10 The essential controversy before the Labour Court and the LAC was not about the 
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interpretation of this definition, but rather about its application to the facts of the case. I 

am advised that in the first instance, the process of interpretation is concerned with 

ascribing meaning to words in a statute.3 Once that process has been undertaken, a 

secondary exercise of construing such words in a manner consistent with the 

Constitution must then be undertaken.4 

11 This Court has emphasised the “fundamental tenet” of statutory construction, which 

begins with the ordinary grammatical meaning of the statute:  

“[28] A fundamental tenet of statutory interpretation is that the words in a 

statute must be given their ordinary grammatical meaning, unless to do so 

would result in an absurdity.  There are three important interrelated riders to 

this general principle, namely: 

(a) that statutory provisions should always be interpreted purposively;  

(b) the relevant statutory provision must be properly contextualised; and 

(c) all statutes must be construed consistently with the Constitution, that is, 

where reasonably possible, legislative provisions ought to be interpreted to 

preserve their constitutional validity. This proviso to the general principle is 

closely related to the purposive approach referred to in (a).”5  

12 The applicants did not contend that the words used in section 213 in defining 

workplace should contain a different meaning to that contained in the statute itself. 

Rather they contended that when applied to the facts of this case, it must be 

concluded that each mining operation of each of Harmony, AGA and Sibanye 

constituted a separate workplace.6 I am advised that this is not a process of 

                                            
3
 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 18.  

4
 This process is mandated by section 39 of the Constitution. Section 39(2) states: “When interpreting any 

legislation, and when developing the common law or customary law, every court, tribunal or forum must promote 

the spirit, purport and objects of the Bill of Rights.” 

 

6
 Paragraph 46 (inclusive of sub-paragraphs 46.1 to 46.3) of the founding affidavit in this application.  

http://www.saflii.org/cgi-bin/LawCite?cit=2012%20%284%29%20SA%20593
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interpretation. It concerns the application of a statute to a given set of facts.  

13 The approach of the applicants which was rightly rejected before the Labour Court and 

the LAC has been persisted with herein. In paragraphs 42.1 and 42.2 of the founding 

affidavit in this application, the applicants contend for two interpretations, which they 

term “the strict interpretation” (which is how they classify the finding of the Labour 

Court which was upheld by the LAC) and “the broad interpretation” (being the 

interpretation they advance before this Court, which was rejected by the Labour Court 

and the LAC).  

14 Paragraphs 45 and 46 of the founding affidavit contain the central submissions of the 

applicants in respect of the interpretation issue. In these paragraphs the applicants 

have completely failed to advance any interpretation of the meaning of workplace 

which is different to that contained in section 213 on a plain reading thereof. Instead, 

they accept the definition in section 213 as being constitutionally correct, but contend 

that it should not have been applied on the facts on this matter, because to do so 

would limit the right of the applicants to strike. This is an untenable position to adopt. 

The constitutionality of legislation cannot be determined by reference to its application. 

Instead, the words in a statute must be tested against the provisions in the 

Constitution, which the applicants have singularly failed to do.  

15 The so-called broad interpretation is so clearly untenable that it hardly qualifies as an 

interpretation. A party cannot create a constitutional interpretation dispute by creating 

a patently untenable interpretation at variance with the clear words of the statute. The 

words of the statute must be given their clear meaning. If that meaning is in conflict 

with the Constitution, then the analysis in section 36 of the Constitution can be 

applied.      

16 In relation to the workplace interpretation dispute, the judgment of the Labour Court 
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turned on whether the operations within each mining company were “independent of 

one another by reason of their size, function or organisation”. This became a factual 

dispute which was resolved, on the facts before the Labour Court, against the 

applicants. After an assessment of the facts as pleaded, Justice Van Niekerk decided:   

“[35] The only conclusion to be drawn from the above facts is that the places 

where the employees of Harmony, Sibanye and AngloGold Ashanti work are 

the mines and operations respectively managed by those entities, and that 

none of the mines and operations is independent of the other by reason of 

size, function or organisation. There is no factual basis in the papers before 

me to conclude that each of the employer’s mines operate as independent 

units.” (Emphasis added.)    

17 The same approach was followed by the LAC, which came to the same conclusion on 

the facts:  

“[83] In summary then, the definition of ‘workplace’ in section 213 of the LRA 

is applicable to section 23(1)(d) of the LRA. The word ‘workplace’ in that 

section, means the ‘place or places where the employees of an employer 

work’. The fact that an employer has more than one place of work does not 

mean that each of those places of work is a ‘workplace’. 

[84] In terms of section 213, if an employer carries on or conducts more than 

one operation – that is independent of the other by reason of its size, function 

or organisation, the place or places where the employees work in connection 

with each independent operation, constitutes a workplace for that operation. 

[85] Whether each mine of the respective employer or each such mine where 

AMCU had a majority, constituted a ‘workplace’ of the employees of the 

employer, was a question, not of interpretation, but of fact. To constitute a 

separate ‘workplace’ it had to be established that the mines (of each 

respective employer) were independent operations by reason of their size, 

function or organisation. In this instance, appellants merely made the 

allegation, but failed to substantiate it. On the contrary, it was established on 

the papers that each employer carried on its respective mines as a single 

independent operation.” (Emphasis added.) 

http://www.saflii.org/za/legis/consol_act/lra1995188/index.html#s213
http://www.saflii.org/za/legis/consol_act/lra1995188/index.html#s23
http://www.saflii.org/za/legis/consol_act/lra1995188/index.html#s213
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18 No case has been made by the applicants as to why a factual finding must be revisited 

by this Court. Given that the so-called broad interpretation would ultimately turn on the 

facts of the case – and there are no facts put forward by the applicants which were not 

taken into account – it is submitted that there is no reasonable prospect that this Court 

will upset the findings of fact made by the LAC (upholding the Labour Court).     

19 Once it is appreciated that the application of the term “workplace” is dependent on the 

facts of a particular case, it will be apparent that there is no room for a construction 

suggesting any limitation of a constitutional right. No prospects of success exist that 

this Court can come to a different conclusion about the interpretation of the definition 

of the term “workplace”. The only live issue between the parties is how the term is to 

be applied on the facts of this case. That is a factual question which does not engage 

a constitutional point at all.    

20 As stated above, the LAC concluded that the question of whether “each mine of the 

respective employer or each such mine where AMCU had a majority, constituted a 

‘workplace’ of the employees of the employer, was a question, not of interpretation, but 

of fact”. The applicants are critical of this finding, contending that the question was one 

of interpretation.  

21 But the criticism levelled against this finding by the applicants is based on a 

misconception: it being a failure to draw a distinction between the interpretation of a 

statute and the application of words in a statute to a given set of facts. The LAC was 

clearly correct when making this finding. As the Labour Court held, there were no facts 

put before the LAC to convince it that each of the mining operations were separate 

workplaces. It must be recalled that the determination of whether an operation is a 

“workplace” depends on whether it can be said that the operations of an employer “are 

independent of one another by reason of their size, function, or organisation”. There 
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can be no doubt that this is a question of fact. 

22 This Court has developed a sound constitutional principle that the mere disagreement 

with findings and assessment of facts by a lower court does not, without more, amount 

to a constitutional matter. As this Court has held:    

“[15] In the context of section 167(3) of the Constitution the question whether 

evidence is sufficient to justify a finding of guilt beyond reasonable doubt 

cannot in itself be a constitutional matter. Otherwise, all criminal cases would 

be constitutional matters, and the distinction drawn in the Constitution 

between the jurisdiction of this Court and that of the SCA would be illusory. 

There is a need for finality in criminal matters. The structure of the 

Constitution suggests clearly that finality should be achieved by the SCA 

unless a constitutional matter arises. Disagreement with the SCA’s 

assessment of the facts is not sufficient to constitute a breach of the right to a 

fair trial. An applicant for leave to appeal against the decision of the SCA 

must necessarily have had an appeal or review as contemplated by section 

35(3)(o) of the Constitution. Unless there is some separate constitutional 

issue raised therefore, no constitutional right is engaged when an appellant 

merely disputes the findings of fact made by the SCA.”7 (Emphasis added.)     

23 Thus, to the extent that the applicants are disputing the findings of fact made by the 

LAC in the application of the term “workplace”, that dispute is not a constitutional 

matter at all. It is a factual question, which was decided correctly by the LAC.      

24 The next issue under this head is the correct interpretation of section 23(1)(d). Again, 

any notion of a strict or a broad construction of this section is an artificial construct. 

The section simply explains who is bound by a collective agreement. Therefore, on the 

plain, literal reading of the section, members of the first applicant are bound by the 

wage agreement: (i) they are identified in the agreement; (ii) the agreement is 

                                            
7
 S v Boesak 2001 (1) SA 912 (CC). The same approach has been followed in later cases by this Court. See, for 

example, S v Marais 2011 (1) SA 502 (CC) at para 15.  
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expressly binding on them; and (iii) the agreement was concluded by a majority union 

coalition in relation to each mining company.      

25 Thus, the essential requirements of the application of section 23(1)(d) were fulfilled. 

Any other construction would have nullified the text of the section, an outcome which 

on its own conflicts with the standard approach to constitutional interpretation which 

emphasises attention to the text. 

26 The LAC correctly concluded on this score (with there not being a reasonable prospect 

of this Court coming to a different conclusion) as follows: 

“[87] … [Section 23(1)(d)] provides that the collective agreement will be 

binding, inter alia, on employees, who are not members of the trade union or 

unions who are party to the collective agreement, if they are identified in the 

agreement, the agreement expressly binds them, and the trade union, or 

unions, who are party to the agreement, have as members the majority of 

employees employed by the employer in the workplace. These requirements 

were rightly held to have been met. The collective agreement between the 

first respondent and the trade unions, effectively identified the employees that 

were to be bound by it, including AMCU members, and expressly made the 

agreement binding upon them – and the other trade unions, who were parties 

to the collective agreement, had as their members the majority of employees 

employed by each of the respective employers in their respective 

workplaces.” (Own emphasis.) 

THE CONSTITUTIONAL ATTACK   

27 Regarding the applicants’ constitutional attack, it is submitted that the applicants have 

failed to make out a case why the conclusion reached by the LAC (upholding the 

Labour Court) was wrong. Indeed, the conclusion was clearly correct when regard is 

had to the following.        

28 The impugned provisions are a manifestation of an underlying legislative policy choice 
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of majoritarianism. The application of the majoritarian principle to labour relations is 

consistent with international law, particularly the decisions and Conventions of the 

International Labour Organisation. Majoritarianism is also consistent with the 

Constitution itself.8 It was not open to the Labour Court or the LAC (nor will it be open 

to this Court) to adopt an interpretation which is at odds with the majoritarian 

principle.      

29 As found by the Labour Court, orderly collective bargaining is one of the primary 

objects of the LRA, which is promoted by the majoritarian principle. In this regard, the 

Labour Court concluded as follows:     

“[69] Functional collective bargaining … requires that a peace obligation 

conceded in a collective agreement should be enforceable. Functional 

collective bargaining further requires that, when such a peace obligation is 

agreed to by unions representing a majority of affected employees, the 

obligation should be capable of being extended to the minority of employees 

not belonging to any of the party unions. It follows from the above, that the 

extension of collective agreements to all workers is not only compatible with 

the principles of freedom of association, it is recommended. This negates the 

core of AMCU’s complaint. At the heart of the present dispute is AMCU’s 

objection to the fact that its members are bound without their consent to a 

collective agreement concluded by unions that enjoy the support of the 

majority of the employees in the relevant workplaces. The majoritarian 

principle that underlies s 23(1)(d) promotes orderly collective bargaining, a 

legitimate purpose of the LRA and serves the legislative purpose of 

advancing labour peace and the democratisation of the workplace and the 

creation of a framework within which parties can bargain collectively to 

determine wages and other terms and conditions of employment. If an 

employer and unions party to a collective agreement were denied the right to 

extend their agreement to non-party employees, collective bargaining would 

                                            
8
 This Court itself has found that “resolution by majority is the basis of all legislation in a democracy”: Larbi-Odam 

and Others v Member of the Executive Council for Education (North-West Province) and Another 1998 (1) SA 

745 (CC) at para 28. 
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be characterised by opportunism and the attendant threat to the formation of 

stable relationships. To the extent that this involves some limitation of the 

right to strike (or any of the other constitutional rights on which AMCU relies), 

this is entirely justifiable.” (Emphasis added.)  

30 With reference to two important earlier judgments,9 the LAC rightly endorsed these 

findings:  

“[105] Section 23(1)(d) of the LRA is but one instance in the LRA where the 

legislature had chosen to apply the principle of majoritarianism. There is 

nothing unconstitutional about the principle itself. It is a useful and essential 

principle applied in all modern democracies, including the Republic of South 

Africa. It has been recognised as an essential and reasonable policy choice 

for the achievement of orderly collective bargaining and for democratisation of 

the workplace and the different sectors.” (Emphasis added.) 

31 There is, in submission, no basis upon which these findings could be upset on appeal. 

It is notable that the application for leave to appeal to this Court does not challenge the 

principle of majoritarianism per se. If this principle is left intact and its application to 

collective agreements is not challenged on constitutional grounds, there is clearly no 

purpose to this appeal. That is simply because whatever criticism can be levelled 

against the reasoning of the LAC, the outcome – a manifestation of the principle of 

majoritarianism – cannot be affected. It shall remain the law that minority unions, such 

as the first applicant, are bound by decisions concluded with majority unions (or 

coalitions). For as long as the principle of majoritarianism is accepted, the outcome of 

the LAC’s judgment simply cannot be altered by this Court.      

32 There is another reason why the legislative policy choice of majoritarianism – which 

underpins section 23(1)(d) – should be upheld. It is that majoritarianism reflects a 

                                            
9
 Kem-Lin Fashions CC v Brunton & another [2001] 1 BLLR 25 (LAC) at para 19; Mzeku v Volkswagen SA (Pty) 

Ltd [2001] 8 BLLR 857 (LAC) paras 55 and 67.  
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choice made by a committee of experts responsible for drafting the LRA and 

participants in the all-inclusive NEDLAC process that preceded the promulgation of the 

statute. In the result, deference is called for.10 This lends further support and credence 

to the judgment of the LAC.       

33 The applicants’ attack under this head, persisted with in this application, pertains to the 

alleged inconsistency between section 23(1)(d) and the principle of the rule of law. The 

applicants submit that section 23(1)(d) allows private actors to exercise what is in 

effect a public power. The Labour Court found that this contention illustrates a 

misunderstanding of the implications which flow from section 23(1)(d):      

“[47] … Section 23(1)(d) is not concerned with the exercise of public power. It 

is simply an instance of national legislation creating legal consequences that 

flow from specific facts. The extension of the agreement in terms of section 

23(1)(d) take operation of a legislative provision – if the agreement meets the 

condition set out in subparagraphs (d)(i) – (iii), the agreement binds all 

employees in the workplace by operation of law. There is nothing inimical to 

the rule of law for legislation to provide for legal consequences to flow from 

the conduct of private parties. Legislation does so frequently, in a range of 

contexts, and without requiring the consent of all affected parties.” (Emphasis 

added.) 

34 The LAC endorsed these findings:  

“[136] In my view, the court a quo was correct in its conclusions. Section 23 

does no more than create legal rights and obligations which flow from the 

conduct of private parties. The section does not purport to make all the trade 

unions and employees and employers and employers’ organisations, who are 

parties to the collective agreements contemplated there, public figures or 

state organs (or state actors). It is an instance where the LRA allows self-

regulation by private parties as a means to achieve, in particular, its purpose 

                                            
10

 See Commission for Conciliation, Mediation and Arbitration and others v Law Society of the Northern 

Provinces (Incorporated as the Law Society of Transvaal) [2013] 11 BLLR 1057 (SCA) at para 22. 
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in respect of collective bargaining outside bargaining councils. In any event, 

the parties do not exercise any power. The legislature has provided for a 

consequence if the requirements of section 23(1)(d) are met.” (Emphasis 

added.) 

35 Again, in submission, these findings are clearly correct, and the prospects of them 

being overturned on appeal are not reasonable.  

36 The final point made by the applicants relates to the so-called “safeguards” which are 

said to be absent in respect of extensions of collective agreements in terms of section 

23(1)(d).  

36.1 As correctly found by the LAC, in contending for a process equivalent to section 

32, the applicants misconstrue the fact that the Minister has little discretion 

when it comes to the extension of bargaining council agreements, if the formal 

requirements for extension are met.11  

36.2 Also noteworthy is the fact that section 23(1)(d) sets a much higher threshold of 

majoritarianism than section 32. The latter section requires only a majority of a 

majority (sub-section (5) requires only sufficient representivity), whereas section 

23(1)(d) requires a true majority, and not only amongst members of the 

bargaining unit, but throughout the entire workplace. 

36.3 The LAC was also correct in finding that ministerial intervention in collective 

bargaining at plant level would be inappropriate (mooting that it may even be in 

conflict with ILO Convention no. 58).12  

36.4 Also ignored by the applicants is the important finding by the LAC that “non-

parties [are] not precluded from approaching the Labour Court or the 

                                            
11

 LAC judgment: paras 120-123.   

12
 LAC judgment: paras 123-124.   
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appropriate forum for suitable relief in the event of abuse” (para 126). In this 

regard, on first principle, a minority union would have the right to challenge an 

extension in court on the grounds of (anti-union) discrimination or public policy.  

37 In the result, the applicants’ complaint about the absence of safeguards and its 

criticism of the LAC’s judgment on this score is also unsustainable.      

38 It is accordingly submitted that leave to appeal should be refused. 

39 Finally, mention should be made of the fact that the first respondent does not oppose 

the applicants’ application for condonation for the short delay in the launching of the 

application herein.   

WHEREFORE the first respondent prays for an order dismissing the application for leave to 

appeal.    

 

_____________________________ 

DEPONENT 

 

I CERTIFY that this affidavit was SIGNED and SWORN TO before me at SANDTON on this 

the 4th day of MAY 2016, the deponent having acknowledged that she knows and 

understands the content of this affidavit, the Regulations contained in Government Notice No 

1258 of 21 July 1972 and R1648 of 19 August 1977, having been complied with. 

____________________________ 

COMMISSIONER OF OATHS 

 


