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FIFTH RESPONDENT’S ANSWERING AFFIDAVIT 

 

 

I, the undersigned,  

NICA RAKAU 

hereby make oath and state: 

1  I am employed by the National Union of Mine Workers (NUM), the fifth 

respondent in this application for leave to appeal, as its National Legal Officer. I 

am duly authorised to depose to this affidavit and to oppose this application on 

behalf of NUM. 

2  The contents of this affidavit are true and correct and, save where the context 

indicates otherwise, within my personal knowledge.   

3  Where I make submissions of law, I do so on the advice of NUM’s legal 

representatives and in the belief that such advice is correct.   

INTRODUCTION 

4  This is an application for leave to appeal to this court against the judgment and 

order of the Labour Appeal Court handed down on 24 March 2016.  

5  The Labour Appeal Court dismissed an appeal against the decision handed 

down on 23 June 2014 by Mr Justice Van Niekerk of the Labour Court, 

Johannesburg.   
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6  The proceedings before the Labour Court were in two parts: 

6.1  The main application was an application by the Chamber of Mines, acting 

in its own name and on behalf of three mining companies, to interdict 

strike action undertaken by the Association of Mineworkers and 

Construction Union (AMCU) and its members.  NUM did not oppose the 

main application and played no part in relation to this portion of the 

proceedings before the Labour Court.   

6.2  The second part of the proceedings was a counter application instituted 

by AMCU seeking to strike down certain provisions of the Labour 

Relations Act 66 of 1995 which are concerned with the extension of 

collective agreements in a work place and limitations on the right to strike.  

NUM opposed the counter-application, contending that the limitations of 

the right to strike (and any other Constitutional rights that are limited) is 

reasonable and justifiable in terms of section 36 of the Constitution.   

7  NUM opposes this application for leave to appeal on the basis that the counter-

application and the constitutional challenge that it entails do not have 

reasonable prospects of success. To the extent that the impugned provisions 

limit constitutional rights, the limitation is reasonable and justifiable in terms of 

section 36 of the Constitution. There is also no merit in the applicants’ 

additional attack based on the rule of law and the principle of legality.  

8  Both the declaratory, interpretive relief and the constitutional challenge are 

directed, in the language of the notice of counter-application, at “section 

23(1)(d) as read with section 65(1)(a) and the definition of ‘workplace’ set out in 

section 213”.  These provisions are as follows: 
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8.1  Section 23(1)(d) provides that:  

“a collective agreement binds …  

employees who are not members of the registered trade union or trade 

unions party to the agreement if- 

(i)   the employees are identified in the agreement; 

(ii)   the agreement expressly binds the employees; and 

(iii)  that trade union or those trade unions have as their members the 

majority of employees employed by the employer in the 

workplace.” 

8.2  Section 213 defines “workplace” (other than in relation to the public 

service) to mean “the place or places where the employees of an 

employer work. If an employer carries on or conducts two or more 

operations that are independent of one another by reason of their size, 

function or organisation, the place or places where employees work in 

connection with each independent operation, constitutes the workplace for 

that operation”.  

8.3  Section 65(1)(a) provides that “[n]o person may take part in a strike or 

lock-out or in any conduct in contemplation or furtherance of a strike or 

lock-out if – (a) that person is bound by a  collective agreement that 

prohibits a strike or lock-out in respect of the issue in dispute”.  

9  In outline, NUM’s submissions are: 
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9.1  The core issue in the application is whether section 23(1)(d) of the LRA 

limits the right of every trade union to engage in collective bargaining in 

terms of section 23(5) of the Constitution and, if so, whether the limitation 

is justified. 

9.2  The interpretation of “workplace” in section 23(1)(d) is relevant only to 

determine whether NUM, Solidarity and UASA were the majority unions in 

the “workplace” and accordingly whether the agreement with the Chamber 

qualified for extension in terms of section 23(1)(d).  It does not have 

constitutional implications.  

9.3  The case is not about the right to strike at all.  In this case, section 

65(1)(a) precluded AMCU and its members from striking only because 

they were bound by a collective agreement that prohibited a strike on the 

issue in dispute.  This section limits the right to strike but it is an entirely 

uncontroversial limitation.  It cannot be seriously contended that unions 

and employees bound by collective agreement which includes a peace 

clause should be allowed to strike in breach of the agreement. 

9.4  The real issue in the case is accordingly not the right to strike but the 

validity of section 23(1)(d) which allows a collective agreement made by a 

majority union to be extended to all employees in the workplace.  The 

legislative policy choice for a model of majoritarianism under the LRA, in 

particular in section 23(1)(d), is not inconsistent with the Constitution. 

10  NUM does not oppose AMCU’s application for condonation and does not seek 

costs in this matter, regardless of the outcome.  



6 
 

11  In addressing the prospects of success on appeal, NUM responds to the three 

grounds of AMCU’s application, namely: 

11.1  The interpretation of ‘workplace’; 

11.2  The constitutionality of section 23(1)(d) of the LRA; and 

11.3  The rule of law attack on section 23(1)(d). 

12  After dealing with the three main substantive issues in the application, I shall 

respond to the averments made in the founding affidavit.  

THE APPLICATION IS WITHOUT MERIT 

The interpretation of ‘workplace’ 

13  ‘Workplace’ is a defined term under the LRA. The applicants argue that the 

statutory definition in section 213 of the LRA is not applicable to the use of 

‘workplace’ in section 23(1)(d) of the LRA (founding affidavit p 19 para 42.1). 

The applicants argue instead that the context and the constitutional injunction 

to prefer interpretations that do not limit constitutional rights require that 

‘workplace’ be interpreted so that “each and every individual mine of Harmony, 

AngloGold and Sibanye” independently constitutes a workplace (founding 

affidavit p 19 para 42.2). 

14  AMCU refers to these two approaches as “the strict interpretation” and the 

“broad interpretation” respectively.  

15  The applicants’ argument regarding the interpretation of ‘workplace’ fails for 

three main reasons: 



7 
 

15.1  First, the interpretation advanced by the applicants is not one that the 

language is reasonably capable of bearing. Section 213 of the LRA 

defines the term ‘workplace’ and the definition is applicable to section 

23(1)(d).  

15.1.1  The language of the definition is plain. The provision defines 

‘workplace’, wherever it is used in the LRA, to mean, primarily, 

“the place or places where the employees of an employer work.”   

This is clear and unambiguous. It is not possible to interpret this 

language to allow the identification of a workplace to depend on 

whether a particular trade union has a majority, or any particular 

level of representivity, at a particular place at a particular time.  

15.1.2  The definition continues, however, with this proviso: 

“If an employer carries on or conducts two or more operations that 

are independent of one another by reason of their size, function or 

organisation, the place or places where employees work in 

connection with each independent operation, constitutes the 

workplace for that operation”. 

15.1.3  Here too there is no ambiguity and nothing which plausibly 

requires “interpretation”. The provision requires the Court to focus 

exclusively on whether the operations that are carried on at 

different places are “independent” of one another.  This is to be 

determined by a reference to the size, function or organisation of 

the operations. Again, there is no plausible basis for an 

“interpretation” which introduces extraneous considerations such 
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as whether a trade union enjoys a particular level of representivity 

at a particular place.   

15.2  Secondly, the applicants’ counter-application in this regard is not based 

on the interpretation of workplace in principle and in all cases, but only 

with the application of the term to the facts of the applicants’ case.  

15.2.1  The applicants seem to imply that the provision should be 

“interpreted” to mean that every mine is a separate workplace 

because it has higher levels of representativeness at certain 

mines than it does at company level. This is plainly untenable.  

The LRA requires the applicable workplace to be determined as a 

first step, with the degree of union representativeness within the 

determined workplace to be determined thereafter, as a second 

step.  

15.2.2  What is strikingly absent from the application is any articulation of 

which words or phrases fall to be interpreted and then what the 

interpretation is that the applicants contend for.  The reason for 

this absence is obvious. There is no genuine question of 

interpretation; there is only a complaint that the application of the 

unambiguous statutory definition to the specific facts creates a 

legal consequence which the applicants do not favour.   

15.3  Finally, the applicants’ argument that the interpretation of ‘workplace’ has 

constitutional implications is unfounded.  
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15.3.1  The role of the reference to the “workplace” in section 23(1)(d) is 

merely to identify the constituency in which the union party to the 

collective agreement must have majority support and on whom 

the agreement may be made binding.  But whether one gives the 

word a wide or narrow meaning makes no difference to the 

constitutional issue.  One always ends up with the fact that 

section 23(1)(d) allows a union with majority support in the 

workplace (whether big or small) to agree with the employer to 

bind all the employees in the same workplace (whether big or 

small).  If the collective agreement has a peace clause, its impact 

is always to preclude all the employees in the workplace (whether 

big or small) from striking.   

15.3.2  The constitutional question arises from this application of the 

principle of majoritarianism, whether it impacts on a small 

constituency or a big constituency.  Neither interpretation of 

“workplace” avoids the constitutional question – whether the 

LRA’s majoritarian model is constitutionally valid.  It can 

accordingly not be said that the one interpretation is more 

constitutional friendly than the other. 

16  I turn now to consider the applicants’ constitutional challenge to section 

23(1)(d) of the LRA.  

The constitutional attack on section 23(1)(d) 

17  The starting point of the inquiry in relation to the constitutional attack on section 

23(1)(d) is the question whether this provision limits constitutional rights.  NUM 
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submits that, read on its own, it does not. NUM accepts, however, that, when 

read together with section 65(1)(a), section 23(1)(d) does indirectly limit the 

right to strike.  This is because section 65(1)(a) limits the right to strike of a 

person “bound by” a collective agreement, and section 23(1)(d) provides that 

employees who are not members of trade unions which are party to a collective 

agreement can become bound by such an agreement. 

18  Apart from the rights to engage in collective bargaining and to strike, AMCU 

invokes the rights to dignity and freedom of association, freedom of trade, 

occupation and profession. It is submitted that the applicants do not cross the 

threshold of establishing that the impugned provisions, taken separately or 

collectively, limit any of these constitutional rights at all. 

19  NUM accepts that the right to strike is limited by section 65(1)(a) and, indirectly, 

by section 23(1)(d) of the LRA.  

20  In the present matter, the limitation of the right to strike lies at the heart of the 

enquiry. If that limitation is justifiable, then any incidental limitation of other 

rights will also be justifiable.  

The limitation is justifiable in terms of section 36 

21  Section 36 of the Constitution provides  

1. The rights in the Bill of Rights may be limited only in terms of law of 

general application to the extent that the limitation is reasonable and 

justifiable in an open and democratic society based on human dignity, 

equality and freedom, taking into account all relevant factors, including-  
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a. the nature of the right; 

b. the importance of the purpose of the limitation; 

c. the nature and extent of the limitation; 

d. the relation between the limitation and its purpose; and 

e. less restrictive means to achieve the purpose. 

2. Except as provided in subsection (1) or in any other provision of the 

Constitution, no law may limit any right entrenched in the Bill of Rights.” 

22  Section 36 calls for a proportionality analysis, in terms of which the factors 

identified in sub-section (1) are weighed to determine whether the limitation is 

justifiable.  

23  I am advised that limitations analysis involves the balancing of conflicting 

values, an assessment based on proportionality. It is submitted that the courts 

are not called upon to adhere mechanically to a sequential check-list, but are 

required, instead, to engage in a balancing exercise and arrive at a global 

judgment on proportionality. 

24  I turn now to address each of the factors in terms of section 36, in order to 

inform an overall assessment of the proportionality of the limitation.  

The nature of the right 

25  NUM unequivocally accepts that the right to strike, which lies at the centre of 

the present inquiry, is an important constitutional right.  
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26  However, within the scheme of the LRA and section 23 of the Constitution, it is 

a right that by its very nature is not absolute and a right which may justifiably be 

limited in certain prescribed situations.  

27  This is so because a strike is not an end in itself – unlike, for example, the 

constitutional rights to water or housing. A strike is primarily a means to 

enabling an effective collective bargaining system, in which workers are able to 

exercise power in order to influence terms and conditions of employment.  

The importance of the purpose of the limitation 

28  The purpose of the limitation(s) in issue in this matter is rooted in a policy 

choice made by the legislature to adopt a specific model of collective 

bargaining at workplace level, consistent with the scheme of the LRA as a 

whole. 

29  Given the lack of clarity as to the target of the constitutional challenge, it is 

necessary to consider the purpose of sections 23(1)(d) and 65(1)(a) and the 

definition of ‘workplace’ in section 213.  

29.1  The purpose of section 23(1)(d) is to promote orderly collective bargaining 

at workplace level, by providing for agreements concluded by majority 

trade unions to be extended to all employees in the workplace.   The 

promotion of orderly collective bargaining is an explicitly recognised 

purpose of the Act, in terms of s(1)(d)(i) thereof. 

29.2  The purpose of section 65(1)(a) is to prevent strikes (and lock-outs by 

employers) where a collective agreement has been concluded prohibiting 

a strike or a lock-out on a specific issue.   In other words, the law-giver 
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deems it appropriate to enforce peace obligations agreed to in collective 

agreements, because of the functionality of such obligations to orderly 

collective bargaining. 

29.3  The purpose of the definition of a workplace is to demarcate the 

jurisdictional scope of the place(s) of work of employees for a range of 

purposes under the LRA.   Of course this must be seen against the 

context of the provision attaching legal significance to a “workplace”, such 

as section 23(1)(d). 

30  It is submitted that, viewed separately or cumulatively, the legislative purposes 

are important.  

31  Once a collective agreement is reached between employer and employees, it is 

crucial that peace follows – this is the quid pro quo to the employer for its 

consent to a collective agreement conferring improved benefits on employees. 

There is nothing constitutionally objectionable about a ‘peace obligation’ in 

exchange for a collective agreement. Without a peace obligation, there would 

be little if any incentive for employers to bargain collectively.  

32  The applicants accept that this purpose is beyond reproach, conceding that 

there is no difficulty with section 65(1)(a)’s prohibition on striking in respect of 

parties to an agreement.  

33  The applicants accordingly shift their attack to the principle of majoritarianism 

which underlies section 23(1)(d). In response, NUM addresses the nature and 

importance of the specific form of majoritarianism adopted in the LRA.  
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34  Section 23(1)(d) provides that a collective agreement may be extended to non-

members where the trade union parties to the agreement have as their 

members the majority of employees employed by the employer in the 

workplace. This is but one of many instances in the Labour Relations Act where 

the law-giver has elected, as a matter of policy, to apply majoritarianism.   

35  It is submitted that the majoritarianism reflected in key components of the LRA, 

and in particular in section 23(1)(d) is reasonable and justifiable in an open and 

democratic society based on human dignity, equality and freedom. 

36  Section 36 of the Constitution sets the standard to justify the limitation of rights 

with reference to what is justifiable “in an open and democratic society based 

on human dignity, equality and freedom”. The courts have confirmed that 

foreign and international law – embodying the law in other open and democratic 

societies – should inform the limitations enquiry. 

37  The justifiability of the impugned provisions, including but not limited to 

majoritarianism, is apparent from the published views of the two supervisory 

bodies responsible for monitoring compliance with International Labour 

Organisation (ILO) conventions and recommendations.  NUM emphasises the 

following, in particular: 

37.1  In its General Survey on the fundamental Conventions concerning rights 

at work (2012) at paragraph 142, the Committee of Experts confirms that 

peace obligations provided for in collective agreements are compatible 

with the applicable Convention. 
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37.2  In the Digest of the ILO Freedom of Association Committee at para 950, 

the Freedom of Association Committee confirms that systems of collective 

bargaining with exclusive rights for the most representative trade union 

are compatible with the principles of freedom of association.  It is 

therefore clear that the ILO is not opposed to the extension to non-

member employees of collective agreements concluded by majority trade 

unions. 

37.3  Article 4 of the Collective Agreements Recommendation, 1951 (No 91) 

states that “the stipulations of a collective agreement should apply to all 

workers concerned employed at the undertaking covered by the 

agreement unless the agreement specifically provides to the contrary”.   

37.4  In paragraph 245 of the General Survey, the Committee of Experts has 

confirmed that the extension of collective agreements to non-parties is not 

contrary to the principle of voluntary collective bargaining and is not in 

violation of Convention No 98.  This negates the core of the applicants’ 

complaint. 

37.5  In paragraph 1052 of the Digest, the Committee on Freedom of 

Association states “When the extension of the agreement applies to non-

member workers of enterprises covered by the collective agreement, this 

situation in principle does not contradict the principles of freedom of 

association, insofar as under law it is the most representative organisation 

that negotiates on behalf of all workers, and the enterprises are not 

composed of several establishments (a situation in which the decision 
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respecting extension should be left to the parties).”  This too is directly in 

point. 

38  At the heart of the present dispute is AMCU’s objection to the fact that its 

members are bound without their consent by a collective agreement concluded 

by unions which enjoy support of the majority of the employees in the relevant 

workplaces. The majoritarian principle which underlies section 23(1)(d) is that 

the minority can be bound by the decision of the majority.  This is patently 

democratic.  It promotes “orderly collective bargaining”, a legitimate purpose of 

the LRA.   

39  The purposes of the LRA, articulated in section 1, include: 

39.1  to advance labour peace and the democratisation of the workplace;  

39.2  to give effect to and regulate the fundamental constitutional rights;  

39.3  to provide a framework within which the parties can collectively bargain to 

determine wages and other terms and conditions of employment; and  

39.4  to promote orderly collective bargaining. 

40  By enacting section 23(1)(d) of the LRA (which must be read together with the 

limitations on the right to strike prescribed by section 65), the legislature sought 

to give effect to all these purposes.  In effect the legislature accepted that 

failure to impose a majoritarian model would result in negotiations 

characterised by opportunism and the attendant threat to the formation of 

stable relationships. To the extent that this involves some limitation of the right 
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to strike (or any of the other constitutional rights which the applicants rely upon) 

NUM submits that this is entirely justifiable.   

41  The right to strike is not an end in itself; it is a means towards functional 

collective bargaining.  Functional collective bargaining requires that a peace 

obligation conceded in a collective agreement should be enforceable.  

Functional collective bargaining also requires that, when such a peace 

obligation is agreed to by unions representing a majority of affected employees, 

this obligation should be capable of being extended to the minority of 

employees not belonging to the party unions.   

42  Therefore, the limitations of rights about which the applicants complain serve 

legitimate government purposes – principally, to promote orderly and effective 

collective bargaining at workplace level. 

The nature and extent of the limitation 

43  The limitation flowing from section 65(1)(a) is circumscribed in the following 

respects: 

43.1  It prohibits strikes only over specific issues in respect of which a collective 

agreement prohibits strikes; 

43.2  It applies for the duration of such agreement only.  

44  In addition, section 65(1)(a) applies with parity to the right of employees to 

strike and equally to the employers’ right of lock-out. 
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45  In respect of section 23(1)(d), the limitation is also narrowly tailored to apply 

only to these workplaces where majority trade unions conclude a collective 

agreement that the parties decide to extend to all employees. 

46  The limitations are therefore quite narrow.   

The relation between the limitation and its purpose 

47  The limitation arising from section 23(1)(d) read with section 65(1)(a) flows 

directly from its purpose.  

47.1  The very purpose of section 23(1)(d) is to bind non-parties in a workplace 

in respect of certain agreements concluded by majority trade unions. 

Binding non-parties is not an inadvertent effect of the provision, but its 

central purpose.  

47.2  Similarly, the purpose of section 65(1)(a) is specifically to prohibit strikes 

(or lock-outs) over issues in respect of which a collective agreement 

prohibits industrial action.  

Less restrictive means to achieve the purpose 

48  There are no less restrictive means of achieving the applicable purposes.  

49  If non-parties were excluded from the extension effect of section 23(1)(d), the 

specific purpose of the provision would not be achieved at all. All that would 

remain is the ordinary common law principle that contracting parties are bound 

by their own agreements. This would fundamentally undermine the broader 

purpose of the provision: functional, orderly and stable collective bargaining.    
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50  There is quite clearly no less restrictive means of achieving the purpose of 

section 65(1)(a). 

51  In relation to section 23(1)(d), the applicants suggest one less restrictive 

means: adopting the requirement of administrative approval by the Minister 

before a workplace agreement is extended. It is submitted that this is not an 

appropriate “less restrictive means” to achieve the legislative purpose, for three 

main reasons: 

51.1  First, it is not a less restrictive means at all, because the end result would 

be the same – the agreement would be extended and a strike prohibited; 

51.2  Secondly, the applicants misconstrue the nature of the Minister’s power in 

relation to section 32 extensions at sectoral level; and 

51.3  Thirdly, the proposed approach would not be reasonably practicable to 

apply to all collective agreements at workplace level.  

52  First, NUM submits that incorporating an additional procedural step – of 

administrative approval by the Minister – makes no difference to the applicants’ 

complaints about the impugned provisions. Their primary complaint concerns 

the extension of agreements to non-parties and the resultant prohibition on 

industrial action. An additional procedural step would not change the effects of 

the provisions of the LRA of which the applicants complain.  

53  Secondly, NUM submits that the applicants misconstrue the nature and 

purpose of the Minister’s role in terms of section 32 of the LRA.  
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53.1  There is no merit in the applicants’ contention that extensions of collective 

agreements in terms of section 23 should only be permissible with the 

approval of the Minister. This would defeat the very purpose of the entirely 

legitimate objective of allowing collective bargaining representatives to 

determine terms and conditions of employment. 

53.2  The Explanatory Memorandum in respect of the LRA1 noted that the LRA, 

since its inception as the Industrial Conciliation Act in 1924, has favoured 

a majoritarian system of industrial level bargaining and that, in the past, 

this policy had been undermined by the exercise of the Minister’s 

discretion.  It was for this reason that section 32 has removed the 

discretion of the Minister to decline to extend a collective agreement 

concluded in the bargaining council, provided the applicable jurisdictional 

requirements are satisfied.  The Minister no longer has any power to 

decline to extend such an agreement simply on the basis that he or she 

considers that the terms and conditions agreed upon in a bargaining 

council are not appropriate.  That being so, there is no reason why the 

Minister should enjoy such a discretion in respect of the extension of a 

workplace level collective agreement. 

53.3  Indeed, the insertion of an administrative approval before a collective 

agreement can be extended would not only itself be a violation of the right 

to engage in collective bargaining but in contravention of ILO Convention 

98 (Collective Bargaining). 

                                            
1
 (1995) 16 ILJ 278, at 291. 
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54  Finally, even if Ministerial approval were an available alternative legislative 

approach in principle, it would not be an appropriate alternative in practice, 

which is a requirement for less restrictive means in terms of section 36.  

55  AMCU does not suggest any basis on which a principled exception could or 

should be made to the extension of collective agreements in terms of section 

23(1)(d) of the LRA. By its nature, a system of the extension of workplace 

collective agreements on a majoritarian basis can only function effectively if it 

applies in all cases. This achieves the necessary certainty to enable collective 

bargaining to take place. If there were even the prospect that non-parties would 

not be bound, the whole system established in terms of section 23(1)(d) would 

break down. There are no appropriate “less restrictive means” available to the 

legislature.  

Overall assessment of proportionality 

56  NUM submits that the limitation of the constitutional right or rights is 

proportional and that it meets the test prescribed by section 36(1) of the 

Constitution. 

57  The right to strike is only limited if the parties to the collective agreement agree 

to this and the limitation only applies in respect of issues identified in the 

agreement. The right to strike is only limited for so long as the agreement 

remains binding. The limitation is consistent with the overall legislative scheme 

applicable to collective bargaining under the LRA, which is in turn supported by 

relevant foreign and international law.  
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58  Insofar as section 23(1)(d) binds non-members where they constitute a 

minority, this is proportional to the “orderly collective bargaining” purpose 

sought to be achieved. 

59  In the circumstances, the rights limitation arising from section 23(1)(d) of the 

LRA (read with section 65 and the definition of ‘workplace’ in section 213) is 

reasonable and justifiable. It reflects a legislative policy choice in favour of a 

particular model of majoritarianism that lies at the heart of the LRA itself. It is 

submitted that there is limited prospect that this central component of the 

scheme of the LRA would be found to unjustifiably limit the right to strike.  

The rule of law attack on section 23(1)(d) 

60  In addition to their reliance on constitutional rights, the applicants advance an 

argument that section 23(1)(d) is inconsistent with the constitutional value of 

the rule of law. The applicants argue that section 23(1)(d) allows private parties 

to exercise public power arbitrarily contrary to the rule of law and the 

constitutional principle of legality.  

61  The rule of law attack is misconceived for the following main reasons: 

61.1  It is based on the incorrect assertion that the parties to a collective 

agreement that is extended in terms of section 23(1)(d) are effectively 

exercising public power. Correctly understood, section 23(1)(d) is just one 

instance of legislation (adopted by Parliament in the exercise of its public 

power) that creates legal rights and obligations flowing from the conduct 

of private parties. Parliament acts in this way all the time: enacting laws 
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that create legal consequences for private actors flowing from the conduct 

of private actors.  

61.2  The applicants wrongly contend that employees and trade unions are left 

with no remedies and no access to courts to protect themselves against 

abuses.  

61.3  The applicants seek to draw support from ILO authorities for the argument 

that a system of extension of collective agreements is only permissible 

with an organ of state playing a regulatory role in the process. The ILO 

authorities do not support such a requirement.  

62  NUM therefore submits that there is no merit to the rule of law attack on section 

23(1)(d) of the LRA. Further legal submissions in this regard will be made at the 

hearing of the matter, if necessary.  

63  Having regard to the limited prospects of the success, it is submitted that it is 

not in the interests of justice to grant leave to appeal. NUM submits that the 

application should be dismissed. NUM has not sought costs against the 

applicants and persists with that stance. In respect of NUM, it is submitted that 

there should be no order as to costs whatever the outcome of this application.  

RESPONSE TO ALLEGATIONS CONTAINED IN THE FOUNDING AFFIDAVIT 

64  Ad paras 1 to 3 

The contents of these paragraphs are noted. 

65  Ad paras 4 to 12 
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The allegations contained in these paragraphs regarding the parties to the 

proceedings are admitted.   

66  Ad paras 13 to 14 

The contents of these paragraphs are admitted.  

67  Ad para 15  

The allegations contained in this paragraph are admitted.  I am advised that the 

recognition agreements concluded by the employers with AMCU in relation to 

these three operations were concluded voluntarily by the employers and not on 

the basis that AMCU represented a majority of employees at workplace level.   

68  Ad paras 16 to 19 

The contents of these paragraphs are admitted.  

69  Ad para 20 

It is admitted that the collective agreement was concluded in the circumstances 

set out in this paragraph.  It is specifically admitted that the collective 

agreement addressed wages and that the collective agreement was expressly 

extended in terms of section 23(1)(d) of the LRA to apply to all employees in 

the workplace.   

70  Ad para 21  

It is correct that, as at the date of signature of the collective agreement on 10 

September 2013, NUM, Solidarity and UASA represented the majority of 

employees at the operations conducted by each of Harmony, Anglo Gold and 
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Sibanye. It is submitted that NUM, Solidarity and UASA accordingly 

represented the majority of employees at the workplace of each of Harmony, 

Anglo Gold and Sibanye.   

71  Ad para 22 

This paragraph is admitted. 

72  Ad para 23 

It is correct that AMCU is not a signatory to the collective agreement.  AMCU 

declined the invitation to participate in the conclusion of the agreement and to 

become a party to it.   

73  Ad paras 24 to 34 

The contents of these paragraphs are admitted. 

74  Ad paras 35-36 

The contents of these paragraphs relating to the events subsequent to the 

original litigation are admitted.  

75  Ad paras 37-39 

NUM notes the constitutional issues invoked by AMCU. AMCU’s contentions 

regarding the consequences that flow from the Labour Appeal Court’s decision 

are also noted. For the reasons more fully set out above, it is denied that the 

application enjoys any reasonable prospect of success on any of these issues.  

76  Ad paras 40-47 
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76.1  It is denied that there is more than one ‘plausible interpretation’ of 

‘workplace’ as used in section 23(1)(d) of the LRA. The term ‘workplace’ is 

a defined term in section 213 of the LRA, as set out above. The 

applicants’ argument regarding ‘interpretation’ is, in fact, an argument 

about how the concept of workplace should be applied to the facts of this 

matter. It is not an interpretive argument at all.  

76.2  This is apparent from paragraph 42.1 and 42.2 of the founding affidavit, 

which purport to set out “the strict interpretation” and “the broad 

interpretation” of ‘workplace’. The “strict interpretation” involves the 

application of the definition of “workplace” in the LRA. The ‘alternative’ 

advanced by AMCU as “the broad interpretation” involves jettisoning the 

statutory definition entirely and adopting a new meaning (which is not 

explained) “which flows from this specific context” of the facts of this 

matter. AMCU nowhere suggests what this “broad interpretation” actually 

is: that is, what ‘workplace’ should be read to mean in other cases, 

outside the facts of this particular matter.  

76.3  In effect, AMCU contends for a different outcome, not a different 

interpretation of workplace. There is no basis to depart from the LRA’s 

definition of workplace and adopt a different ‘interpretation’ simply in order 

to allow AMCU to avoid the LRA’s scheme permitting the extension of 

collective agreements.  

77  Ad paras 48-52 

For the reasons more fully set out in paragraphs 16 to 58 above, any limitation 

of rights arising from the impugned provisions is justifiable.   
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78  Ad paras 53-58 

For the reasons more fully set out in paragraphs 59 to 61 above, there is no 

merit in the applicants’ additional attack based on the rule of law and the 

principle of legality.  

79  Ad paras 59-72 

79.1  For the reasons more fully set out above, it is submitted that it is not in the 

interests of justice to grant leave to appeal to this Court. The matter lacks 

reasonable prospects of success. 

79.2  NUM respectfully prays for an order dismissing the application. NUM does 

not seek costs and submits that there should be no order as to costs in 

favour of, or against, NUM, whatever the outcome of the application.  

  

______  

NICA RAKAU 

 

SIGNED and SWORN to BEFORE me at _________________ on this the ____day 

of                             _____________ 2016, after the deponent has acknowledged 

that he knows and understands the contents of this Affidavit, that it is the truth, that 

he has no objection to taking the prescribed oath and that he regards the prescribed 

oath as binding upon his conscience. 

 

__________________________ 

       COMMISSIONER OF OATHS 


