
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

        CC case number: 

SCA case number: 20469/2014 

LCC case number: 08R/2013 

Ladysmith Magistrate’s Court No: 104/2009 

In the matter between: 

 

KAREL SNYDERS First Applicant 

 

SOFIA SNYDERS Second Applicant 

 

MINOR CHILDREN Third Applicant 

 

and 

 

LOUISA FREDERIKA DE JAGER Respondent 

  

AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO APPEAL 

  

I, the undersigned, 

JOHANNES DIEDERIK VAN DER MERWE 

do hereby make oath and say that: 

1. I am an adult male attorney, duly admitted in terms of section 15 of the 

Attorneys Act 53 of 1979 by the Western Cape High Court of South Africa, and 

practising as such under the name and style of JD van der Merwe Attorneys at 

Doornbosch Centre, Strand Road (R44), Stellenbosch.  I am the attorney of 
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record for the applicants.  I am duly authorised to depose to this affidavit on their 

behalf. 

2. The content of this affidavit is within my personal knowledge, except where the 

contrary is apparent from the context, and it is true and correct. 

INTRODUCTION 

3. The first and second applicants are from the farm Voorbaat (“the farm”) in the 

Ladismith district in the Cape.  They have lived there since 1992.   They recently 

occupied a six room house on the farm, together with two of their children (the 

youngest of whom, S, is 14 years old).  The farm is owned by Mr FJN Stassen, 

but since 2007 it has been managed for him by the respondent (“Ms de Jager” or 

“the manager”).  The first applicant (“Mr Snyders”) has spent his entire adult life 

living and working in the Voorbaat district in which the farm is situated.  He 

married the second applicant (“Mrs Snyders”) prior to beginning work on the 

farm for one of its previous owners in or about 1992. 

4. On 14 November 2012, the Ladismith Magistrates’ Court granted Ms de Jager an 

order evicting the applicants from the farm in terms of the Extension of Security 

of Tenure Act 62 of 1997 (“ESTA”).  The applicants were required to vacate the 

farm by 20 December 2012, failing which they would be subject to eviction by 

the sheriff on 31 December 2012.  A copy of this judgment and the order which 

was attached to it is annexed marked JV1.   
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5. The eviction order was referred to the Land Claims Court (“LCC’) for automatic 

review in terms of ss 19(3) of ESTA.  On 13 February 2013 the LCC (per 

Matojane J) confirmed the order (without varying the date on which it could be 

executed, which had already passed) and on 13 August 2013 furnished its 

reasons for doing so.  The applicants applied for leave to appeal to the Supreme 

Court of Appeal (“SCA”) against the eviction order and on 8 August 2014 the 

LCC granted the application.  The February 2013 order, the LCC’s reasons and 

its order of August 2014 are annexed marked JV2, JV3 and JV4 respectively. 

6. The appeal was argued before the SCA on 15 September 2015.  On 30 

September 2015 the SCA delivered its judgment and made an order dismissing 

the matter from the roll, with costs.  The SCA did not consider the merits of the 

appeal against the granting of the eviction order, but focused on the issue of 

whether it had jurisdiction to hear an appeal against an eviction order confirmed 

on automatic review by the LCC in terms of s 19(3) of ESTA.  A copy of this 

judgment and order is attached as JV5. 

7. The following day the applicants were evicted from the farm without prior 

notice, despite my attempts to prevent this by contacting Ms de Jager’s attorney 

and advising her that I had received instructions to apply for leave to appeal to 

this Court.  The door of the applicants’ home was broken down while they were 

out and their possessions removed from the house.  The police assisted in the 

eviction.  Ms de Jager’s failure to give the applicants notice to vacate the house 

before executing the order precluded the applicants from making alternative 
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arrangements for shelter or accommodation and greatly exacerbated the impact 

of the eviction on the Snyders family.  The email correspondence exchanged on 

1 October 2015 between me and Ms de Jager’s attorney, which details my 

attempts to halt the eviction, is attached marked JV6, and I request that it be read 

as if explicitly incorporated into this affidavit. 

8. The issues raised in this application relate to the interpretation of ESTA.  This 

Court has held that the interpretation of ESTA, which gives effect to the right to 

security of tenure, granted to those whose tenure is insecure as a result of past 

racially discriminatory laws or practices by s 25(6) of the Constitution, is clearly 

a constitutional matter.
1
  

THE RELIEF SOUGHT 

9. In summary, the relief sought by the applicants may be outlined as follows: 

The SCA judgment 

9.1. It is contended that the SCA erred in its interpretation of the automatic 

review powers exercised by the LCC in terms of s 19(3) of ESTA.  The 

LCC had interpreted the provision as conferring extremely broad powers 

upon it, in effect finding that the s 19(3) procedure amounted to a 

combination of a review and an appeal.  The SCA adopted a far narrower 

interpretation, emphasising that the LCC did not determine the merits of 
                                                           
1
Hattingh and Others v Juta  2013 (3) SA 275 (CC) [24]. 
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an eviction order in terms of s 19(3), but focused on establishing whether 

any procedural irregularities had taken place.  It will be contended that 

the SCA’s interpretation defeats the purpose of the provision, which is to 

provide blanket scrutiny of eviction orders granted by Magistrates’ 

Courts and that this purpose can be achieved only if the LCC determines 

whether the eviction orders were correctly granted.  If the applicants are 

correct and the LCC does determine the merits of the eviction on 

automatic review, it is submitted that an eviction order confirmed by the 

LCC in terms of s 19(3) amounts to a decision which is appealable to the 

SCA in terms of s 16(1)(c) of the Superior Courts Act 10 of 2013, and 

not  to the LCC (as was found to be the case by the SCA); 

9.2. Whether or not the applicants are correct with regard to the jurisdiction 

of the SCA to hear appeals against orders made in terms of s 19(3), it is 

submitted that the SCA erred in simply striking the matter from the roll, 

with costs, rather than granting the applicants an opportunity to 

prosecute their appeal (in respect of which the LCC had granted leave) in 

the appropriate forum.  In the further alternative, the SCA ought to have 

determined a date on which the eviction order could be executed. 

The merits of the eviction 

10. With regard to the merits of the eviction order, the applicants contend that: 
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10.1. The order was granted on grounds which had not been pleaded in the 

manager’s founding affidavit and in respect of the applicants had not had 

any, alternatively, any proper, opportunity to respond.  This resulted in 

violations of the audi principle and the applicants rights, in terms of s 34 

of the Constitution, to a fair hearing; and 

10.2. None of the five peremptory requirements stipulated in s 9 of ESTA for 

the eviction of an occupier in terms of the Act, had been complied with. 

Urgent interim relief 

11. Finally, it is submitted that the applicants should be granted urgent interim relief, 

pending the determination of their application for leave to appeal, restoring them 

in occupation of their dwelling on the farm and allowing them to continue to use 

the land in the manner in which they had done prior to their eviction on 1 

October 2015.  

12. In what follows I shall consider, in turn, (i) the SCA judgment (ii) the merits of 

the eviction application against the applicants; and (iii) the urgent interim relief 

sought. 

THE SCA JUDGMENT 

13. It is contended that the SCA judgment erred: (i) in its interpretation of the nature 

of the automatic review proceedings conducted by the LCC in terms of s 19(3) of 
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ESTA; (ii) in striking the appeal from the roll; and (iii) in awarding costs against 

the applicants. 

SECTION 19(3) 

The SCA judgment 

14. In considering whether an appeal lies to the SCA against an eviction order 

confirmed on review by the LCC in terms of s 19(3),
2
 the SCA stressed that 

                                                           
2
 Section 19 reads as follows: 

19. Magistrates’ courts.—(1) A magistrate’s court— 

(a ) shall have jurisdiction in respect of— 

(i) proceedings for eviction or reinstatement; and 

(ii) criminal proceedings in terms of this Act; and 

(b) shall be competent— 

(i) to grant interdicts in terms of this Act; and 

(ii) to issue declaratory orders as to the rights of a party in terms of this Act. 

 

(2) Civil appeals from magistrates’ courts in terms of this Act shall lie to the Land 

Claims Court. 

(3)  Any order for eviction by a magistrate’s court in terms of this Act, in respect of 

proceedings instituted on or before a date to be determined by the Minister and 

published in the Gazette, shall be subject to automatic review by the Land 

Claims Court, which may— 

(a) confirm such order in whole or in part; 

(b) set aside such order in whole or in part; 

(c) substitute such order in whole or in part; or 

(d) remit the case to the magistrate’s court with directions to deal with any 

matter in such manner as the Land Claims Court may think fit. 

[Sub-s. (3) amended by s. 28 of Act No. 61 of 1998 and by s. 11 (a) of Act No. 

11 of 2000.] 

 

(4)  The provisions of subsection (3) shall not apply to a case in which an appeal has 

been noted by an occupier. 

http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/3ezh#g8
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/tk74c/ll74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/tk74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/qi74c/1i74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/qi74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/qi74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/3ezh#g8
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generally where a complaint is against the result of proceedings in a lower court, 

an appeal is the appropriate remedy, and reviews are directed at the manner in 

which the result was achieved.
3
  The Court endorsed the finding in Lategan v 

Koopman and Others
4
 that the system of automatic review in terms of the 

Criminal Procedure Act provides guidance in respect of the nature and import of 

the review procedure under s 19(3) of ESTA and that the LCC should “as a 

point of departure, determine whether justice was done and that the court should 

follow a broad approach and should not scrutinize the findings of the magistrate 

as meticulously as it might do in the case of an appeal”.
5
 

15. The SCA then found that the distinction between an automatic review and an 

appeal should not be blurred with regard to s 19(3) proceedings and applied this 

Court’s finding, in Sidumo and another v Rustenburg Platinum Mines and 

Others,
6
 that a reviewing court considers the reasons furnished by a tribunal not 

to determine whether the result is correct, but to determine whether there was a 

gross irregularity in the proceedings.
7
 

16. The SCA concluded that an LCC order in terms of s 19(3) is not an order on the 

merits of the matter and that if it were to entertain the applicants appeal, it would 

                                                                                                                                                                                     

 

(5)  Any order for eviction contemplated in subsection (3) shall be suspended 

pending the review thereof by the Land Claims Court. 

[Sub-s. (5) added by s. 11 (b) of Act No. 11 of 2000.] 
3
 SCA judgment, [13]. 

4
 1998 (3) SA 457 (LCC) [11]. 

5
 SCA judgment, [13]. 

6
 2008 (2) SA 24 (CC) [244]. 

7
 SCA judgment, [15]. 

http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/3ezh#g8
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/3ezh#ge
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/qi74c/1i74c#g0
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/wrg4c/lsg4c/qi74c#g0
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in effect be hearing an appeal directly from the Magistrates’ Court.  Where the 

LCC on automatic review sets aside an eviction order, different considerations 

apply, as the order of the magistrate is no longer extant, and an appeal against 

such an order would lie from the LCC to the SCA.
8
 

17. It is submitted that the SCA’s interpretation of s 19(3) fails to give effect to the 

purpose of the provision and will result in a significant reduction in the 

protections conferred by ESTA on occupiers. 

The purpose of s 19(3) 

18. ESTA seeks to redress the effects of the denial of rights, under apartheid, of 

vulnerable occupiers living on other peoples’ land and to enable such occupiers 

to live with the human dignity which they had previously been denied.
9
 

19. In enacting ESTA the legislature was complying with ss 25(6) and (9) of the 

Constitution by seeking to provide security of tenure for occupiers by giving 

them comprehensive protection against eviction.
10

 Reading the provisions of 

ESTA as a whole, the justification for granting occupiers security of tenure is 

that they occupy the land with the owner’s consent.
11

  

                                                           
8
 SCA judgment, [16] – [17]. 

9
 Hattingh and Others v Juta 2013 (3) SA 275 (CC) [35]. 

10
 Mkangeli and Others v Joubert and Others 2002 (4) SA 36 (SCA) [17]. 

11
 Mkangeli and Others v Joubert and Others 2002 (4) SA 36 (SCA) [19]. 
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20. A central component of the right to security of tenure is protection against 

arbitrary or unlawful eviction. Section 19(3) of ESTA forms part of the broad 

supervisory jurisdiction the LCC exercises over the magistrates' courts in respect 

of ESTA matters.  The purpose of the provision is to provide for blanket scrutiny 

by the LCC of eviction orders granted by magistrates' courts so as to ensure that 

errors in the magistrates' courts do not go unchecked because evictees are unable 

take their cases on review or appeal.
12

 

21. Prior to the SCA’s judgment in this matter, the LCC had interpreted its powers 

under s 19(3) in extremely broad terms.  In City of Council Springs v Occupants 

of the Farm Kwa-Thema
13

 the full bench of the LCC stated that the word 

“review” is capable of three distinct and separate meanings, held that a review in 

terms of s 19(3) of ESTA falls with the third category identified by Innes CJ in 

Johannesburg Consolidated Investment Co v Johannesburg Town Council
14

 and 

endorsed the following description, by Innes CJ, of its powers under the 

provision:
15

 

“... the Legislature meant to use the word review in its widest and in 

what may be called its popular sense. So employed the expression 

‘review’ seems to mean ‘examine’ or ‘take into consideration’. And 

when a court of law is charged with the duty of examining or 

                                                           
12

 Malan v Gordon and Another 1999 (3) SA 1033 (LCC) [14] – [15].  Although the intention appears to have 

been to provide the protection only in the initial phase after the promulgation of ESTA, as noted in Malan, the 

provision has now been in force for a considerable period of time. 
13

 2000 (1) SA 476 ( LCC) [18] - [19]. 
14

 1903 TS 111. 
15

Kwa-Thema, [19]. 
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considering a matter already dealt with by an inferior court, and no 

restrictions are placed upon it in so doing, it would appear to me that 

the powers intended to be conferred upon it are unlimited. In other 

words it may enter upon and decide the matter de novo. It possesses not 

only the powers of a court of review in the legal sense, but it has the 

functions of a court of appeal with the additional privileges of being 

able, after setting aside the decision arrived at by the lower Tribunal, to 

deal with the whole matter upon fresh evidence as a court of first 

instance.”
16

 [emphasis added]
   

22. In Skhosana and Others v Roos t/a Roos se Oord and Others
17

 the LCC noted 

that its powers on automatic review in terms of s 19(3) are much wider than in a 

conventional review under s 20(1)(c).  In practice the LCC gave effect to its 

combined appeal/ review powers under s 19(3) to consider carefully the merits of 

the matters and to ensure that all the requirements for an eviction order had been 

satisfied.
18

 

23. If the SCA judgment stands, s 19(3) reviews will not seek to determine whether 

eviction orders made by Magistrates Courts were correctly granted, but simply to 

ascertain whether gross irregularities occurred in the proceedings.  It is submitted 

that such an interpretation of s 19(3) fails to give effect to the purpose of the 

                                                           
16

 In a subsequent judgment, a single judge of the LCC held that the power to admit new evidence was limited to 

circumstances in which the interests of justice require it and where its admission will not prejudice any of the 

parties.   See De Kock v Juggels and Another 1999 (4) SA 43 (LCC) at [17].  
17

 2000 (4) SA 561 (LCC) [19], note 22.   
18

 This is apparent from the LCC judgments emanating from s 19(3) reviews, eg Kanhym (Pty) Ltd v Mashiloane 

1999 (2) SA 55 (LCC) [6] – [13], Conradie v Hanekom and Another 1999 (4) SA 491 (LCC) [15] – [21], 

Mostert v Duiker and Another 2003 (1) SA 295 (LCC) [10] – [20]. 
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provision, which is to provide blanket scrutiny of eviction orders granted by the 

Magistrates’ Courts, and that the broader reading of the LCC’s powers in Kwa-

Thema, in terms of which the Court exercises both review and appeal functions, 

should be preferred. 

24. If the Kwa-Thema interpretation is adopted, an order made by the LCC on review 

in terms of s 19(3) would be an order on the substantive merits of the matter.  

However, the nature of the s 19(3) review powers does not necessarily dispose of 

the question whether an appeal from an order made by the LCC under s 19(3) 

lies to the SCA or the LCC.  In Brummer and Another v Joostenberg,
19

  Meer 

AJP stated that an eviction order granted by a Magistrate confirmed on review by 

the LCC in terms of s 19 of ESTA “remains the order of the Magistrate”,
20

 but 

where the LCC on review “substitutes it decision and order for that of a 

magistrate, then the substituted decision and order becomes that of the Land 

Claims Court” and an appeal would consequently lie to the SCA.
21

  A copy of 

this judgment is attached as JV7. 

25. In Magodi and Others v Janse van Rensburg,
22

 Moloto AJ considered the 

possibility of:  (i) an appeal lying to the SCA when a Magistrate’s order is 

overturned on review in terms of s 19(3) of ESTA; and (ii) when a Magistrate’s 

                                                           
19

 LCC Case 16R/2013 (20 February 2015).   
20

 At [4]. 
21

 At [5]. 
22

 [2001] JOL 9145 (LCC). 
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order is confirmed on review, it remains an order of the Magistrates’ Court.
23

  

Moloto AJ rejected the above scenario on the grounds that it: 

“is confusing and unacceptable.  It is inappropriate that under 

similar circumstances an appeal must lie to either of two possible 

fora, dependent only on whether an order was confirmed or not.  It 

is necessary that there must be consistency and certainty about the 

forum to which the appeal should lie irrespective of the outcome in 

the case...”
24

 

26. Section 19(3) of ESTA confers extensive review powers on the LCC.  Rule 35A 

of the LCC rules require the LCC to consider the record of the proceedings in the 

Magistrate’s Court together with the Magistrate’s reasons before exercising its 

review powers.  The rules require it to “decide” a matter coming before it on 

automatic review. 

27. An LCC order made on appeal or review (other than in terms of s 19(3)) 

confirming a Magistrate’s eviction order is an order of the LCC, not of the court 

a quo, and there is no reason why an order made on review in terms of s 19(3) 

should be any different.  It would be consistent with established practice and 

principle to hold that once the LCC is seized with a matter under s 19(3), and 

adjudicates it, the order which it makes at the conclusion of the process is an 

                                                           
23

 At [8]. 
24

 At [9]. 
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order of the LCC, regardless of whether it confirms, sets aside or varies the order 

of the court a quo.   

28. Furthermore, an order made by the LCC on review in terms of s 19(3) is: (i) final 

in effect and not susceptible of alteration by the Court of first instance; (ii) 

definitive of the rights of the parties; and, (iii) has the effect of disposing of at 

least a substantial portion of the relief claimed.  It is accordingly submitted that it 

satisfies the common law requirements for an appealable judgment or order,
25

 

regardless of whether the Magistrate’s order is confirmed or varied, and meets 

the requirements for a “decision” which can be appealed to the SCA in terms of 

s 16(1)(c) of the Superior Courts Act 10 of 2013.    

THE STRIKING OFF THE ROLL 

29. In City of Johannesburg v Changing Tides 74 (Pty) Ltd and Others
26

 the SCA set 

out the following general principles with regard to eviction proceedings 

(notwithstanding the fact that Changing Tides dealt with the legal framework for 

eviction orders in terms of the Prevention of Illegal Eviction from and Unlawful 

Occupation of Land Act 19 of 1998 (“PIE”), it is submitted that the principles 

are ultimately derived from sections 25 and 26 of the Constitution and apply with 

equal force to proceedings in terms of ESTA): 

                                                           
25

 Zweni v Minister of Law and Order 1993 (1) SA 523 (A) 532I – 533B. 
26

 2014(6) SA 296 (SCA). 
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29.1. Where an eviction will render people homeless, it triggers constitutional 

housing obligations on the part of the State, at all levels of government, 

with regard to the people who face eviction;
27

 

29.2. A court hearing an application for eviction at the instance of a private 

person under PIE is faced with two separate enquiries.
28

 Firstly, it must 

decide whether an eviction order is justified on the merits.  If there is no 

valid defence to the application, it must move on to the second stage 

enquiry and determine an equitable date for the implementation of the 

order.  In the second enquiry it must consider the impact of the eviction 

on the occupiers and whether they may be rendered homeless or need 

emergency assistance to relocate elsewhere;
29

 

29.3. Where an eviction order is sought by a private landowner, the 

availability of alternative land or accommodation is of greater 

importance in the second stage enquiry;
30

 

29.4. Landowners can expect some delay in exercising their right to 

possession of their property in order to accommodate the needs of 

occupiers.
31

 

                                                           
27

 Changing Tides, [14].   
28

 Under PIE the second stage enquiry is conducted in terms of ss 4(8).  In terms of ESTA the second stage 

enquiry falls under ss 12(1) and (2) of the Act. 
29

 Changing Tides, [25]. 
30

 Changing Tides, [20].  
31

 Changing Tides, [18]. 
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30. Mr Snyders gave the following undisputed evidence concerning the impact that 

an eviction order would have on his family at paragraph 43 of his answering 

affidavit:
32

 

“I submit that I and my family will suffer great hardship if an order is granted 

for our eviction.  Six people will be rendered homeless, including four females 

and three minor children.   My youngest daughter will have to leave school, 

which she currently attends in Voorbaat.  I will not be able to continue getting 

casual work in Vorbaat to support my family, and my minor son will not be able 

to continue working on the Wellen farm, as transport will be a problem if he lives 

far from that farm.  The state is unable to provide us with alternative 

accommodation, and no other accommodation is available to us.” 

31. This Court has stressed that it is not only the dignity of the poor that is infringed 

when homeless people are driven from pillar to post in search of shelter for their 

families, but our society as a whole is demeaned.
33

   

32.  It is submitted that the purpose of the second stage enquiry required by both 

ESTA and PIE is to ensure that orders evicting people from their homes are 

implemented humanely and with appropriate respect for their human dignity. 

33. Although the SCA judgment held that the applicants’ appeal was limited to the 

merits of the eviction order,
34

 one of the grounds of appeal relied upon in the 

                                                           
32

 See Annexure JV9 below. 
33

 Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) [18]. 
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applicants’ notice of appeal was that the LCC had erred in finding that an 

eviction order “should be granted despite the fact that no suitable alternative 

accommodation was available”.  The availability of alternative accommodation 

is an important issue in both the first and second stage enquiries. 

34. The manner in which the eviction order against the Snyders family was 

implemented on 1 October 2015, by breaking down the door of their home and 

removing their possessions, without warning or granting the applicants the 

opportunity to find any alternative form of shelter, is irreconcilable with our 

constitutional values and, it is submitted, amounts to an arbitrary eviction. 

35. It is submitted further that the SCA erred in simply striking the matter from the 

roll.  In a similar case, where an applicant applied to the LCC for leave to appeal 

against a s 19(3) order to the SCA, the LCC held that the appeal was directed to 

the wrong court, but afforded the applicant in that case a period of 30 days in 

which to note an appeal against the Magistrate’s order to the LCC.
35

  Even if, 

contrary to what has been contended above, the SCA lacked jurisdiction to 

entertain the merits of the appeal, it is submitted that it ought to have made an 

order like that in Brummer in terms of its residual power, derived from s 173 of 

the Constitution, to protect and regulate its own process, in order to do justice 

between the parties.
36

  The SCA’s failure to grant the applicants such an 

                                                                                                                                                                                     
34

 SCA judgment, [6]. 
35

 Brummer and Another v Joostenberg LCC Case 16R/2013 (20 February 2015).   
36

 Zondi v MEC, Traditional and Local Government Affairs and Others 2006 (3) SA 1 (CC) [32] – [35].  See 

also S v Pennington and Another 1997 (4) SA 1076 (CC) [21] – [23].    
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opportunity to prosecute their appeal was, it is submitted, inappropriate, given 

that the SCA did not determine the merits of the appeal and that the applicants 

must be taken to have at least reasonable prospects of success on the merits (as 

the LCC had granted them leave to appeal). 

36. In any event, it is submitted that even if the SCA did not have jurisdiction to hear 

the appeal and it had found that the appeal was without merit (which was 

patently not the case), the Court should, in the exercise of its jurisdiction in terms 

of s 173 of the Constitution, have determined a just and equitable date for the 

implementation of the eviction order, rather than just striking the matter from the 

roll.   

THE COSTS ORDER  

37. In addition to striking the matter from the roll, the SCA made a costs order 

against the applicants, including the third applicant, the Snyders’ minor children.  

The LCC rarely makes costs awards against occupiers who are evicted under 

ESTA.  No costs award was made in the only ESTA case which has been 

determined by this Court.
37

   The SCA awarded costs against the applicants, even 

though it acknowledged that they were unlikely to be able to afford to pay 

them.
38

  It is submitted that costs should be awarded against indigent litigants 

faced with applications seeking their eviction from their homes only in 

                                                                                                                                                                                     

 
37

 Hattingh and Others v Juta 2013 (3) SA 275 (CC). 
38

 SCA judgment, [19]. 
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exceptional circumstances, no such circumstances were present in this matter and 

the SCA erred in applying the principle that costs should follow the outcome of 

the appeal. 

THE MERITS OF THE EVICTION ORDER 

38. A party seeking the eviction of an ESTA occupier is required to show 

compliance with the five peremptory requirements set out in s 9 of the Act.
39

  

These requirements may be summarised as follows: 

38.1. The right of residence of the occupier must have been terminated justly 

and equitably in accordance with s 8 (s 9(2)(a)); 

38.2. The occupier must have failed to vacate the land within the notice period 

given by the owner or person in charge (s 9(2)(b)); 

38.3. The provisions of s 10 or s 11 (depending on whether the occupiers 

began living on the land before or after 4 February 1997) must have been 

complied with (s 9(2)(c));  

38.4. The owner or person in charge of the land must have given no less than 

two calendar months’ notice of his or her intention to obtain an eviction 

                                                           
39

 Holdengarde v Zondi and Another 2000 (4) SA 910 (LCC) [3]. 
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order to the occupier, the relevant municipality and the Department of 

Rural Development and Land Reform (“the department”) (s 9(2)(d)); and 

38.5. The report of a probation officer or another state official must be 

obtained for purposes of the inquiry in terms of s 10 or 11. 

39. The Magistrate held that the only issue in dispute was whether Ms de Jager had 

satisfied the requirements of s 10 of ESTA
40

 and concluded that:  

                                                           
40

 Magistrate’s judgment, [11].  Sections 10 and 6(3) of ESTA read as follows: 

 
10.  Order for eviction of person who was occupier on 4 February 1997.—(1) An order for the eviction of a 

person who was an occupier on 4 February 1997 may be granted if— 

 

(a) the occupier has breached section 6 (3) and the court is satisfied that the breach is material and that the 

occupier has not remedied such breach; 

 

(b) the owner or person in charge has complied with the terms of any agreement pertaining to the 

occupier’s right to reside on the land and has fulfilled his or her duties in terms of the law, while the 

occupier has breached a material and fair term of the agreement, although reasonably able to comply 

with such term, and has not remedied the breach despite being given one calendar month’s notice in 

writing to do so; 

 

(c) the occupier has committed such a fundamental breach of the relationship between him or her and the 

owner or person in charge, that it is not practically possible to remedy it, either at all or in a manner 

which could reasonably restore the relationship; or 

 

(d) the occupier— 

 

(i) is or was an employee whose right of residence arises solely from that employment; and 

 

(ii) has voluntarily resigned in circumstances that do not amount to a constructive dismissal in 

terms of the Labour Relations Act. 

 

(2)  Subject to the provisions of subsection (3), if none of the circumstances referred to in subsection (1) applies, 

a court may grant an order for eviction if it is satisfied that suitable alternative accommodation is available 

to the occupier concerned. 

 

(3)  If— 

 

(a) suitable alternative accommodation is not available to the occupier within a period of nine months after 

the date of termination of his or her right of residence in terms of section 8; 

 

(b) the owner or person in charge provided the dwelling occupied by the occupier; and 

 

http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/qezh#gb
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/uezh#g8
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/uezh#ge
http://classic.mylexisnexis.co.za/nxt/gateway.dll/jilc/kilc/p0qg/e6qg/f6qg/sezh#g0
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39.1. s 10(1) had been complied with for the following reasons:
41

 

39.1.1. Mr Snyders’ geese caused damage to the manager’s orchards; 

39.1.2. Mr Snyders had built a pig pen which obstructed the 

manager’s farming operations; 

39.1.3. Mr Snyders had allowed people to occupy his premises 

without the manager’s permission;  

39.1.4. The abovementioned conduct had caused material prejudice 

to the manager, which Mr Snyders had made no attempt to 

remedy; and 

                                                                                                                                                                                     
(c) the efficient carrying on of any operation of the owner or person in charge will be seriously prejudiced 

unless the dwelling is available for occupation by another person employed or to be employed by the 

owner or person in charge, 

 
 a court may grant an order for eviction of the occupier and of any other occupier who lives in the same 

dwelling as him or her, and whose permission to reside there was wholly dependent on his or her right of 

residence if it is just and equitable to do so, having regard to— 

 

(i) the efforts which the owner or person in charge and the occupier have respectively made in order to 

secure suitable alternative accommodation for the occupier; and 

 

(ii) the interests of the respective parties, including the comparative hardship to which the owner or person 

in charge, the occupier and the remaining occupiers shall be exposed if an order for eviction is or is not 

granted. 

 

6(3)  An occupier may not— 

 

(a) intentionally and unlawfully harm any other person occupying the land; 

 

(b) intentionally and unlawfully cause material damage to the property of the owner or person in charge; 

 

(c) engage in conduct which threatens or intimidates others who lawfully occupy the land or other land in 

the vicinity; or 

 

(d) enable or assist unauthorised persons to establish new dwellings on the land in question.” 
41

 Magistrate’s judgment, [23] –[ 24]. 
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39.2. s 10(3) had been complied with as Mr Snyders occupied his dwelling 

and prevented  a permanent worker from acquiring proper and necessary 

accommodation, thereby prejudicing Ms de Jager in her farming 

operations.
42

 

40. The Magistrate relied on the inspection in loco which had been conducted to 

justify granting an eviction order without the benefit of a probation officer’s 

report.
43

   

41. The LCC found, in its judgment that: 

41.1. sections 8(2) and (3) of ESTA apply to the termination of Mr Snyders’ 

right of residence and the Magistrate correctly found that his right of 

residence terminated with his dismissal in 2008;
44

 

41.2. notices had been served on all the parties required by s 9(2)(d);
45

 

41.3. there was a dispute as to whether s 10 or 11 of ESTA applied: 

41.3.1. the Magistrate was correct in finding that Mr Snyders had 

been resident on the farm since 1992 and accordingly the 

(more stringent) requirements of s 10 were applicable; 

                                                           
42

 Magistrate’s judgment, [25]. 
43

 Magistrate’s judgment, [26]. 
44

 LCC judgment, [7]- [8]. 
45

 LCC judgment, [10]. 

 



23 

 

41.3.2. the manager alleged that Mr Snyders had continuously 

breached ss 6(3) in that he consumed alcohol to the point of 

drunkenness, following which he would swear at her and 

refuse to work; 

41.3.3. the Magistrate had the benefit of witness statements and had 

found the manager’s version to be more probable than that of 

Mr Snyders’; 

41.3.4. being drunk and aggressive “can be construed as being 

threatening and intimidating and thus such conduct would 

amount to a breach of section 6(3)(c)”; 

41.3.5. the LCC had no reason to interfere with the Magistrate’s 

findings given that the Magistrate had the benefit of witness 

statements and had made a credibility finding; and 

41.4. accepted the Magistrate’s finding that the absence of a probation 

officer’s report did not preclude it from granting an eviction order.
46

   

42. It is submitted that the eviction order should not have been granted or confirmed 

on review for the following reasons: 

                                                           
46

 LCC judgment, [18] – [19]. 
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42.1. Ms de Jager had sought an eviction order in terms of s 11 of ESTA, but 

an order was granted in terms of (the more stringent provisions of) s 10 

of the Act, which is applicable to pre-February 1997 occupiers, based on 

allegations which the applicants had not had an opportunity to respond 

to; 

42.2. Mr and Mrs Snyders’ rights of residence had not been terminated in 

accordance with s 8 of ESTA; 

42.3. Ms de Jager failed to comply with the notice, service and procedural 

requirements in s 9(2) and  (3) of ESTA; and 

42.4. Ms de Jager failed to satisfy the requirements of s10 of ESTA. 

43. These issues will be considered in turn. 

CAUSE OF ACTION 

44. A cause of action is every fact which it would be necessary for the party seeking 

relief to prove, if disputed, in order to obtain judgment.
47

  The cause of action 

relied upon by Ms de Jager in her founding affidavit was grounded firmly on s 

11 of ESTA, which is applicable to people who became occupiers after 4 

February 1997.  This is apparent from paragraph five of the founding affidavit (a 

copy of which is annexed, together with the notice of motion, marked JV8) in 

                                                           
47

 See Mckenzie v Farmers’ Co-operative Meat Industries Ltd 1922  AD 16, 23. 
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which it is stated that the applicants had enjoyed a right of residence on the farm 

since 18 April 2000.  No attempt was made in the founding affidavit to make out 

a case that the requirements for an eviction order in terms of s 10 had been 

satisfied.   

45. It follows that the case that the Snyders family had to meet was grounded in s 11 

of the Act.  An applicant must stand or fall by the allegations set out in her 

founding affidavit, unless a point arises which is fully canvassed in the evidence, 

by both sides, in the sense that the court is expected to determine the issue.
48

  

The latter requirement was not satisfied in the present instance.  

46. Mr Snyders in his answering affidavit (a copy of which is annexed marked JV9) 

stated that he had been living continuously on the farm as an occupier since 

1992.
49

  He also pointed out that the manager had not sought to establish in her 

founding affidavit that any of the grounds set out in s 10 (which governs pre-

1997 occupiers) were applicable and she was accordingly not entitled to an 

eviction order.
50

  When the application was argued in the Magistrates’ Court it 

was common cause that Mr Snyders had been an occupier since 1992.  This 

should have been the end of the matter, as Ms de Jager had failed to establish an 

essential element of her cause of action.  

                                                           
48

 Director of Hospital Services v Mistry 1979 (1) SA 626 (A) 635H – 636C. 
49

 See paras 4 and 18 – 20. 
50

 Answering Affidavit, paras 16 and 33. 
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47. In a supplementary affidavit filed by Mr Snyders in order to deal with changes in 

the housing situation on the farm since the time of his answering affidavit, he 

stated that as he was a pre-February 1997 occupier, the court would have to 

determine whether ss 10(3) of ESTA was applicable (see paragraph 8 of this 

affidavit, a copy of which, together with Ms de Jager’s responding affidavit, is 

annexed as JV10).  Ms de Jager in response denied the content of paragraph 

eight  (thereby re-iterating that her case was grounded in s 11 of ESTA) and 

stated that if Mr Snyders contended that s 10(3) was applicable, she would like 

draw the following facts to the court’s attention:  

47.1. Mr Snyders allowed unauthorised people onto the farm and was 

accordingly responsible for the theft of goods from the store room in 

breach of s 6(3)(b);  

47.2. Mr Snyders’ dog made it impossible for her to exercise control over the 

goods in the nearby store room;   

47.3. Mr Snyders was in breach of s 6(3)(h) [sic] of ESTA in that he was 

farming with animals which caused damage to the vineyards and 

orchards;  

47.4. Mr Snyders stole peaches from the farm and sold them for his own 

account; and  
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47.5. Mr Snyders, together Mr Jan de Bruin, used the farm truck without 

permission.
51

 

48. The above allegations had little, if any, relevance to the requirements of s 10(3) 

of ESTA.
52

  What is significant is that: (i) Ms de Jager had made it clear that her 

case was still based on s 11 of ESTA; and (ii) Mr Snyders did not have an 

opportunity to respond to these allegations.  The situation is analogous to 

Administrator Transvaal & Others v Theletsane & Others
53

 and amounted to an 

impermissible attempt to reverse the onus of proof.  

49. The eviction application was heard in the Ladismith Magistrates’ Court on 5 

October 2012.  At the hearing the Magistrate granted a request from the 

manager’s attorney to lead oral evidence with regard to the need for housing on 

the farm and the availability of alternative accommodation, given that 

circumstances had changed since the time when the application was launched in 

2009.  The transcript of this oral evidence is annexed as JV11.  

50. In re-examination, the manager’s attorney led her in considerable detail 

concerning Mr Snyders’ conduct on the farm, his alleged abuse of alcohol and 

                                                           
51

 The latter two allegations were patently devoid of any substance and they were not relied upon by either the 

Magistrate or the LCC to justify the eviction order. In July 2006 Mr Snyders’ signed a letter in which he stated 

that he unable to account for the discrepancy between the number of dried peaches and the expected amount and 

authorised his employer to withdraw amounts from his salary.  In February 2006 Mr de Bruin signed a written 

admission to using a vehicle without permission.  It is unclear from the admission what role Mr Snyders played 

with regard to the vehicle.  Both incidents took place long before Ms de Jager was appointed farm manager in 

June 2007.   
52

 Which deals primarily with the availability of alternative accommodation. 
53

 1991 (2) SA 192 (A) 196C – E. 
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damage that she claimed was being caused by his animals and geese.
54

  This was 

unrelated to the issue which has been referred to oral evidence.  In response to 

the observation that this constituted “new evidence”, the respondent’s attorney 

denied that this was the case, claiming that Mr Snyders’ attorney “het pertinent 

gevra oor die gedrag.”
55

  This claim, as the transcript reflects, was simply not 

correct. 

51. At the conclusion of Ms de Jager’s oral evidence, her attorney sought to hand-up 

photographs (which she had available with her) relating to the housing of Mr 

Snyders’ animals and the damage they allegedly caused to the orchards and 

vineyards, given that “die kwessie oor die diere en die hokke en die boord ter 

sprake gekom het”.
56

  This indicates that she intended to deal with these issues in 

the oral evidence, if the opportunity presented itself, notwithstanding that the 

request to lead oral evidence was limited to the issue of the need for housing on 

the farm. 

52. It is trite that in motion proceedings the parties’ affidavits constitute both the 

pleadings and the evidence.
57

  The issues relating to Mr Snyders’ conduct and the 

damage allegedly caused by his animals had not been defined in pleadings.  He  

had not been even been given prior notice that such evidence, which extended far 

beyond the bounds of the issues referred to oral evidence, would be led.  He was 

taken by surprise by this evidence, which did not form part of the case which he 

                                                           
54

 See Annexure JV11, page 9, line 13, to page 18, line 6. 
55

 Annexure JV11, pages 14 – 15. 
56

 Annexure JV11, page 19, line 25, to page 20, line 10. 
57

 Minister of Land Affairs & Agriculture & Others v D & F Wevell Trust & Others 2008 (2) SA 184 (SCA) 43. 
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had to meet.  He did not give oral evidence and, given that the allegations 

concerning his conduct and the damage caused by his animals did not form part 

of Ms de Jager’s case, as pleaded, there was no cause for him to do so.    

53. If Ms de Jager had wished to make out a case based on the allegations 

concerning Mr Snyders’ conduct and the damage caused by his animals, she 

should have stated this unambiguously and he should have been given a full and 

proper opportunity to consider the grounds upon which this case was based and 

formulate his defence.  It was highly prejudicial for him to be confronted with 

this evidence, without advance notice, on the day of the hearing. 

54. Ms de Jager’s entire case with regard to the requirements of s 10 had been made 

out improperly and was tainted with connotations of trial by ambush.  It is 

submitted that the manner in which this evidence was presented infringed the 

applicants’ rights to a fair trial.  In any event, the Magistrate failed to comply 

with the audi principle by deciding the application upon the basis of allegations 

in Ms de Jager’s oral evidence and her supplementary affidavit without hearing 

what Mr Snyder’s defence was to the claims made or seeking to elicit his 

response to the evidence concerned. 

RIGHT OF RESIDENCE 

55. ESTA confers certain rights on occupiers, as defined in the Act, the first and 

most fundamental being the right of residence.  Section 6(1) provides that: 
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“… an occupier shall have the right to reside on land and use the land 

on which he or she resided and which he or she used on or after 4 

February 1997, and to have access to such services as had been agreed 

upon with the owner or person in charge, whether expressly or tacitly.” 

56. The nature of the right of residence has been analysed by the SCA in Dlamini 

and another v Joosten and others,
58

 where it was held that s 6(1) creates a real 

right in land.  An occupier’s right of residence is in principle registrable in a 

Deeds Registry because it is a burden on the land, that is, it reduces the owner’s 

right of ownership and binds successors in title.
59

   

57. The LCC found that the Magistrate had correctly held that Mr Snyders’ right of 

residence had been terminated “by virtue of the termination of his employment”.  

This finding fails to appreciate: (i) the distinction between Mr Snyders’ right of 

residence and his employment contract; and (ii) that specific cancellation of a 

right of residence is required, even where the employment contract from which it 

is derived has been cancelled.
60

   

58. The above distinction a right of residence and the contract from which it is 

derived can be inferred from the wording of the Act.  Section 3(1) of ESTA 

states that consent to reside on land “shall only be terminated in accordance with 

the provisions of section 8”.  It is apparent from s 8(2) that where a right of 

                                                           
58

 2006 (3) SA 342 (SCA). 
59

 At [16]. 
60

 Landbounavorsingsraad v Klaasen 2005 (3) SA 410 (LCC) [14].  The full bench of the LCC re-iterated this 

principle in its recent judgment in Joostenberg v Brummer and Another LCC16R/2014 (30 June 2015) per Meer 

AJP. 
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residence arises solely from an employment contract, it does not terminate 

automatically when the contract comes to an end.  The phrase “may be 

terminated” makes it clear that once the employment contract has ended, the 

employer is required to take a further step, and exercise a discretion, in order to 

terminate the right of residence.  This can be illustrated with regard to a person 

who is a long-term occupier in terms of ss8(4)(a): if such an occupier were to 

resign from her employment, her right of residence could only be terminated in 

the event of a breach of s 10(1)(a), (b) or (c).   

59. The LCC pointed out in Klaasen that the distinction between a right of residence 

and the underlying contract from it is derived, is supported by s 11(1) of the Act: 

if the underlying contract has expired or been cancelled, but its termination does 

not comply with the principles stated in s 8(1) or (2), the consent to reside on the 

land “will continue by operation of law”.
61

  Section 8(1)(d) also makes it clear 

that the expiry of the agreement from which the right of residence arises is not in 

itself sufficient to terminate the right of residence.
62

   

60. The distinction between Mr Snyder’s right of residence and his contract of 

employment has a number of implications.  Firstly, it is not disputed that when 

the manager gave Mr Snyders the letter terminating his employment, she said 

nothing about terminating his right of residence on the farm and she also did not 

read or explain the letter to him.
63

  Mr Snyders is unable to read or write, apart 

                                                           
61

Klaasen, supra, [15].  
62

Klaasen, supra, [14], note 7.  
63

 Mr Snyders’ Answering Affidavit, para 23. 
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from being able to write his name.
64

  The fact that the letter handed to Mr 

Snyders terminating his employment purported to give him one month’s notice 

to vacate his house accordingly does not assist the manager in establishing that 

his right of residence was terminated.
65

 

61. Given the purpose of Act,
66

 it is submitted that the manager failed to terminate 

the right of residence of an illiterate occupier by handing him a letter, which 

purported to give him one month’s notice to vacate his home, without explaining 

its content to him. 

62. Secondly, Ms de Jager failed to allege or prove that she terminated the right of 

residence of Mrs Snyders.  It is not in dispute that Mrs Snyders is an occupier 

under ESTA, although Ms de Jager alleges that her right of residence is 

subordinate to that of Mr Snyders.
67

 

63. In the alternative to the above, it is submitted that if Mr and Mrs Snyders’ rights 

of residence were terminated, this was not done justly and equitably, having 

regard to the factors listed in s 8(1).  In assessing whether the alleged 

terminations were just and equitable it is necessary to have regard to the 

following facts, deposed to by Mr Snyders in his answering affidavit, and which 

are not disputed, which set out the context to the dispute:  

                                                           
64

 Mr Snyders’ Answering Affidavit, para 20. 
65

 See Molusi v Voges NO (1008/13) [2015] ZASCA 64 (8 May 2015) [30]. 
66

 Discussed above under the heading “Section 19(3)” in relation to the SCA judgment on jurisdiction. 
67

 In para 5 of the founding affidavit, Annexure JV8, it is alleged that the rights of residence of the further 

respondents are “seconder tot” Mr Snyders’ rights. 
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63.1. Mr Snyders has spent his entire adult life living and working in the 

Voorbaat district in which the farm is situated.  He married Mrs Snyders 

prior to beginning work on the farm in or about 1992;
68

 

63.2. Mr Snyders was initially employed in 1992 by the owner of the farm Mr 

De Klerk.  About two years later the farm was sold to Mr Stassen senior, 

the father of the current owner;
69

 

63.3. Mr Snyders enjoyed a very happy and harmonious working relationship 

with Mr Stassen senior and his wife, who were like parents to him.  He 

sometimes went with them to Pretoria to assist them with work on their 

home there.  He expected to continue living and working for them on the 

farm until he could retire and receive a state pension;
70

  

63.4. In about 1999 Mr Stassen senior became ill and very frail and his wife 

arranged for Mr Snyders to assist him with his ablutions, dressing and 

personal grooming in the house.  Mr Snyders cared for him during the 

last year of his life until he passed away in 2000;
71

 

                                                           
68

 Answering Affidavit, Annexure JV9, para 4.   
69

 Answering Affidavit, Annexure JV9, para  8. 
70

 Answering Affidavit, para 9. 
71

 Answering Affidavit, paras 10 – 11.  Mr Stassen junior and his mother both deposed to affidavits in which 

they disputed none of the facts set out in these sub-paragraphs. 
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63.5. After Mr Stassen senior’s death, Mr Stassen junior, the current owner 

and a Pretoria resident, acquired the farm;
72

 

63.6. Mr Snyders’ working relationship with Mr De Klerk, Mr Stassen senior 

and Mr Stassen junior was good.  While there would be small 

disagreements from time to time, he enjoyed a harmonious working 

relationship with all three of them;
73

 

63.7. In late June 2007 Ms de Jager was appointed farm manager by Mr 

Stassen junior.  Mr Snyders found her difficult to get along with, as did 

others who worked for her on the Stassen farm and on her own farm 

(which is nearby).  She appeared not to approve of the caring and 

harmonious relationship between Mr Stassen and his workers.  She did 

not approve of Mr Stassen practice of assisting workers with advances 

on wages when they required funds for emergencies.  She also appeared 

not to like or to trust farm workers and would repeatedly accuse them, 

without justification, of being intoxicated at work and she began issuing 

numerous written warnings to workers on the farm;
74

 and 

63.8. Mr Snyders was dismissed less than a year after Ms de Jager’s 

appointment as farm manager.
75

 

                                                           
72

 Answering Affidavit, para 11. 
73

 Answering Affidavit, para 12. 
74

 Answering Affidavit, paras 13 – 14. 
75

 Answering Affidavit, para 15. 
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64. The above facts must be evaluated together with: 

64.1. Mr Snyders’ undisputed evidence concerning the great hardship that he 

and his family would suffer if they were evicted;
76

   

64.2. The absence of any allegations that Ms de Jager will suffer any hardship 

if the Snyders family is not evicted; and 

64.3. The failure to grant Mr and Mrs Snyders any hearing or opportunity to 

make representations prior to the termination of their rights of 

residence.
77

 

65. It is submitted, on the basis of the undisputed facts set out above, that Mr and 

Mrs Snyders rights of residence were not justly and equitably terminated, having 

regard to the considerations set out in s 8(1) of ESTA.  

PROCEDURAL AND NOTICE REQUIREMENTS 

66. A party who seeks to evict an ESTA occupier bears the onus to allege and prove 

its case in respect of every element of its cause of action.
78

  In terms of ss 9(2)(b) 

and (d) of ESTA, a court may evict an occupier only if he or she has not vacated 

                                                           
76

 This is set out in para 43 of the Answering Affidavit, which has been quoted above in the section entitled 

“The Striking from the Roll”. 
77

 Ms de Jager did allege that a hearing was held prior to the termination of Mr Snyders’ employment, but there 

is no evidence to suggest that he was granted any opportunity to make representations with regard to the 

termination of his right of residence. 
78

 Land en Landbouontwikkelingsbank van Suid Afrika v Conradie 2005 (4) SA 506 (SCA) [15], read together 

with De Kock v Juggels 1999(4) SA 43 (LCC) [13]. 
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the land within a specified notice period
79

 and the person seeking the eviction has 

given two months written notice of the application
80

 to the occupier, the relevant 

municipality and the department. 

67. In terms of s 9(3) of ESTA a court must request a probation officer’s report 

dealing with: (i) the availability of alternative accommodation; (ii) how an 

eviction order will affect the constitutional rights of any affected person, 

including the rights of children to education; (iii) any undue hardship an eviction 

would cause for the occupier; and (iv) any other prescribed matter. 

68. It is contended that Ms de Jager failed to comply with all three of these 

requirements (ie ss 9(2)(b), 9(2)(d) and 9(3)), which will be considered in turn. 

The s 9(2)(b) notice 

69. It is submitted that the respondent failed to comply with the s 9(2)(b) notice 

requirements for two reasons.  The first has been alluded to above: to the extent 

that reliance is placed on the letter of 18 April 2008, terminating Mr Snyders’ 

employment and purporting to give him one month’s notice to vacate his house, 

it is submitted that handing a letter to an illiterate person without explaining its 

content does not constitute notice as required in terms of the Act.
81

 

                                                           
79

 Section 9(2)(b). 
80

 Section 9(2)(d). 
81

 See Answering Affidavit, 44:  23. 
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70. Secondly, Ms de Jager failed to give Mrs Snyders any notice to vacate and it 

follows that she failed to comply with a necessary condition for the latter’s 

eviction. 

Section 9(2)(d) 

71. Ms de Jager stated in paragraphs 12 and 13 of her founding affidavit that she had 

given notice of the application by registered post to the department and the 

Kannaland Municipality.
82

  Although a partially completed copy of the standard 

“Form F” was annexed to the founding affidavit, it inter alia did not contain 

particulars of the land from which the respondent sought to evict the applicants 

or any details of the grounds upon which the eviction was sought.  In his 

answering affidavit Mr Snyders stated that he had no knowledge of the 

allegations in paragraphs 12 and 13 of the founding affidavit and put Ms de Jager 

to the proof thereof. 

72. Ms de Jager’s counsel conceded in his heads of argument before the SCA that 

although “proof of sending per registered post [of the notices to the department 

and the Municipality] was not provided”, the allegations were not denied and, in 

any event both institutions were aware of the matter more than two months prior 

to the commencement of the hearing as: 

                                                           
82

 See Annexure JV8, paras 12 – 13. 
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72.1. Mr Snyders’ former attorney, Ms Rose, deposed to an affidavit in which 

she stated that she was instructed by the department to act on his behalf, 

so the department must have had full knowledge of the application; and 

72.2. Ms Rose also stated in an affidavit that she had met with a representative 

of the municipality with regard to alternative accommodation in 

September 2009. 

73. It is submitted that Ms de Jager failed to discharge the onus she bears to prove 

compliance with the requirements of s 9(2)(d) that: 

73.1. the notices must be given by the owner or person in charge; 

73.2. in writing; 

73.3. after termination of the occupiers rights of residence;
83

  

73.4. containing the prescribed particulars, including the grounds upon which 

the eviction is sought; or 

73.5. that the notice was received by the head of the provincial office of the 

department or the appropriate official in the municipality. 

                                                           
83

 The alleged termination of Mr and Mrs Snyders’ rights of residence were never communicated to them. 
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74. The purpose of requiring prior notice is to avoid evictions by enabling the 

municipality and the department to resolve the disputes.
84

  The facts relied upon 

by Ms de Jager are entirely inadequate to achieve this purpose. 

The probation officer’s report 

75. Section 9(3) of ESTA requires a court, before granting an eviction order, to 

consider a report from a probation officer or a similar official, dealing with inter 

alia the availability of alternative accommodation and the impact of an eviction 

order on any affected person, including the rights of any children to education.  

Such a report had been requested by Ms de Jager, but at the time of the 

Magistrates’ Court hearing none had been provided.   

76. The Magistrate relied on the inspection in loco to justify granting an eviction 

order without the benefit of a s 9(3) report.
85

  The LCC reasoned that as “a 

report was requested and not provided and that the presiding officer conducted 

an inspection in loco to gather information that could have been in the report”, 

the absence of a probation officer’s report did not preclude it from granting an 

eviction order.
86

    

77. The LCC has recently summarised the position with regard to ss 9(3) as follows: 

                                                           
84

 Lagegan v Koopman and Others 1998 (3) SA 457 (LCC) [13]. 
85

 Magistrate’s judgment,[26]. 
86

 LCC judgment, [18] – [19]. 
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“Although Section 9(3) of the Act directs the court to request a 

probation officer’s report to assist it with some aspects of the inquiry 

set out in Section 11(3), there is case law that a judicial officer may 

proceed to consider an application for an eviction if a probation 

officer’s report is not received within a reasonable time.  It has, 

however, also been held that a judicial officer should consider the 

circumstances of the case before deciding to proceed in the absence of 

a report.”
87

  

78.  Given that the Magistrate’s inspection in loco dealt with none of the three items 

specified in ss 9(3)(a) to (c) and was used by the Magistrate almost exclusively 

to buttress the reasons given for granting the eviction order,
88

 it is submitted that 

LCC erred in holding that the inspection served the purposes identified in ss 9(3) 

and could cure the absence of a probation officer’s report. 

SECTION 10 OF ESTA 

79. In this section it is contended that, if it is held that Ms de Jager was entitled to 

rely on s 10 of ESTA, she failed to satisfy the requirements of either s 10(1) or 

10(3) (it being common cause that s 10(2) had not been complied with). 

Section 10(1) 

                                                           
87

 Ramsauer NO and Others v Olivier (LCC03/R14)[2014] ZALCC 3 (13 January 2014), [17]. 
88

 Magistrate’s judgment, [7] – [8]. 
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80. The basis upon which the LCC found that the manager had satisfied the 

requirements of s 10(1) have been summarised above in the section entitled “The 

Merits of the Eviction Order”.  It is submitted that the Court erred in that: 

80.1. The grounds upon which Ms de Jager claimed to be entitled to an 

eviction order in terms of s 10 of ESTA (read together with s 6(3)), had 

not been defined in any pleadings.  It was not open to the Magistrate, and 

subsequently the LCC, to make out a case against Mr Snyders, which 

had not been pleaded by the respondent, on any basis that seemed 

conceivable on the evidence; 

80.2. The statement that the LCC had no reason to interfere with the 

Magistrate’s finding that the manager’s version that Mr Snyders acted 

contrary to s 6(3) was more probable than Mr Snyders’ evidence, as “the 

Magistrate had the benefit of witness statements and made a credibility 

finding” is not sustainable.
89

  There was no basis for the Magistrate to 

make an adverse credibility finding against Mr Snyders:
90

 he did not give 

oral evidence and there was no reason for him to have done so.   It was 

not open to the LCC to determine the matter on the probabilities.
91

   The 

High Court procedure with regard to the hearing of oral evidence should 

have been applied.
92

  In terms of this procedure, where limited issues are 

                                                           
89

 LCC judgment, [13]. 
90

 The Magistrate rejected Mr Snyders’ evidence to the extent that it conflicted with that of the manager.  See 

Magistrate’s judgment, [21]. 
91

 See, for example, LCC judgment, [13].   
92

 Section 17(4) of ESTA. 
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referred to oral evidence, the affidavits still stand as evidence, save to the 

extent that they deal with the issues referred for oral evidence.  Once 

those issues have been resolved by the hearing of evidence from 

witnesses, the matter is decided on the basis of the findings on the oral 

evidence together with the affidavit evidence.
93

  In the present matter, 

the oral evidence was heard in relation to the changes in the 

circumstances relating to the availability of housing on the farm.  Insofar 

as there were any disputes of fact on the affidavits with regard to the 

further issues, they should have been resolved in favour of Mr Snyders,
94

 

in the absence of any finding that there was no genuine dispute or the 

latter’s version was so clearly untenable that it could be rejected on the 

papers.
95

   

80.3. The basis for the LCC’s finding that Mr Snyders had breached s 10(1) 

differed fundamentally from that of the Magistrate.  This is a further 

consequence of the manager’s failure to plead her case with regard to s 

10.  The LCC’s finding
96

 that Mr Snyders had continuously breached s 

6(3) in that he consumed alcohol to the point of drunkenness, following 

which he would swear at the respondent and refuse to work is not based 

on the affidavits and it is unclear what evidence the LCC relied upon to 

                                                           
93

 Lekup Prop Co No. 4 (Pty) Ltd v Wright 2012 (5) SA 246 (SCA) [32]. 
94

 Applying the test stated in Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 620 A 

634F- I. 
95

 Wightman t/a JW Construction v Headfour (Pty) Ltd and Another  2008 (3) SA 371 (SCA) [12]. 
96

 LCC judgment, [12]. 
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reach this conclusion.
97

 The Magistrate also did not find that the 

requirements of s 10(1) of ESTA were satisfied on the grounds that the 

Mr Snyders was drunk and aggressive.
98

  The Magistrate held that the 

requirements of s 10(1) were satisfied because:
99

 

80.3.1. Mr Snyders’ geese caused damage to the manager’s orchards; 

80.3.2. Mr Snyders had built a pig pen which obstructed the 

manager’s farming operations; 

80.3.3. Mr Snyders had allowed people to occupy his premises 

without the manager’s permission; and 

80.3.4. The abovementioned conduct had caused material prejudice 

to the manager, which Mr Snyders had made no attempt to 

remedy.
100

 

80.4. It is not clear which of the stringent provisions of s 6(3) the Magistrate 

found had been satisfied (in the absence of a finding that any damage 

was caused by Mr Snyders himself, either intentionally or unlawfully, as 

required by s 6(3)(b)).  However, what is clear is that the Magistrate’s 

                                                           
97

 In paragraph 9 of the founding affidavit the manager does state that the Snyders family ignored her, except for 

swearing at her over weekends, when Mr Snyders was under the influence of alcohol.  This allegation was 

strongly denied by Mr Snyders, who stated that he was always civil to the respondent (Answering Affidavit para 

28).  
98

 The LCC made this finding in its judgment at [13]. 
99

 Magistrate’s judgment, [23] –[ 24]. 
100

 Magistrate’s judgment, [23] – [24]. 
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findings with regard to s 6(3) were not based on Mr Snyders being drunk 

and aggressive. 

80.5. In any event, it is submitted that the LCC’s finding that being drunk and 

aggressive “can be construed as being threatening and intimidating and 

thus such conduct would amount to a breach of section 6(3)(c)” is 

unfounded.  The allegation in the founding affidavit that Mr Snyders 

swore at the respondent over weekends when he was drunk
101

 was 

denied on credible grounds.
102

  If the manager had wished to make out a 

case that Mr Snyders threatened and intimidated her, she should have 

done so explicitly and Mr Snyders should have been given the 

opportunity to answer these allegations. 

81. In summary, it is submitted that the findings that the requirements of s 10(1) had 

been satisfied are unsustainable. 

Section 10(3) 

82. The LCC also upheld
103

 the Magistrate’s finding that the respondent had satisfied 

the requirements of s 10(3) of ESTA.  In making this finding the LCC again 

overlooked the fact that s 10(3) did not form part of the respondent’s cause of 

action as set out in her founding affidavit and, in terms of the principles stated in 

Theletsane, this was not an issue which should have been determined. 

                                                           
101

 Founding Affidavit, para 9. 
102

 Answering Affidavit, para 28. 
103

 LCC judgment, [14] - [17]. 
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83. Furthermore, in Kanhym (Pty) Ltd v Mashiloane
104

 the LCC was faced with a 

similar situation, where the only facts alleged by the applicant to show 

compliance with s 10(3)(c) were that the house was needed in order to provide 

accommodation for another employee.  It was argued that it could be inferred 

that the applicant would be seriously prejudiced because it would have to build 

new houses whenever an employee refused to vacate a house on termination of 

his employment.  The LCC held, however, that a mere averment that the house is 

needed for another employee does not justify the inference that the efficient 

carrying on of any operation of the applicant would be seriously prejudiced and 

it was necessary that for the applicant to set out “details of the serious prejudice 

which one or more of its operations would suffer and to identify those 

operations” in an enquiry directed at the particular occupier and the specific 

house under consideration.  In addition, a causal connection must be shown 

between the unavailability of that dwelling and the serious prejudice to the 

owner's operations.  Ms de Jager failed to demonstrate any such prejudice, for 

although she claimed that she was struggling to find people to work on the farm 

in the absence of accommodation, she contradicted this claim by stating that she 

could not re-employ Mr Snyders as she did not have any vacancies.
105

 

84. Finally, a decisive consideration for the LCC was that it was the duty of the state 

to provide accommodation for the Snyders family, not the respondent.  However, 

the LCC failed to have regard to the structured nature of the inquiry required in 

                                                           
104

 1999 (2) SA 55 (LCC) [12]. 
105

 Transcript of oral evidence, Annexure JV11, page  6, lines 5  - 8. 
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terms of s 10(3).  The provision states that if it is established that the efficient 

carrying on of the operations of the owner or person in charge will be seriously 

prejudiced unless the dwelling is made available for occupation by another 

person, the court should consider whether it would be just and equitable to grant 

an eviction order, having regard to: 

84.1. the efforts made by the respective parties to secure suitable alternative 

accommodation; and 

84.2. the interests of the parties, including the comparative hardship they 

would suffer, if an eviction order were or were not to be granted.
106

 

85. The manager did not make any attempt to secure alternative accommodation for 

the Snyders family.  This shortcoming weighs heavily against her in determining 

what is just and equitable.  It is apparent from the evidence that there is no 

suitable alternative accommodation available in the Voorbaat area - in which the 

Snyders family is rooted - or elsewhere in the district.
107

  Mr Snyders’ attorney 

made inquiries concerning alternative accommodation with the Kannaland 

Municipality, but to no avail.
108

  The Magistrate was dismissive of the fact that 

Mr Snyders had placed his name on the Municipality’s waiting list for housing, 

                                                           
106

 See, for example, Theewaterskloof Holdings (Edms) Bpk, Glaser Afdeling v Jacobs 2002 (3) SA 401 LCC [7] 

to [12]. 
107

 See for example, Answering Affidavit, Annexure JV9, paras 26 and 27.  
108

 The Snyders’ former attorney, Ms Rose, deposed to an affidavit to this effect. 
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stating that it was done simply for the sake of appearance.
109

  There is no basis 

for this finding. 

86. With regard to the relative hardship to the parties, Mr Snyders’ evidence that he 

and his family will suffer greatly if they are evicted is not disputed.
110

  The 

manager, by way of contrast, does not allege that she will suffer any hardship if 

the eviction order is not granted. 

87. In the circumstances, it is submitted that the LCC erred in confirming the 

eviction order on the grounds that the requirements of s 10(3) of ESTA had been 

satisfied. 

URGENT INTERIM RELIEF 

88. It is submitted that the applicants have reasonable prospects of success on appeal 

to this Court (for the reasons set out above), the appeal raises constitutional 

issues, or matters related to constitutional issues, which are of sufficient 

importance to warrant the attention of this Court and that it is in the interests of 

justice for leave to appeal to be granted. 

89. Earlier this morning (Monday 5 October) I spoke to Mr Snyders on the telephone 

and was informed by him that, after discovering their household contents 

dumped next to the road, he approached a nearby farmer for whom he currently 

                                                           
109

 Magistrate’s judgment, [21]. 
110

 Answering Affidavit, para 43. 
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is working for assistance.  The family’s belongings were then transported to shed 

on this farm and Mr Snyders and his family spent the weekend in this shed, 

together with their belongings.  The shed is not suitable for accommodating a 

family, even on a temporary basis, particularly a family accustomed to living in a 

six roomed house. 

90. The current circumstances of the Snyders family render this matter urgent and 

the need for urgent interim relief justifies a departure from the ordinary 

procedures followed in applications for leave to appeal to this Court. 

91. It has not been possible, given the urgency of the matter, to obtain affidavits 

from Mr and Mrs Snyders, confirming their telephonic instructions to me, as set 

out in the preceding paragraphs. 

92. The applicants request this Court to issue an urgent interim order: 

92.1. Directing the respondent to restore them in occupation of their dwelling 

on the farm and to allow them to continue to use the land in the manner 

in which they had done so prior to 1 October 2015, pending the 

determination of their application for leave to appeal by this Court;  

alternatively,  
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92.2. Directing that the application for urgent interim relief be dealt with in 

such manner and in accordance with such procedure as determined by 

the Chief Justice. 

CONCLUSION  

93. The applicants do not intend seeking leave to appeal to any other court.  They 

accordingly seek orders in terms of the notice of motion to which this affidavit is 

attached, including costs orders against the respondent.  It is submitted that the 

costs orders are warranted by the manner in which the application was conducted  

in the Ladismith Magistrates’ Court and the circumstances which have rendered 

this application urgent. 

 

DATED at STELLENBOSCH this             day of OCTOBER 2015 

 

 

                                        ______________________________________ 

                                            JOHANNES DIEDERIK VAN DER MERWE 

 

I certify that the Deponent has acknowledged that he knows and understands the 

contents of this Affidavit which was signed and sworn to before me at 

                            on this the           day of                                                               , the 
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Regulations contained in Government Notice R1258 of 21 July 1972 (as amended) 

and R1648 of 19 August 1977 having been complied with. 

 

 

____________________________________ 

COMMISSIONER OF OATHS 

 


