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INTRODUCTION 

1. The First and Second Applicants (Mr and Mrs Snyders) had been resident on the farm 

Voorbaat (the farm) in the Ladismith district in the Cape since 1992.  On 14 November 

2012, the Ladismith Magistrates’ Court granted the Respondent (Ms de Jager), who is 

the farm manager, an order evicting the Applicants in terms of the Extension of 

Security of Tenure Act 62 of 1997 (ESTA).
1
  

2. The eviction order was referred to the Land Claims Court (LCC) for automatic review 

in terms of s 19(3) of ESTA.  On 13 February 2013 the LCC (per Matojane J) 

confirmed the eviction order, and on 13 August 2013 furnished its reasons for doing 

so.
2
  The Applicants applied for leave to appeal to the Supreme Court of Appeal (SCA) 

against the eviction order, and on 8 August 2014 the LCC granted the application.
3
   

3. The appeal was argued before the SCA on 15 September 2015.  On 30 September 2015 

the SCA delivered its judgment and made an order striking the matter from the roll, 

with costs. 
4
 The SCA did not consider the merits of the appeal against the eviction 

order, but decided the matter on the grounds that it did not have jurisdiction to hear an 

appeal against an eviction order confirmed on automatic review by the LCC in terms of 

s 19(3) of ESTA.   

4. The following day the Applicants were evicted from the farm without prior notice.  On 

5 October 2015 they launched an urgent application to this Court for an order restoring 

                                                           
1
 The Magistrate’s judgment and order are to be found at vol 1,  58-66 of the record (in the mode of citation used in these 

submissions, the relevant paragraph or line numbers will follow the colon after the page number). 
2
 The order and reasons, vol 1, 68-76. 

3
 This order, vol 1, 77. 

4
 The SCA judgment, vol 2, 78-87. 
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them to occupation of their dwelling on the farm, pending determination of their 

application for leave to appeal to this Court, together with prayers for setting aside the 

orders granted against them by the Magistrates’ Court, the LCC and the SCA.  On 16 

October 2015 this Court granted an order (the order) directing Ms de Jager “to take all 

necessary steps to restore to the applicants on or before Tuesday 20 October peaceful 

possession of the dwelling which they occupied before 1 October 2015”.
5
 

5.  On 20 October 2015 Ms de Jager’s attorney wrote a letter to the Registrar of this Court 

stating that compliance with the order was not possible and enclosing an affidavit 

setting out the steps, which Ms de Jager had taken to comply with the order.
6
  On 23 

October 2015 the Applicants launched an urgent application for orders declaring Ms de 

Jager to be in contempt of court and committing her to prison, together with further 

relief.
7
  This Court on 2 December 2015 issued directions setting down the application 

for leave to appeal, the contempt application (and other ancillary applications) for 

hearing on 2 February 2016 and requiring written argument (including argument on the 

merits of the appeal and the contempt application) to be lodged.
8
 

6. The three main parts of these submissions deal in turn with: (i) the SCA judgment on s 

19(3) of ESTA; (ii) the merits of the appeal against the eviction order; and (iii) the 

contempt application.  

7. THE APPEAL FORUMIn this section we shall: (i) summarise the SCA’s reasoning 

with regard to s 19(3); (ii) set out the statutory context to the LCC’s powers under s 

                                                           
5
 This Court’s order, vol 4, 251-252. 

6
 The letter is at vol 5, 335-336. 

7
 Vol 5, 285-289. 

8
 Vol 6,  452-453. 
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19(3); (iii) contend that the SCA conflates the LCC’s remedial options under s 19(3) 

with its review powers; and (iv) demonstrate that the SCA judgment fails to advance 

the objects of either s 19(3) or ESTA. 

The SCA judgment 

8. In considering whether an appeal lies to the SCA against an eviction order confirmed 

on review by the LCC in terms of s 19(3), the SCA referred to the principle that, as a 

general rule, an appeal is directed at the substance or result of a decision of a lower 

court, whereas a review is aimed at the method followed by the court in reaching its 

decision.
9
 

9. The SCA then stated that the system of automatic review in terms of the Criminal 

Procedure Act 51 of 1977 (CPA) “may not be an entirely inappropriate analogy”, but 

noted that in terms of automatic review under the CPA the High Court’s powers of 

intervention are not limited to cases of irregularity and that “any point on which the 

proceedings can be faulted, may be taken into account.”
10

 

10. The SCA proceeded to hold that in s 19(3) proceedings the distinction between an 

automatic review and an appeal should not be blurred and applied this Court’s finding 

in Sidumo and another v Rustenburg Platinum Mines and Others.
11

 

                                                           
9
 SCA judgment, vol 2, 83: 13. 

10
 In the SCA’s judgment, vol 2, 84: 14, the Court endorsed the finding in Lategan v Koopman and Others 1998 (3) SA 

457 (LCC) at para 11 that the system of automatic review in terms of the CPA provides guidance in respect of the nature 

and import of the review procedure under s 19(3) of ESTA and that the LCC should “as a point of departure, determine 

whether justice was done and that the court should follow a broad approach and should not scrutinize the findings of the 

magistrate as meticulously as it might do in the case of an appeal”. 
11

 2008 (2) SA 24 (CC) at para 244, namely that a reviewing court considers the reasons furnished by a tribunal not to 

determine whether the result is correct, but whether there was a gross irregularity.  SCA judgment, vol 2,  84-85: 15. 
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11. The SCA then concluded categorically that an LCC order in terms of s 19(3) was not an 

order on the merits of the matter, and that if it were to entertain the Snyders’ appeal, it 

would in effect be hearing an appeal directly from a Magistrate’s Court.  However, it 

stated that where the LCC on automatic review sets aside an eviction order, the order of 

the magistrate is no longer extant, and an appeal would lie against the LCC’s order to 

the SCA.
12

 

12. Before considering the SCA’s reasoning more closely, it is necessary to set out the 

statutory context against which this issue must be decided. 

The statutory context 

13. The relevant part of s 16(1)(c) of the Superior Courts Act 10 of 2013 (the Superior 

Courts Act) states that: 

“Subject to section 15(1), the Constitution and any other law- … (c) an appeal against any decision of 

a court of a status similar to the High Court, lies to the Supreme Court of Appeal upon leave having 

been granted by that court or the Supreme Court of Appeal…” 

14. Section 15(1) of the Superior Courts Act, which deals with orders of constitutional 

invalidity, is not relevant for present purposes.  The LCC is a court of a status similar to 

the High Court.  The fundamental issue arising out of the SCA judgment is whether the 

LCC’s confirmation of an eviction order in terms of s 19(3) of ESTA is a “decision” 

for purposes of s 16(1)(c) of the Superior Courts Act. 

                                                           
12

 SCA judgment, vol 2, 85: 16-17.  
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15. Section 19 of ESTA is central to this issue and is quoted in full in the accompanying 

footnote.
13

 

16. Section 1 of ESTA defines “this Act” as including the regulations.  The relevant part of 

Rule 35A of the LCC Rules, which deals with s 19(3) reviews.  Rule 35A is quoted in 

the accompanying footnote.
14

 

17. Section 19(3) must be read in context, and in particular against the context of s 20 of 

ESTA.  Section 20(1) deals with the jurisdiction of the LCC to determine ESTA 

matters, while s 20(2) stipulates that its jurisdiction shall be to the exclusion of inter 

                                                           
13

 Section 19 of ESTA provides: 

“19. Magistrates’ courts.—(1) A magistrate’s court— 

(a) shall have jurisdiction in respect of— 

(i) proceedings for eviction or reinstatement; and 

(ii) criminal proceedings in terms of this Act; and 

(b) shall be competent— 

(i) to grant interdicts in terms of this Act; and 

(ii) to issue declaratory orders as to the rights of a party in terms of this Act. 

(2) Civil appeals from Magistrates’ courts in terms of this Act shall lie to the Land Claims Court. 

(3)  Any order for eviction by a magistrate’s court in terms of this Act, in respect of proceedings instituted 

on or before a date to be determined by the Minister and published in the Gazette, shall be subject to 

automatic review by the Land Claims Court, which may— 

(a) confirm such order in whole or in part; 

(b) set aside such order in whole or in part; 

(c) substitute such order in whole or in part; or 

(d) remit the case to the magistrate’s court with directions to deal with any matter in such manner 

as the Land Claims Court may think fit. 

(4)  The provisions of subsection (3) shall not apply to a case in which an appeal has been noted by an 

occupier. 

(5)  Any order for eviction contemplated in subsection (3) shall be suspended pending the review thereof 

by the Land Claims Court.” 
14

 Rule 35A provides: 

“(1)  A magistrate making an order for eviction under the Extension of Security of Tenure Act must - 

(a)  allow not less than 15 days for the review process in determining the date for vacation of the land and 

the date on which the eviction order may be carried out, unless the urgency of the matter justifies a 

shorter period;  

(b)  forthwith transmit to the Court the record of the proceedings and his or her reasons for the order; and  

(c)  inform the parties to the proceedings who were present when the order was applied for or when the 

order was made that the record of the proceedings will be transmitted to the Court for automatic 

review. 

(2)  Before deciding a matter coming before it on automatic review, the Court may -   (a) seek further information 

from the magistrate;   (b) afford any party an opportunity to deliver submissions or further submissions on 

specific issues; or   (c) set the matter down for oral argument before the Court.  

(3)  After a review has been decided, the Registrar must return the record of the proceedings to the magistrate.” 
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alia the High Court and the Magistrates’ Courts, subject to s 17(2)
15

 and 19(1) of the 

Act.    

A “decision” in terms of s 16(1)(c) of the Superior Courts Act 

18. The Supreme Court Act,
16

 the predecessor of the Superior Courts Act, is instructive 

with regard to what superior court decisions are appealable.
17

 

19. In Vaaltyn v Goss and Another
18

 the full bench of the Eastern Cape Supreme Court was 

required to determine whether the decision of a judge in chambers in a taxation review 

was appealable in terms of s 20 of the Supreme Court Act.  The Court accepted that, on 

a strict interpretation of the relevant legislation, no provision was made for an appeal 

from a decision of a judge in chambers.
19

  In terms of the Uniform Rules, the judge to 

whom the taxation review was referred had the power to “refer the case for decision to 

the Court”, in which event, the Court found, “there is no doubt that an appeal lies”.
20

  

This resulted in the potentially anomalous situation that a decision made by a judge in 

chambers would not be appealable, yet if the same matter were to be heard by the same 

judge in Court, it would be appealable, while the “only difference would seem to be that 

in Court the Judge would have the benefit of viva voce argument as against written 

                                                           
15

 This states that a High Court may, with the consent of all parties, have jurisdiction over an ESTA matter.  
16

 59 of 1959 (the Supreme Court Act). 
17

 Section 20(1) of the Supreme Court Act provided that an “appeal from a judgment or order of the court of a provincial 

or local division in any civil proceedings … shall be heard by the appellate division or a full court”, while s 21(1) stated 

that the appellate division “shall, subject to the provisions of this section and any other law, have jurisdiction to 

determine an appeal from any decision of the court of a provincial or local division”.  The word “decision” in s 21(1) 

refers to a decision of the same nature as a judgment or order in the sense that the terms were used in s 20 of the Act. 

See Heyman v Yorkshire Insurance Co Ltd 1964 (1) SA 487 (A) 492-493. 
18

 1992 (3) SA 549 (E). 
19

 At 560D. 
20

 At 559G. 
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contentions.”
21

  The Court concluded that while s 20 of the Supreme Court Act did not 

refer to an appeal other than against “the judgment or order of the Court”: 

“the intention was to refer to any decision of a Judge while exercising judicial functions, and having 

the effect of a judgment or order.  Erasmus J was clearly exercising judicial functions, and his decision 

confirming that of the Taxing Master had the effect of a judgment or order.  It was binding on the 

parties, and, more important, it created a precedent which would be binding on the Taxing Master.”
22

 

20. The phrase “an appeal against any decision of a court” in s 16(1)(c) of the Superior 

Courts Act closely follows the wording of s 21(1) of the Supreme Court Act (an appeal 

from any decision of the court).  It is a well established rule of statutory interpretation 

that when the legislature deliberately includes language in a statute which has been the 

subject of judicial interpretation in the same or a similar context, it intends the 

provision to bear the same meaning as previously attributed to it.
23

  Accordingly, the 

word “decision” in s 16(1)(c) of the Superior Courts Act was intended to mean any 

decision of a judge, made while exercising judicial functions, and having the effect of a 

judgment or order. 

21. There can be no doubt that a judge confirming an eviction order in terms of s 19(3) of 

ESTA exercises judicial functions.  It is necessary to consider the relevant statutory 

provisions, and particularly the nature of the LCC’s jurisdiction under ESTA, in order 

to determine whether such a decision has the effect of a judgment or order. 

                                                           
21

 At 559I. 
22

 At 560F – G. 
23

 See the judgment of Ngcobo J in Sidumo and Another v Rustenberg Platinum Mines Ltd and Others 2008 (2) SA 24 

(CC) at para 245. 
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The exclusive jurisdiction of the LCC 

22. Section 20(2) of ESTA provides that the High Court and the Magistrates’ Courts may 

not exercise the powers conferred on the LCC by s 20(1) of the Act, save as provided 

for in s 17(2)
24

 and s 19(1).  The Magistrates’ Courts jurisdiction to hear eviction 

applications in terms of s 19(1)(a) is, however, subject to two important qualifications: 

(i) all eviction orders granted by Magistrates’ Courts are subject to automatic review by 

the LCC in terms of s 19(3); and (ii) s 19(5) suspends the eviction orders pending 

review by the LCC.  It is noteworthy that the review process only applies to the 

granting of eviction orders by Magistrates’ Courts; orders dismissing eviction 

applications are not reviewable.  The rationale for this would appear to be to ensure that 

no ESTA occupier is evicted, and thereby deprived of their constitutional right to 

security of tenure, without the proceedings having been considered and confirmed by 

the LCC. 

23. The LCC’s exclusive jurisdiction was explained by the SCA in Agrico Masjinerie 

(Edms) Bpk v Swiers
25

 in the following terms: 

“It seems to me that the proper approach to the ‘exclusive jurisdiction’ for which s 20(2) provides is 

defined by the terms of s 20(1), ie if a party whether as applicant or respondent claims performance of 

any of the functions of a court in terms of ESTA, only the Land Claims Court has the power, including 

the exercise of the powers specified in subparas (a) to (d) of s 20(1), to order or implement such 

performance. This power of the Land Claims Court is subject to s 17(2), which provides that 

proceedings under ESTA may be instituted in the relevant division of the High Court if all the parties 

consent to this, and to s 19(1), which gives the Magistrates’ courts jurisdiction in respect of certain 

proceedings under ESTA.”  (Emphasis added.) 

                                                           
24

 The “consent” jurisdiction of the High Court. 
25

 2007(5) SA 305 (SCA) at para 20. 
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24. The SCA judgment in this case failed to consider s 19(3) in the context of the exclusive 

jurisdiction of the LCC, over-emphasised the importance of Magistrates’ eviction 

orders and lose sight of the fundamental nature of the LCC’s  confirmation (or reversal) 

of such orders.   The LCC’s role is decisive and the Magistrates’ Courts play a 

subordinate, preliminary part.  The SCA’s judgment, which seeks to reverse these roles, 

is inconsistent with the legislative scheme.
26

  

Rule 35A 

25. Rule 35A clearly defines the powers exercised by the LCC on automatic review.  The 

LCC must “decide” the review.  The rule also grants the LCC the power to request 

further information from the Magistrate, request submissions from the parties and to 

“set the matter down for oral argument before the Court”.  

26. There are many reported cases in which the LCC has delivered considered judgments 

setting out the grounds upon which s 19(3) reviews have been decided.
27

  Section 19(3) 

makes no distinction between the procedure to be followed in cases in which the order 

of the Magistrate is confirmed on review and cases in which there are, or might be, 

errors or irregularities.  This feature distinguishes automatic review under ESTA from 

its counterpart in terms of the Criminal Procedure Act, which provides for a judge in 

                                                           
26

 The SCA judgment also give rise to both conceptual and practical difficulties with regard to LCC decisions confirming 

eviction orders.  If such decisions are not orders of the LCC, what is their status?  They are not administrative actions, 

and on what basis could they be challenged if made irregularly?  At a practical level, ESTA evictions require a twofold 

enquiry (see Application for leave to appeal Founding Affidavit, vol 1,  21-22: 29-29.4).  If an eviction order were to be 

confirmed on review, but suspended indefinitely or pending the provision of alternative accommodation, would this 

constitute an appealable substantive order of the LCC?  
27

 See for example, Atkinson v Van Wyk and Another 1999 (1) SA 1080 (LCC), Kanhym (Pty) Ltd v Mashiloane 1999 (2) 

SA 55 (LCC), Conradie v Hanekom and Another 1999 (4) SA 491 (LCC), Holdengarde v Zondi and Another 2000 (4) 

SA 910 (LCC), Mostert v Duiker and Another 2003 (1) SA 295 (LCC), Landbounavorsingsraad v Klaasen 2005 (3) SA 

410 (LCC). 
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chambers, who on reviewing the matter doubts that the Magistrates’ Court proceedings 

are in accordance with justice, to lay the record before the High Court for consideration 

by it as a court of appeal.
28

 

27. If the SCA judgment is correct, the LCC may set a s 19(3) review down for oral 

argument in terms of Rule 35A(2)(c), and having heard argument deliver a reasoned 

judgment, but only if it ultimately sets aside the eviction order and substitutes it with a 

substantive order in terms of s 19(3)(b) or (c), would the Magistrate’s order no longer 

be extant.  If the LCC were to confirm the Magistrate’s eviction order, even for 

fundamentally different reasons, its order would not supersede that of the Magistrate or 

establish a binding precedent.  

Problematic logic in the SCA’s judgment 

28. The SCA effectively endorsed the holding in the judgment of Meer AJP in Brummer
29

 

when arriving at a s 19(3)(a) outcome, on the one hand, or at a s 19(3)(c) outcome, on 

the other hand, the nature of the power exercised by the reviewing court differs. 

29. We submit that paragraphs (a) to (d) in s 19(3) are not, in fact distinct powers, but 

instead are remedial options open to the LCC when exercising its power on automatic 

review.  That latter power is contained in s 19(3), and may be articulated in a variety of 

modes to achieving different outcomes, but it remains a single power sourced in a 

single provision. 

                                                           
28

 See s 302(4) of the Criminal Procedure Act. 
29

 SCA judgment, vol 2, 82-83: 10-11.  Referring to Brummer and Another v Joostenberg (LCC) unreported case no 

16R/2013 (20 February 2015). 



 13 

30. The problem with the logic in Brummer is that it begs the question.  It postulates, 

incorrectly in our submission, that the nature of the power on automatic review is 

dependant upon the outcome reached after exercising it.   

31. Self-evidently, the remedial option ordered (listed in paragraphs (a) to (d)) may be 

arrived at only after exercising the power in s 19(3).  If one accepts, as the SCA did, 

that the power to order substitution (paragraph (c)) entails a reconsideration of the 

merits of the case, then it follows that power, which animates all of s 19(3) also applies 

to confirmation (para (a)).  Indeed, there is no rational basis to differentiate the two. 

The purpose of s 19(3) 

32. ESTA seeks to redress the effects of the denial of rights, under apartheid, of vulnerable 

occupiers living on other peoples’ land and to enable such occupiers to live with the 

human dignity which they had previously been denied.
30

 

33. In enacting ESTA the legislature was complying with ss 25(6) and (9) of the 

Constitution by seeking to provide security of tenure for occupiers by giving them 

comprehensive protection against eviction.
31

 Reading the provisions of ESTA as a 

whole, the justification for granting occupiers security of tenure is that they occupy the 

land with the owner’s consent.
32

  

34. A central component of the right to security of tenure is protection against arbitrary or 

unlawful eviction. Section 19(3) forms part of the broad supervisory jurisdiction the 

                                                           
30

 Hattingh and Others v Juta 2013 (3) SA 275 (CC) at para 35. 
31

 Mkangeli and Others v Joubert and Others 2002 (4) SA 36 (SCA) at para 17. 
32

 Id at para 19. 



 14 

LCC exercises over Magistrates’ Courts in respect of ESTA matters.  The purpose of 

the provision is to provide for blanket scrutiny by the LCC of eviction orders granted 

by Magistrates’ Courts so as to ensure that errors do not go unchecked because evictees 

are unable take their cases on review or appeal.
33

  The Legislature intended that the 

LCC scrutinise the records in these cases “to ensure that the provisions of ESTA were 

correctly applied.”
34

   

35. Prior to the SCA’s judgment in this matter, the LCC had interpreted its powers under s 

19(3) in extremely broad terms.  In City of Council Springs v Occupants of the Farm 

Kwa-Thema
35

 the full bench of the LCC stated that the word “review” is capable of 

three distinct and separate meanings, held that a review in terms of s 19(3) of ESTA 

falls with the third category identified by Innes CJ in Johannesburg Consolidated 

Investment Co v Johannesburg Town Council
36

 and endorsed the following description, 

by Innes CJ, of its powers under the provision:
37

 

“... the Legislature meant to use the word review in its widest and in what may be called its popular 

sense. So employed the expression ‘review’ seems to mean ‘examine’ or ‘take into consideration’. And 

when a court of law is charged with the duty of examining or considering a matter already dealt with by 

an inferior court, and no restrictions are placed upon it in so doing, it would appear to me that the 

powers intended to be conferred upon it are unlimited. In other words it may enter upon and decide the 

matter de novo. It possesses not only the powers of a court of review in the legal sense, but it has the 

functions of a court of appeal with the additional privileges of being able, after setting aside the 

decision arrived at by the lower Tribunal, to deal with the whole matter upon fresh evidence as a court 

of first instance.”
38

  (Emphasis added.)
 

                                                           
33

 Malan v Gordon and Another 1999 (3) SA 1033 (LCC) at paras 14-15.  Although the intention appears to have been to 

provide the protection only in the initial phase after the promulgation of ESTA, as noted in Malan, the provision has now 

been in force for a considerable period of time. 
34

 Skhosana and Others v Roos t/a Roos se Oord and Others 2000 (4) SA 561 (LCC) at para 12. 
35

 2000 (1) SA 476 ( LCC) at paras 18-19. 
36

 1903 TS 111. 
37

Kwa-Thema at para 19. 
38

 In a subsequent judgment, a single judge of the LCC held that the power to admit new evidence was limited to 
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36. In Skhosana and Others v Roos t/a Roos se Oord and Others
39

 the LCC noted that its 

powers on automatic review in terms of s 19(3) are much wider than in a conventional 

review under s 20(1)(c).  The breadth of the LCC’s powers are apparent from the wide 

range of remedies available to it under ss 19(3)(a) to (c).
40

  In practice the LCC gave 

effect to these combined appeal/ review powers to consider carefully the merits of 

Magistrates’ findings and to ensure that eviction orders were not granted unless all the 

relevant requirements had been satisfied.
41

 

37. The SCA’s reasoning,
42

 ignored the differences between the three types of review 

proceedings identified in Johannesburg Consolidated Investment Co.  In an “ordinary” 

judicial review of administrative action (the second category of review referred to by 

Innes CJ),
43

 it is undoubtedly correct that a review is not directed at correcting a 

decision on the merits, but rather to ensure that no gross irregularity has occurred in the 

proceedings.  A fundamental consideration in such reviews is the separation of powers 

and the need to treat administrators’ decisions with appropriate respect or deference.
44

 

38. However, when considering a matter already dealt with by an inferior court in category 

three reviews, the constraints imposed by the separation of powers are not applicable.  

In such proceedings the court enjoys both appeal and review powers, together with the 

power to receive new evidence and decide the matter afresh, and the precise extent of 

                                                                                                                                                                                                   

circumstances in which the interests of justice require it and where its admission will not prejudice any of the parties.   

See De Kock v Juggels and Another 1999 (4) SA 43 (LCC) at para 17.  
39

 2000 (4) SA 561 (LCC) at para 19 and fn 22.   
40

 Atkinson v Van Wyk and Another 1999 (1) SA 1080 (LCC) at para 13. 
41

 We have listed above just some of the reported judgments given by the LCC on automatic review. 
42

 SCA judgment, vol 2,  83-85: 13-16, that confirmation of an eviction order on automatic review is not an order on the 

substantive merits. 
43

 Nel and Another NNO v The Master (Absa Bank Ltd and others intervening) 2005 (1) SA 276 (SCA) at para 23. 
44

 See National Treasury and Others v Opposition to Urban Tolling Alliance and Others 2012 (6) SA 223 (CC) at para 

63 and Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC) at para 46.  
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such review powers must be determined in the context of the statutory provision 

concerned.
45

   

39. In the light of the statutory context of s 19(3), outlined above,
46

 the LCC has held that 

the purpose of s 19(3) is to provide for blanket scrutiny of eviction orders granted by 

Magistrates’ Courts so as to ensure that the provisions of ESTA were correctly 

applied.
47

  If the SCA judgment stands, s 19(3) reviews will no longer give effect to this 

purpose, but simply serve to ensure that no gross irregularities occurred.  The SCA 

judgment does not state what purpose will be served by attenuating the LCC’s s 19(3) 

review powers or why limiting the scrutiny of eviction orders to ensuring that no gross 

irregularity has occurred advances the objects of the Act.  

40. We submit that the broad reading of the LCC’s s 19(3) in Kwa-Thema comports better 

with the statutory scheme and purpose, and is preferable to the SCA’s interpretation.  In 

addition, an LCC order made on appeal or review (other than in terms of s 19(3)) 

confirming a Magistrate’s eviction order is an order of the LCC, not of the court a quo, 

and it is not apparent why an order made on review in terms of s 19(3) should be any 

different. 

41. Furthermore, an order made by the LCC on review in terms of s 19(3) is: (i) final in 

effect and not susceptible of alteration by the Court of first instance; (ii) definitive of 

                                                           
45

 Nel and Another NNO v The Master (Absa Bank Ltd and others intervening) 2005 (1) SA 276 (SCA) at para 23.  This 

case dealt with a review of taxation by the Master of the High Court. 
46

 The notable features of which are the exclusive jurisdiction of the LCC, the extensive remedial powers conferred by s 

19(3), the requirement in Rule 35A that the LCC must “decide” the review together with a broad discretion to receive 

further information and submissions or to set the matter down for oral argument. 
47

 Malan v Gordon and Another 1999 (3) SA 1033 (LCC) at paras 14-15, read together with Skhosana and Others v Roos 

t/a Roos se Oord and Others 2000 (4) SA 561 (LCC) at para 12.   
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the rights of the parties; and (iii) has the effect of disposing of at least a substantial 

portion of the relief claimed.  It is accordingly submitted that it satisfies the common 

law requirements for an appealable judgment or order.
48

  

42. If the Kwa-Thema interpretation is adopted, any final order made by the LCC on 

automatic review would be an order on the substantive merits, and be a “decision” 

appealable to the SCA in terms of s 16(1)(c) of the Superior Courts Act. 

Striking off the roll and costs 

43.  We submit that the SCA erred in awarding costs against the Applicants and striking the 

matter off the roll, for the reasons set out in the founding affidavit in the application for 

leave to appeal, which are not repeated.
49

 

THE MERITS OF THE EVICTION ORDER 

44. We submit that the eviction order should not have been granted, or confirmed by the 

LCC on automatic review, for the following reasons, discussed more fully below:  (i) 

The eviction order was not premised on Ms de Jager’s cause of action: the eviction 

order was sought in terms of s 11 of ESTA, but was, in fact, granted in terms of s 10 of 

ESTA;
50

  (ii) Mr Snyders’s right of residence had not been terminated in accordance 

with s 8 of ESTA, which is a necessary precondition for claiming eviction; (iii) The 

Respondent failed to comply with the obligatory notice, service and procedural 

                                                           
48

 Zweni v Minister of Law and Order 1993 (1) SA 523 (A) 532I – 533B. 
49

 Vol 1,  21-26: 29-37. 
50

 The provisions of which are more stringent than s 11 of ESTA. 
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requirements in s 9(2) and (3) of ESTA; and (iv)  The Respondent, in any event, did not 

satisfy the requirements of s10 of ESTA. 

Respondent’s cause of action 

45. The Respondent’s cause of action
51

 was grounded firmly in s 11 of ESTA.  Section 10 

of ESTA applies only to evictions of persons who were occupiers on 4 February 1997.  

Indeed, in paragraph 5 of her founding affidavit Ms de Jager alleged that Mr Snyders 

had been an ESTA occupier since 18 April 2000,
52

 negating any suggestion that she 

intended to rely on s 10. 

46. No mention of s 10 or its requisite elements was made in the founding affidavit, and Ms 

de Jager made no attempt to make out a case for relief in terms of that section.  Thus, 

the only case that the Applicants had to meet was grounded in s 11 of the Act. 

47. In answer, Mr Snyders stated that he had been living continuously on the farm as an 

occupier since 1992.
53

  He also pointed out that Ms de Jager had not relied on, or 

satisfied, any of the grounds in s 10 (which governs pre-1997 occupiers), and was thus 

not entitled to an eviction order.
54

  

48. Mr Snyders delivered a supplementary affidavit to deal with changes in the housing 

situation on the farm since having deposed to his answering affidavit.  He stated that as 

he was a pre-February 1997 occupier, the court would have to determine whether s 

                                                           
51

 A cause of action is every fact which it would be necessary for the party seeking relief to prove, if disputed, in order to 

obtain judgment.  See Mckenzie v Farmers’ Co-operative Meat Industries 1922 AD 16, 23. 
52

 Founding Affidavit, vol 2, 104: 5.  The allegation is repeated in Founding Affidavit, vol 2, 106: 16.3. 
53

 See Answering Affidavit, vol 2, 108: 4; 112: 18-20. 
54

 Answering Affidavit, vol 2, 111: 16; 115: 33; 117: 42. 
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10(3) of ESTA was applicable.
55

  In reply, Ms de Jager denied this allegation,
56

 thereby 

re-iterating that her case was grounded in s 11, and not s 10, of ESTA.   

49. The Respondent stated further that if Mr Snyders contended that s 10(3) was applicable, 

then she would make further allegations, summarised in the accompanying footnote.
57

 

Significantly, none of these allegations was germane to the requirements of s 10(3) of 

ESTA.
58

  Notably, Ms de Jager stressed that her case was still based on s 11 of ESTA.  

50. The Applicants were never afforded an opportunity to respond to Ms de Jager’s 

allegations, raised impermissibly in reply. 

51. The eviction application was heard in the Ladismith Magistrates’ Court on 5 October 

2012.  At the hearing the Magistrate granted Ms de Jager’s request to lead oral evidence 

with regard to the need for housing on the farm and the availability of alternative 

accommodation, in the light of changed circumstances since 2009.
59

  

52. During re-examination, however, Ms de Jager impermissibly raised allegations of 

misconduct by Mr Snyders, as well as a further allegation of alcohol abuse.
60

  These 

were unrelated to the issue which had been referred to oral evidence.  In response to the 

                                                           
55

 Vol 2, 122: 8. 
56

 See vol 2, 124.3-124.4: 8-8.5. 
57

 The Respondent indicated in the Replying Affidavit, vol 2, 124.3 (line 11)-124.4 (line 9) that she intended to raise the 

following allegations: 

 Mr Snyders allowed unauthorised people onto the farm and was accordingly responsible for the theft of goods 

from the store room in breach of s 6(3)(b);  

 Mr Snyders’ dog made it impossible for her to exercise control over goods in the nearby store room;   

 Mr Snyders was in breach of s 6(3)(h) [sic] of ESTA in that he was farming with animals which caused damage 

to the vineyards and orchards;  

 Mr Snyders stole peaches from the farm and sold them for his own account; and  

 Mr Snyders, together Mr Jan de Bruin, used the farm truck without permission 
58

 Which deals primarily with the availability of alternative accommodation. 
59

 Transcript of oral evidence, vol 2, 125: 19; 126: 5. 
60

 See Annexure JV11, vol 2, 133: 13-p. 142: 6.    
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Applicants’ objection that this constituted “new evidence”, Ms de Jager’s attorney 

claimed—incorrectly—that Mr Snyders’ attorney “het pertinent gevra oor die 

gedrag.”
61

   

53. After her re-examination, Ms de Jager’s attorney sought to hand-up photographs 

concerning Mr Snyders’ animals and the damage they allegedly caused to the orchards 

and vineyards, alleging that “die kwessie oor die diere en die hokke en die boord ter 

sprake gekom het”.
62

  Evidently, she intended to deal with these issues in oral evidence, 

despite the limited nature of the request to lead oral evidence. 

54. The Magistrate held that the only issue in dispute was whether Ms de Jager had 

satisfied the requirements of s 10 of ESTA
63

 and concluded that:  

54.1. s 10(1) had been complied with since:
64

 (i) Mr Snyders’ geese caused damage 

to the manager’s orchards; (ii) Mr Snyders had built a pig pen which obstructed 

the manager’s farming operations; (iii) Mr Snyders had allowed people to 

occupy his premises without the manager’s permission; (iv) The 

abovementioned conduct had caused material prejudice, which Mr Snyders had 

made no attempt to remedy, to the manager; and 

                                                           
61

 Annexure JV11, vol 2,  138-139. 
62

 Annexure JV11, vol 2, 143: 25-143.1: 10. 
63

 Magistrate’s judgment, vol 1, 62: 11.  
64

 Magistrate’s judgment, vol 1,  64-65: 23-24. 
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54.2. s 10(3) had been complied with as Mr Snyders occupied his dwelling and 

prevented  a permanent worker from acquiring proper and necessary 

accommodation, thereby prejudicing Ms de Jager in her farming operations.
65

 

55. The LCC in its judgment also found that Ms de Jager had complied with the 

requirements of s 10, but for the reasons summarised in the accompanying footnote.
66

  

These differed substantially from the Magistrate’s findings.  The LCC held that: Ms de 

Jager was entitled to an eviction order in terms of s 10(1) on those bases;
67

 and although 

there was no alternative accommodation available for the Snyders family, the 

requirements of s 10(3) had been satisfied.  The decisive consideration for the LCC in 

this regard was that it was the duty of the state, not Ms de Jager, to provide 

accommodation for the Snyders family.
68

 

56. The manner in which the Magistrate conducted the proceedings violated a number of 

fundamental legal principles which lie at the heart of the right to a fair trial, including 

that: (i) in motion proceedings an applicant should stand or fall by the case she makes 

out in her founding affidavit; (ii) an applicant should not be permitted to make out a 

case in reply; (iii) evidence should be confined to the issues in dispute on the pleadings; 

and (iv) the requirement that both sides should be heard (audi alteram partem).  The 

disregard of these basic legal tenets led to the Magistrate, and subsequently the LCC, 

                                                           
65

 Magistrate’s judgment, vol 1, 65: 25. 
66

 The reasons given were that: (i) Ms de Jager alleged that Mr Snyders had continuously breached ss 6(3) in that he 

consumed alcohol to the point of drunkenness, following which he would swear at her and refuse to work;  (ii) the 

Magistrate had the benefit of witness statements and had found the manager’s version to be more probable than that of 

Mr Snyders’;  (iii) being drunk and aggressive “can be construed as being threatening and intimidating and thus such 

conduct would amount to a breach of section 6(3)(c)”;  (iv) the LCC had no reason to interfere with the Magistrate’s 

findings given that the Magistrate had the benefit of witness statements and had made a credibility finding. 
67

 LCC judgment, vol 1,  73-74: 12-13. 
68

 LCC judgment, vol 1,  74-75: 14-17. 
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making out cases against the Snyders family which had not been pleaded, on any basis 

that seemed conceivable on the evidence.  This resulted in the Snyders’ right to a fair 

trial being irreparably compromised.  We shall consider first the failure to determine the 

application on the basis of the case made out on the founding affidavit.  

Case in the founding affidavit 

57. An applicant must stand or fall by the allegations set out in her founding affidavit, 

unless a point arises which is fully canvassed in the evidence, by both sides, in the 

sense that the court is expected to determine the issue.
69

  Ms de Jager’s case in her 

founding affidavit was based squarely on the allegation that Mr Snyders was a post-

1997 occupier and it followed that the requirements of s 11 of ESTA had to be satisfied.   

By the time the application was argued in the Magistrates’ Court it was common cause 

that Mr Snyders had been an occupier since 1992.
70

  This should have been the end of 

the matter, as Ms de Jager had failed to establish an essential element of her cause of 

action, however, both the Magistrate and the LCC proceeded to decide the application 

on the basis that Ms de Jager had satisfied the requirements of s 10.  

It is trite that in motion proceedings the parties’ affidavits constitute both the pleadings and 

the evidence.
71

  There was no basis for permitting the application to be determined on 

grounds which had not been pleaded in the founding affidavit and to which Mr Snyders had 

been given an opportunity to respond in his answering affidavit.  The failure to adhere to the 

principle that an application should be determined upon the case set out in the founding 

                                                           
69

 Director of Hospital Services v Mistry 1979 (1) SA 626 (A) 635H – 636C. 
70

 Oral evidence, vol 2, 128: 20 – 21. 
71

 Minister of Land Affairs & Agriculture & Others v D & F Wevell Trust & Others 2008 (2) SA 184 (SCA) 43. 
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affidavit resulted in the application being decided upon grounds unconstrained by the 

discipline and logic of pleadings – the Magistrate trawled the evidence to construct a case 

against the Snyders which had not been pleaded and the LCC did the same thing, making out 

a substantially different case, which also had not been pleaded.The Theletsane principle  

58. While the case made out by the manager in her founding affidavit was based on s 10 of 

ESTA, in the section above entitled The respondent’s cause of action we refer to her 

attempt in a supplementary affidavit to introduce evidence concerning alleged 

misconduct on the part of Mr Snyders.
72

  This evidence has a number of noteworthy 

features: firstly,  it was given in the context of a denial that s 10(3) was applicable to 

the application,
73

 and it was justified on the basis that if Mr Snyders contended that s 

10(3) was applicable, Ms de Jager wished to draw the evidence to the attention of the 

court; secondly, the evidence had little, if  any, relevance to the requirements of s 10(3) 

of ESTA
74

 and constituted a transparent attempt to make out a case in relation to the 

requirements of s 10(1), read together with s 6(3);
75

 thirdly, it did not relate to para 8 of 

the affidavit
76

 to which it purported to respond; and, fourthly, the court did not request a 

further affidavit from Mr Snyders, allowing him to answer the allegations. 

                                                           
72

 Supplementary affidavit of 11 July 2011, vol 2,  124.3-124.4: Ad para 8. 
73

 See the statement in Mr Snyders affidavit, vol 2, 122: 8 (line 2), read with the denial of this allegation by Ms de Jager 

at vol 2, 124.3: Ad para 8 (line 12). 
74

 Which deals primarily with the availability of alternative accommodation. 
75

 This is apparent in paras 8.1 and 8.3 of the respondent’s affidavit, where she relies on breaches of s 6(3) of ESTA.  

Such breaches are directly relevant for purposes of s 10(1)(a) of the Act, but are, at best, only tenuously related to s 

10(3). 
76

 Para 8 (vol 2, 122) referred to changes in the circumstances relating to workers’ accommodation on the farm in the two 

years since the application was launched. 
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59. In Administrator Transvaal & Others v Theletsane & Others,
77

 the Appellate Division 

held pertinently: 

“It was not for the appellants to show that the respondents were given a proper hearing; they were 

called upon only to meet the specific allegations put forward by the respondents in support of the relief 

claimed. The appellants were required to answer a case founded on the allegation of fact that the 

respondents were not given a hearing; they were not called upon in any other way to raise a valid 

defence to the relief sought. In particular, for instance, the question whether the hearing given was 

unduly limited in its scope was not an issue to which the appellants' deponents were required to address 

their minds. It is not permissible to consider the appellants' affidavits in isolation, divorced from the 

context of the case which they were answering. To the extent that the appellants' deponents went further 

than may have been necessary to answer the case as presented, it cannot be postulated a priori that 

they will not be  prejudiced if their affidavits are relied upon to determine the nature and ambit of the 

hearing that took place. To do so may be unfair to the appellants and in effect is tantamount to 

reversing the onus.”  (Emphasis added.) 

60. The Magistrate relied substantially on the above evidence in finding that Ms de Jager 

had met the requirements of s 10(1) of ESTA.
78

  If Ms de Jager had wished to make out 

a case based on the allegations concerning Mr Snyders’ conduct and the damage caused 

by his animals, she should have stated this unambiguously and he should have been 

given a proper opportunity to consider the grounds upon which it was based and 

formulate his defence.  The approach adopted by the Magistrate resulted in an 

impermissible reversal of the onus, contrary to what was stated in Theletsane, and 

violated the audi alteram partem principle. 

                                                           
77

 1991 (2) SA 192 (A) 196C – E. 
78

 Magistrate’s judgment, vol 1,  64-65: 23-24. 
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The oral evidence 

61. We have referred above
79

 to the contrived manner in which Ms de Jager gave oral 

evidence of allegations concerning Mr Snyders’ conduct on the farm and damage that 

she claimed was being caused by his animals and geese, notwithstanding the limited 

nature of the issues referred for oral evidence.
80

   

62. Once again, a fundamental difficulty with this evidence is that the issues relating to Mr 

Snyders’ conduct and the damage allegedly caused by his animals had not been defined 

in pleadings.  Mr Snyders had no advance notice of this evidence, which did not form 

part of the case he had to meet as set out in the founding affidavit, and accordingly was 

denied the opportunity to consider and formulate his defence to the allegations.  The 

Magistrate, in effect, permitted a referral to oral evidence on limited issues to be 

transformed into a trial on issues which had not been defined in pleadings.
81

 

63. Ms de Jager’s entire case with regard to the requirements of s 10 had been made out 

improperly, was tainted with connotations of trial by ambush and violated the Snyders’ 

right to a fair trial.  In any event, the Magistrate failed to comply with the audi principle 

by deciding the application upon the basis of allegations in Ms de Jager’s oral evidence 

and her supplementary affidavit without hearing what Mr Snyder’s defence was to the 

claims made or seeking to elicit his response to the evidence.   

                                                           
79

 Under the heading The respondent’s cause of action. 
80

 See Annexure JV11, vol 2, 133: 13-p. 142: 6.    
81

 Cf Standard Bank of SA Ltd v Neugarten and Others 1987 (3) SA 695 (W) 699B-D. 
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Right of residence 

64. The most fundamental right conferred on occupiers by ESTA is the right of residence 

entrenched in terms of s 6(1) of ESTA.  This provision creates a real right in land, and 

subtracts from the owner’s dominium.
82

   

65. The LCC judgment upheld the Magistrate’s finding that Mr Snyders’ right of residence 

had been terminated “by virtue of the termination of his employment”.
83

 This finding, 

however, fails to appreciate: (i) the distinction between Mr Snyders’ right of residence 

and his employment contract; and (ii) that specific cancellation of a right of residence is 

required, even where the employment contract from which it is derived has been 

cancelled.
84

   

66. A right of residence is conceptually distinct from employment rights primarily because 

the source of the rights differ (the former being derived from ss 25(6) and (9) of the 

Constitution).  The fact that different considerations apply to each is underscored in s 

8(1) of ESTA.
85

 

67. Further, s 3(1) of ESTA states that consent to reside on land “shall only be terminated 

in accordance with the provisions of section 8”.  Section 8(2) provides that where a 

                                                           
82

 Dlamini and another v Joosten and others 2006 (3) SA 342 (SCA) at para 16.  An occupier’s right of residence is in 

principle registrable in a Deeds Registry because it is a burden on the land, that is, it reduces the owner’s right of 

ownership and binds successors in title. 
83

 LCC judgment, vol 1, 72. 
84

 Landbounavorsingsraad v Klaasen 2005 (3) SA 410 (LCC) (Klaasen) at para 14.  The full bench of the LCC re-

iterated this principle in its recent judgment in Joostenberg v Brummer and Another LCC16R/2014 (30 June 2015) at 

paras 32-3.  A copy of this unreported judgment is filed together with these submissions. 
85

 Sections 8(1)(c) and (d) of ESTA require that, before a right of residence may be terminated, consideration be given to 

factors which, at best, would be only tangentially relevant to the termination of a contract of employment. 

One can easily envisage circumstances in which it will be fair to terminate an occupier’s employment, but not her right of 

residence, for example, if the occupier is terminally ill and unable to discharge her obligations under the employment 

contract. 
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right of residence arises solely from an employment contract, it does not terminate 

automatically when the contract comes to an end.  The phrase “may be terminated” 

contemplates that once the employment contract has ended, the employer is required to 

take a further step, and exercise a discretion before the right of residence can be 

terminated. 

68. The distinction is also supported by s 11(1) of the Act: if the underlying contract has 

expired or been cancelled, but its termination does not comply with the principles stated 

in s 8(1) or (2), the consent to reside on the land “will continue by operation of law”.
86

  

Section 8(1)(d) also makes it clear that the expiry of the agreement from which the right 

of residence arises is not in itself sufficient to terminate the right of residence.
87

   

69. The distinction between Mr Snyder’s right of residence and his contract of employment 

has a number of implications.  First, Ms de Jager erroneously presupposed that Mr 

Snyders’ right of residence terminated automatically with the termination of his 

employment.   

70. Secondly, it is not disputed that when Ms de Jager gave Mr Snyders the letter 

terminating his employment,
88

 she said nothing about terminating his right of residence 

on the farm and she also did not read or explain the letter to him.
89

  Mr Snyders is 

unable to read or write, apart from being able to write his name.
90

  The fact that the 

letter handed to Mr Snyders terminating his employment purported to give him one 

                                                           
86

Klaasen above n 84 at para 15.  
87

 Id at para 14 and fn 7.  
88

 Founding Affidavit, vol 2, 104: 7, read together with Supplementary vol, 487.  
89

 Mr Snyders’ Answering Affidavit, para 23, vol 2, 113. 
90

 Mr Snyders’ Answering Affidavit, para 21, vol 2, 112. 
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month’s notice to vacate his house would be insufficient to terminate his right of 

residence – the termination must be communicated to the occupier.
91

  

71. Thirdly, Ms de Jager did not allege or prove that she terminated the right of residence 

of the remaining Applicants.  It is not in dispute that Mrs Snyders is an occupier under 

ESTA (although Ms de Jager alleges that Mrs Snyders’ right of residence is subordinate 

to that of Mr Snyders).
92

  However, ESTA does not recognise any distinction between 

primary and secondary occupiers. Mrs Snyders is, therefore, an occupier in her own 

right, and the grounds for terminating her right of residence cannot be conflated those 

for terminating the right of occupation of Mr Snyders.
93

 The Respondent has not 

alleged or proved any element of her cause of action against Mrs Snyders.
94

   

72. In the alternative, we submit that if Mr and Mrs Snyders’ rights of residence were both 

terminated, the termination was not just and equitable, having regard to the factors 

listed in s 8(1) of ESTA.  In this regard, the undisputed facts referred to in the founding 

affidavit on leave to appeal are relevant.
95

 

73. Those facts must be evaluated together with:  (i) Mr Snyders’ undisputed evidence 

concerning the great hardship that he and his family would suffer if they were evicted;
96

  

(ii) The absence of any allegations that Ms de Jager will suffer any hardship if the 

Applicants is not evicted; and (iii) The failure to grant either Mr and Mrs Snyders any 
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 See Molusi v Voges NO (1008/13) [2015] ZASCA 64 (8 May 2015) at para 30. 
92

 In para 5 of the founding affidavit, Annexure JV8, it is alleged that the rights of residence of the further respondents 

are “seconder tot” Mr Snyders’ rights (vol 2, 104). 
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 Conradie v Hanekom 1999 (4) SA 491 (LCC) at para 20. 
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 Land en Landbouontwikkelingsbank van Suid Afrika v Conradie 2005 (4) SA 506 (SCA) at para 15, read together with 

De Kock v Juggels 1999(4) SA 43 (LCC) at para 13. 
95

 Founding affidavit, vol 1, 40-41: 63.1-63.8. 
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 This is set out in para 43 of the Answering Affidavit, vol 2, 118. 



 29 

hearing or opportunity to make representations prior to the termination of their rights of 

residence.
97

 

Procedural and notice requirements  

74. Our arguments regarding Ms de Jager’s failure to comply with the obligatory 

procedural and notice requirements in terms of section 9(2)(b) and (d), as well as 

section 9(3) of ESTA, have been set out in full in the founding affidavit in the 

application for leave to appeal.
98

  Additionally, we shall refer to the following 

allegations in the answering affidavit
99

 and supplementary volume of the record.
100

 

75. We submit further that in the face of Ms de Jager’s degree of non-compliance with 

these provisions of ESTA, her failure to meet the objects of those mandatory provisions 

was manifest and severe.  The Magistrate and the LCC, accordingly, erred in their 

respective granting and confirming the order of eviction. 

Section 10 of ESTA 

76. Even if Ms de Jager was entitled to rely on s 10 of ESTA, we submit that she failed to 

satisfy the requirements of either s 10(1) or 10(3) (it being common cause that there had 

not been compliance with s 10(2)). 

                                                           
97

 Ms de Jager did allege that a hearing was held prior to the termination of Mr Snyders’ employment (at vol 2, 104: 6) 

but there is no evidence to suggest that he was granted any opportunity to make representations with regard to the 

termination of his right of residence. 
98

 Application for leave to appeal, vol 1, 42-47: 66-78. 
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100
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Section 10(1) of ESTA 

77. We submit that the LCC made three material errors in confirming the eviction order for 

the following reasons.   

78. First, the LCC’s finding that there was no reason to interfere with the Magistrate’s 

finding that Ms de Jager’s version that Mr Snyders acted contrary to s 6(3) was more 

probable than Mr Snyders’ evidence, because “the Magistrate had the benefit of 

witness statements and made a credibility finding” is not sustainable.
101

  There was no 

basis for the Magistrate to make an adverse credibility finding against Mr Snyders:
102

 

he did not give oral evidence and there was no reason for him to have done so.    

79. It was not open to the LCC to determine the matter on the probabilities.
103

  The High 

Court procedure with regard to the hearing of oral evidence should have been 

applied.
104

  The referral to oral evidence was only in relation to the availability of 

housing on the farm.  Insofar as there were any disputes of fact on the affidavits with 

regard to the further issues, they should have been resolved in favour of Mr Snyders,
105

 

in the absence of any finding that there was no genuine dispute or the latter’s version 

was so clearly untenable that it could be rejected on the papers.
106
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 LCC judgment, vol 1, 73: 13. 
102

 The Magistrate rejected Mr Snyders’ evidence to the extent that it conflicted with that of Ms de Jager (see 

Magistrate’s judgment, vol 1, 64: 21) and made several uncalled for findings against Mr Snyders (see eg. vol 1, 62: 15; 
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 National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at para 26. 
104

 Section 17(4) of ESTA.  In terms of this procedure, where limited issues are referred to oral evidence, the affidavits 
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 31 

80. Secondly, the LCC’s reliance on the Magistrate’s findings was misplaced in that the 

grounds upon which it held that Mr Snyders had breached s 10(1) differed 

fundamentally from the Magistrate’s judgment.  The LCC held that being drunk and 

aggressive “can be construed as threatening and intimidating” and that it could find no 

reason to interfere with the Magistrate’s finding in this regard.
107

  However, the 

Magistrate made no such finding.
108

   

81. Thirdly, we submit that the LCC’s finding that being drunk and aggressive “can be 

construed as being threatening and intimidating and thus such conduct would amount 

to a breach of section 6(3)(c)”
109

 is untenable.  The allegation in the founding affidavit 

that Mr Snyders ignored Ms de Jager, apart from swearing at her over weekends when 

he was drunk,
110

 referred to the period after the purported termination of Mr Snyders’ 

right of residence and, in any event, was denied on credible grounds.
111

  Again, 

intimidation was not a case made out by Ms de Jager, in respect of which an answer 

was required. 

Section 10(3) 

82. The LCC also upheld
112

 the Magistrate’s finding that Ms de Jager had satisfied the 

requirements of s 10(3) of ESTA.  In making this finding the LCC again overlooked the 
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 The LCC made this finding in its judgment at para 13 (at vol 1, 74). 
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fact that s 10(3) did not form part of Ms de Jager’s cause of action.  In the light of our 

arguments above, this was not an issue which should have been determined. 

83. In Kanhym (Pty) Ltd v Mashiloane
113

 the LCC was faced with a similar situation, where 

the only facts alleged by the applicant to show compliance with s 10(3)(c) were that the 

house was needed in order to provide accommodation for another employee.  It was 

argued that it could be inferred that the applicant would be seriously prejudiced because 

it would have to build new houses whenever an employee refused to vacate a house on 

termination of his employment.  The LCC held, however, that a mere averment that the 

house is needed for another employee does not justify the inference that the efficient 

carrying on of any operation of the applicant would be seriously prejudiced – as was 

required by s 10(3) – and that it was necessary for the applicant to set out “details of the 

serious prejudice which one or more of its operations would suffer and to identify those 

operations” in an enquiry relating to the particular occupier and the specific house 

under consideration.
114

  Additionally, a causal connection must be shown between the 

unavailability of that dwelling and the serious prejudice to the owner's operations.  

Here, Ms de Jager failed to demonstrate such prejudice to any of her operations, and 

although she claimed that she was struggling to find people to work on the farm in the 

absence of accommodation,
115

 she contradicted this by stating that she could not re-

employ Mr Snyders as she did not have any vacancies.
116
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84. A decisive consideration for the LCC was that it was the duty of the state to provide 

accommodation for the Applicants, not the land owner.  However, the LCC failed to 

appreciate the structured nature of the inquiry in terms of this provision.
117

 

85. The Respondent did not make any attempt to secure alternative accommodation for the 

Applicants.  She also did not allege that she would suffer any hardship if evicted.  

These shortcomings weigh heavily against her in determining what is just and 

equitable.  In the circumstances, it is submitted that the LCC erred in confirming the 

eviction order on the grounds that the requirements of s 10(3) of ESTA had been 

satisfied. 

APPLICATION FOR CONTEMPT 

Requisite elements 

86. In Pheko and Others v Ekurhuleni City
118

 (Pheko II), this Court restated the elements 

for claiming an order of contempt of court, referring with approval to the SCA’s 

judgment in Fakie NO v CCII Systems (Pty) Ltd
119

 (Fakie).
120

 

87. Where an order of contempt is claimed for non-compliance with an existing order of 

court an applicant must prove that: (i) the order was granted against the respondent in 
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the contempt proceedings; (ii) the respondent was either served with, or informed of, 

the order, and had no reasonable grounds for disbelieving that information; (iii) the 

respondent failed to comply with the order of court; and (iv) the respondent did so 

wilfully and mala fide.
121

 

88. Where an applicant for an order of contempt seeks committal of the respondent to gaol, 

it must prove these four elements beyond reasonable doubt.
122

  When claiming other 

relief, the standard of proof is on a balance of probabilities.
123

 

89. In both instances, once an applicant for an order of contempt has proved the first three 

elements ((i) to (iii) above), a rebuttable presumption in respect of wilfulness and mala 

fides on the part of the respondent arises.
124

 

First three elements 

90. It is not in dispute that this Court granted an interim order in favour of the Snyders 

family on Friday, 16 October 2013 (the order).
125

 

91. Ms de Jager admits that she was informed of the order on the afternoon of Friday, 16 

October 2015.
126

 

92. The order operated as an interim measure to restore the Snyders’ possession of their 

home, pending the final determination of their application for leave to appeal to this 
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Court.  In this regard, the order provides in the clearest terms that Ms de Jager was 

“ordered to take all necessary steps to restore to the [A]pplicants on or before Tuesday, 

20 October 2015 peaceful possession of the dwelling which they occupied before 1 

October 2015.” 

93. As an objective fact, Ms de Jager did not restore the status quo ante, inasmuch as she 

did not permit the Snyders to resume occupying their home, as required by the order.
127

  

Ms de Jager does not deny this failure.
128

 

Fourth element: wilfulness and mala fides 

94. According to the law outlined above, wilfulness and mala fides on the part of Ms de 

Jager must be presumed.  In essence two steps were necessary to comply with the order: 

95. Firstly, to engage with Mr Breda129 and determine the terms on which he would be 

prepared to vacate the dwelling previously occupied by the Snyders (the dwelling) 

voluntarily and move back to the saaltjie (where he had previously stayed) or other 

alternative accommodation.  If the terms stipulated by Mr Breda were reasonable (such 

terms might include repairing leaks in the roof of the saaltjie, for example), Ms de 

Jager was required by the order to agree to those terms and she would then be in a 

position to provide vacant occupation of the dwelling. 
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96. If Mr Breda was not prepared to move on reasonable terms, the second step would be to 

launch an urgent court application to relocate him from the dwelling to the saaltjie.130  

97. In our submission, the explanations put forward by Ms de Jager with regard to her 

failure to take these two steps are so untenable that they fail to rebut the presumption of 

mala fides and wilfulness.
131

 

The first step 

98. In the founding affidavit in support of the contempt application, it was stated that Ms de 

Jager’s failure to engage with Mr Breda over the state of the saaltjie or to take any steps 

to address the condition of that building, was evidence of her truculent and defiant 

attitude.
132

  In response, Ms de Jager was conspicuously evasive, stating only that on 

the Snyders’ version the saaltjie is fit for habitation.  She did not deny her failure to 

engage with Mr Breda on these issues.
133

 

99. If Ms de Jager genuinely had wished to relocate Mr Breda in order to make the 

dwelling available to the Snyders family, she would have stated what steps she had 

taken to address Mr Breda’s concerns over the condition of the saaltjie, or at least been 

able to explain why she had not taken any steps in this regard.  Her silence in this 

regard considerably strengthens the presumption of mala fides and wilfulness. 
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The second step 

100. The founding affidavit in the contempt application stated that Ms de Jager’s failure to 

launch legal proceedings against Mr Breda was further evidence of her wilful and mala 

fide defiance of the order.
134

  In answer, Ms de Jager stated that there “are no legal 

proceedings that I could realistically, and with any prospect of success, have taken 

against Mr Breda”.
135

  In effect, Ms de Jager took the view that the order was 

unenforceable unless Mr Breda chose voluntarily to relocate. 

101. The dictionary definition of “wilful” is “intent on having one’s own way, headstrong or 

obstinate”.
136

  This Court was fully aware that Mr Breda had taken occupation of the 

dwelling when it issued the order.
137

  Litigants should be slow to assume that any court 

will, contrary to the principle ubi ius ibi remdium, make an order that is incapable of 

enforcement.  This principle applies with even greater force to an order of this Court.   

102. On 20 October 2015, four days after the order had been issued, Ms de Jager, through 

her attorney, directed a letter to the Registrar of this Court claiming that compliance 

with the order was not possible and requesting the Court to issue further directives.
138

  

This Court did not look favourably upon the request and no directive was issued.  

Despite this warning that the Court took a dim view of her attitude, Ms de Jager 

response to the subsequent contempt application was not, as might have been expected 
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in the circumstances, to pray for condonation for her non-compliance with the order or 

to seek its variation, but brazenly to assert that she had complied with its 

requirements.
139

  This, we submit, is clear evidence of bad faith.  Furthermore, by 

attempting in her answering affidavit to justify her non-compliance by claiming that the 

order was effectively unenforceable, Ms de Jager displayed a headstrong and obstinate 

disregard for the dignity of this Court which constituted wilful non-compliance. 

103. Alternatively, Ms de Jager has been in ongoing breach of the order since failing to 

comply with its terms by 20 October 2015.  It is apparent from her attorney’s email of 

22 October 2015 that she was aware that it could be possible to enforce the order by 

means of an urgent application.
140

  In response to Ms de Jager’s claim that she did not 

know on what basis she could apply for the Snyders re-instatement in their home, Mr 

Snyders and his attorney subsequently spelled out to her the means by which this could 

be achieved on several occasions.
141

  Accordingly, we submit that Ms de Jager 

subjectively foresaw the possibility that her failure to institute legal proceedings to 

restore the status quo ante would breach the order and reconciled herself to this 

possibility.  We submit, therefore, that she had the requisite intention to breach the 

order, at the very least in the form of dolus eventualis.
142
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Conclusion on contempt of court 

104. We submit that the Snyders have satisfied the requisites for claiming an order for 

contempt of court beyond reasonable doubt.  Accordingly, they claim Ms de Jager’s 

committal to gaol.  Should this Court not be inclined to commit her to gaol forthwith, 

then we request, in the alternative, that a suspended order, coupled with an order 

directing her to comply with the order would be just and equitable. 

105. Should it be found, however, that reasonable doubt as to Ms de Jager’s state of mind 

exists, then we submit that the Snyders have satisfied the test at least preponderantly, 

and claim the following relief: (i) A declaratory order that Ms de Jager is in contempt of 

the order; (ii) A fine in the amount of R50,000; and/or (iii) A directory order that Ms de 

Jager comply with the order forthwith and restore the status quo ante, pending this 

Court’s determination of the application for leave to appeal. 

106. In both instances, we submit that a punitive costs order against Ms de Jager would be 

appropriate in reflecting the necessary censure for violating this Court’s and the 

Snyders’ dignity.  

107. Given that it is, we submit, possible to determine the contempt application on the 

papers and in the interests of reaching finality in this protracted litigation, the Snyders’ 

family does not persist with their application to cross-examine Ms de Jager. 
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LEAVE TO APPEAL AND CONCLUSION 

108. We submit that the main application raises consittutional issues of significant import: 

the proper interpretation of ESTA to determine the jurisdiction of the SCA, in regard to 

certain evictions in terms thereof; the rights of the Applicants, in terms of s 26 of the 

Constitution.  There is a need for legal certainty from this Court, regarding the correct 

interpretation of s 19(3) of ESTA, given the views of the SCA and our submissions.
143

  

Lastly, finality in the litigation will serve both the parties’ and the public’s interests,
144

 

inasmuch as s 19(3) is a law of general application. 

109. In the circumstances, the Applicants pray for an order in terms of the following 

paragraphs: 

109.1. In the notice of motion: paragraphs 4, 5, 6 and 7;
145

 and 

109.2. In the notice of application for contempt of court, as amended: paragraphs 3, 4, 

5, 7,
146

 and for an order directing Ms de Jager to comply with the order of 16 

October 2015 forthwith. 

 

PR HATHORN SC  

UK NAIDOO  

Counsel for Applicants  

Chambers, Cape Town 

14 January 2016 
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