
 
 

IN THE CONSTITUTIONAL COURT  
(REPUBLIC OF SOUTH AFRICA) 

 
Case no: CCT 186/15 

 
 
In the matter between: 
 
KAREL SNYDERS First Applicant 
 
SOFIA SNYDERS Second Applicant 
 
MINOR CHILDREN Third Applicant 
 
and 
 
LOUISA FREDERIKA DE JAGER Respondent 
 
 

 
RESPONDENT’S ANSWERING AFFIDAVIT TO URGENT APPLICATION 

 

 
 

I, the undersigned, 

LOUISA FREDERIKA DE JAGER, 

declare under oath: 

 

1. I am the respondent in this application. 

 
2. The applicants are inter alia seeking leave to appeal against a judgement and 

order delivered by the Supreme Court of Appeal (“the SCA”) on 13 

September 2015, whereby an appeal lodged by the applicants to the SCA 

against an eviction order was struck off the roll due to lack of jurisdiction. 

 



 2 

3. Ancillary to the application for leave to appeal, the applicants are seeking an 

urgent interim order restoring them in occupation of the farm under the control 

of the respondent, the eviction order having been executed. 

 
4. At the outset I respectfully submit that the judgement and order of the SCA do 

not involve any constitutional rights of the applicants.  The judgement deals 

with a purely procedural aspect, namely that an appeal to the SCA is not 

competent where the Land Claims Court (“the LCC”) merely confirmed an 

eviction order of a Magistrate’s Court (“MC”).  Such an appeal lies against the 

order of the MC and must be lodged to the LCC. 

 
5. From the nature of the SCA’s judgement and order, it is clear that none of the 

applicants’ constitutional rights are involved, curtailed or infringed upon in any 

manner whatsoever.   

 
6. Even a right to appeal remained intact.  The SCA’s judgement merely means 

that the applicants had to appeal to the LCC, from where the matter can 

follow its normal course through the hierarchy of courts. 

 
7. The applicants had to lodge an appeal from the MC to the LCC, with an 

application for condonation and an application for urgent interim relief 

addressed to the MC. Instead they followed the much more expensive route 

by making an application to this Honourable Court for leave to appeal with 

ancillary relief.  They are doggedly persisting with the wrong procedure that 

they adopted when they applied to the LCC for leave to appeal against its 
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confirmation of the order granted by the MC.  This despite the clear 

judgement of the SCA. 

 
8. I respectfully submit that the SCA had the final say on the issues referred to in 

its judgement and order.  No constitutional issue was involved, the SCA 

merely interpreted and applied national legislation.  No pronouncement was 

made on any of the applicants’ constitutional rights – in particular not the 

rights referred to by them, like security of tenure and a fair trial. 

 
9. The applicants had to follow the SCA’s judgement and must act in 

accordance therewith. 

 
10. I respectfully submit that this is the end of the matter.  Because there was no 

constitutional issue in the SCA, this Honourable Court should, with respect, 

not entertain the application for leave to appeal and should therefore also not 

the application for ancillary interim relief. 

 
11. As far as I know the applicants are being funded by the Department of Land 

Affairs in their present litigation.  They are obviously following the route that is 

as expensive as possible for the owner of the farm in question, who is funding 

his own litigation, with the aim to exhaust him financially until he merely gives 

up. 

 
12. I respectfully submit that the State’s funding of the present application is 

unjustifiable State expenses and an abuse of funds made available to protect 

poor and vulnerable people with bona fide cases who follow the correct 
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procedure and the correct hierarchy of courts.  With all the money already 

spent on litigation, the Department could have provided the applicants with 

their own house or alternative accommodation. 

 
13.  The applicants’ attitude to make life as difficult as possible for the landowner, 

is also apparent from the fact that they attack each and every aspect of the 

requirements for an eviction order and even more, by bringing in the 

allegation that they did not have a fair trial in the MC.  They are obviously 

trying their utmost best to make the litigation as elaborate, expensive and 

difficult as possible for the respondent. 

 
14. However, I respectfully submit, on the grounds set out below, that there is no 

merit in the applicants’ criticism of the previous courts and that there is no 

prospect of success in the proposed appeal.  The eviction order of the MC will 

stand and there is no ground for interim reversal of the execution thereof. 

 
15. In any event I respectfully submit that, should an appeal to this Honourable 

Court be granted and succeed, then in that event the case should be referred 

back to the SCA to adjudicate the appeal to it on the merits. 

 
16. The present procedure boils down to an appeal directly from the MC to the 

Constitutional Court.  There is even an alternative prayer in this regard.  

However, no case has been made out as to why this should be allowed. 
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17. Lastly, and before I deal with the founding affidavit of JOHANNES DIEDERIK 

VAN DER MERWE, I need to bring the following important and relevant facts 

to the attention of this court regarding (a) the current occupation of the 

dwelling on the farm from which the applicants were evicted, and (b) the place 

where the applicants are currently residing: 

 

17.1 The dwelling occupied by the first applicant and his family was  

  and is reserved for employees on the farm; 

 

17.2 After the termination of the first applicant’s employment and his  

  refusal to vacate on the farm, the respondent employed a certain  

  Kobus Louw, who was accommodated in a structure referred to as  

  “Saaltjie” with his family. The structure was also referred to by the  

  Magistrate in his judgment [see page 59 of the indexed   

  papers at par 5] and had no sanitation or running water. It is for  

  practical purposes not fit for human occupation, more so if you  

  have minor and/or sick children; 

 

17.3 The intention was to accommodate Louw and his family in the  

  Saaltjie for a short while until the dwelling occupied by the   

  applicants became available; 
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17.4 It is rather difficult to obtain reliable labor in the area without also  

  providing such employee with accommodation. Kobus Louw   

  resigned after it became evident that the applicants were not going  

  to vacate the dwelling and that he and his family had to keep on  

  occupying the Saaltjie indefinitely; 

 

17.5 Currently the dwelling previously occupied by the applicants is  

  occupied by Willem Breda, his wife and their 3 minor children.  

  Their youngest child is currently 18 months old, is rather ill and  

  have been hospitalized twice during the last three weeks. 

 

17.6 Willem Breda was employed just over a year ago and also lived  

  in the Saaltjie with his family until the applicants were evicted.  

 

17.7 Lastly, attorney Albie Rossouw, shortly after the LCC confirmed the 

  order of the MC, wrote a letter to my atttorneys of record requesting 

  me not to continue with the eviction as his client, Mr Tertius Rabie  

  (who is also our neighbor) indicated that they (the Rabies) will  

  provide the applicants with accommodation in a cottage on their  

  farm and they needed some time to get the cottage ready for the  

  My attorneys, to my great dismay, stopped the eviction process. I  

  am unable to locate the letter from attorney Albie Rossouw but  

  annex hereto as annexure “ A ” the letter from my attorney to  
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  attorney Albie Rossouw requesting information as to when the  

  applicants will move to the Rabie’s farm. Instead of taking   

  occupation on the Rabie’s  farm, the applicants launched the  

  application for leave to appeal in the LCC. I understand that   

  the applicants are currently resident on the Rabie’s in the cottage  

  that the Rabies had prepared for them and have no intention to  

  move from there. 

 

18. I now proceed to answer the founding affidavit deposed to by JOHANNES 

DIEDERIK VAN DER MERWE.  However, in the short time available I only do 

so in an abbreviated manner. 

 
19. Ad paragraph1  

 
19.1. I take notice that Mr Van Der Merwe merely states that he is the 

 attorney of record for the applicants and that he is authorized to 

depose to the affidavit on their behalf.  He is careful to avoid an 

allegation that he is authorized by the applicants to make the 

application on their behalf. 

 
19.2. I deny that Mr Van Der Merwe was duly authorized by anyone of 

thee applicants to have made this application on their behalf.  It is 

evident from the founding affidavit that Mr Van Der Merwe never 

personally saw the applicants before the application was launched 

and I doubt that the application, its implications and the relief 
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sought, were explained to all the applicants and their instructions 

obtained before the application was embarked upon.  I also doubt 

that the alternative, to accept the SCA’s judgement and appeal to 

the LCC, was explained to all of the applicants  and/or that they 

made the choice for the present procedure. 

 
19.3. I do not have any knowledge of the remainder of this paragraph, but 

do not dispute same for the purposes of this application. 

19.4. I lastly note that Mr Van Der Merwe does not, despite the large 

number of other attachments and annexures to the founding 

affidavit, attach a confirmatory affidavit or any other document from 

the applicants indicating their agreement with the facts as set out in 

his affidavit or with the procedures to be followed.   

 
20. Ad paragraph 2: 

 
I deny the content hereof. 

 
21. Ad paragraph 3: 

 
I do not dispute these allegations for the purposes of this application. 

 
22. Ad paragraph 4: 

 
I admit the content hereof. 

 
23. Ad paragraph 5: 
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I admit the content hereof, but respectfully submit that the LCC acted wrongly 

in granting the applicants leave to appeal to the SCA.  The reasons are 

apparent and clearly set out in the judgement of the SCA, annexure JV5 to 

the founding affidavit, page 78 and further.  

 
24. Ad paragraph 6: 

 
I admit the contents hereof and emphasize that the SCA did not consider the 

merits of the appeal, which should in actual fact be referred to as a purported 

appeal. 

 
25. Ad paragraph 7: 

 
25.1. I admit that the eviction order was carried out. 

 
25.2. This was done in terms of a valid and proper warrant for eviction 

issued by the MC and executed by the Sheriff. 

 
25.3. At the time when the applicants’ attorney started to correspond by 

e-mail with my attorney, the eviction had already been finalized. 

 
25.4. I respectfully point out that the eviction order was already granted 

on 14 November 2012 by the MC and that the applicants dodged 

the effect thereof for nearly three years with ill-conceived appeals, 

following not only wrong procedures, but also arguments and 

factual allegations that do not hold water. 
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25.5. In the meantime the first applicant abused his free stay on the farm 

by keeping animals that caused damage to  crops on the farm.  This 

was referred to in the MC’s judgement and is also clear from the 

viva voce evidence, elicited by the applicants’ own attorney (page 

139, line 15 and further).  Under these circumstances the first 

applicant, due to his own behaviour, can not be tolerated on the 

farm even on an interim basis. 

 
25.6. In my respectful opinion no case is made out that there is any 

prospect of success in an appeal in the whole of the founding 

affidavit, comprising 93 paragraphs. 

 
25.7. Apart from the correspondence attached to the founding affidavit, I 

attach hereto as annexure “LJ1” a bundle of further e-mail 

correspondence between the parties’ attorneys. 

 
25.8. Immediately after the hearing in the SCA, it was apparent that the 

judgement would go against the applicants and that a finding would 

be made that the SCA did not have jurisdiction to entertain the 

appeal to it. Nevertheless, the applicants’ attorney never 

approached my attorneys with a request that the eviction be held in 

abeyance pending further appeal.  The applicants took an attitude 

which is typical of their behaviour throughout the proceedings, 

namely to sit back and do nothing but to react with severe criticism 
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when I take action. 

 
25.9. In any event, the eviction should not have been held in abeyance 

pending an appeal to this Honourable Court.   As it was made clear 

by the SCA, an appeal lies to the LCC and it is futile to hold the 

execution of an order in abeyance pending an appeal to the wrong 

Court. 

 
 
 

26. Ad paragraph 8: 

 
26.1. The contents hereof are not correct. 

 
26.2. The only issue with regard to ESTA is where an appeal lies against 

an eviction order granted by a MC and confirmed by the LCC.  Also, 

in this regard ESTA is not the only legislation in issue. 

 
26.3. There are no constitutional matters regarding the right to security of 

tenure of those people affected by past discriminatory laws and 

practices.  The judgement and order of the SCA did not pronounce 

on such matters at all. 

 
26.4. Rights in terms of Section 26 of the Constitution were not 

pronounced on or adjudicated by the SCA.  As this is the only 

constitutional issue relied upon by the applicants, I respectfully 

submit that this Honourable Court should not entertain the 
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application.  The applicants simply had to follow the SCA’s 

judgement. 

 
26.5. The reference to paragraph [24] of Hatting v Juta does not support 

the applicants’ case.  It is clear from the dictum that it is the material 

requirements of ESTA, affecting rights in terms of Section 25(6) of 

the Constitution, which give rise to jurisdiction of this Honourable 

Court.  In particular Section 6(2)(b) of ESTA was referred to.  This 

has nothing to do with a pure procedural issue as to which court an 

appeal lies to, without derogating from, or even referring to, any 

substantial rights.  All rights that the applicants may have under 

ESTA, remain intact. 

 
26.6. The word “restricted” in the dictum is emphasised. 

 
27. Ad paragraph 9.1: 

 
27.1. The content hereof is incorrect.  The SCA did not err and it did not 

adopt the narrow interpretation regarding the LCC’s review powers 

as alleged. 

 
27.2. From paragraph [14] of the SCA’s judgement (p. 84) it is abundantly 

clear that it was mindful of the fact that automatic review (under the 

CPA and ESTA) was “not limited to cases of irregularity” and that a 

court in such a review “should follow a broad approach”. 
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27.3. In paragraph [15] the SCA merely found that, although there is a 

fine line between appeal and review, the distinction between the 

two should not be blurred.  This does not mean that automatic 

review is only “focused on establishing whether any procedural 

irregularities had taken place”, as alleged by the applicants. 

 
27.4. Also, where the SCA in paragraph [16] held that an order confirming 

an eviction order is “not an order on the substantive merits of the 

matter”, it certainly did not say that automatic review does not 

extend to the merits of the case reviewed.  It said that there was no 

substantive order of the LCC in the place of the order of the MC. 

 
27.5. The applicants’ interpretation of the judgement is not compatible 

with the clear wording of paragraphs [14] to [16] of the SCA’s 

judgement itself.  

 
27.6. The question is not whether the LCC determines the merits of the 

eviction order on automatic review.  The question is whether the 

confirmed MC’s order becomes an order of the LCC or whether the 

MC’s order stands as the eviction order after confirmation.  The 

SCA upheld the latter interpretation. 

 
27.7. Section 16(1)(c) of the Superior Courts Act is therefore not 

applicable, because the eviction order remains an order of the MC. 

 
27.8. Reference can also be made to Section 37(2) of the Restitution of 
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Land Rights Act, Act 22 of 1994 (the statute that created the LCC), 

which reads as follows:  “An appeal from a judgement or order of 

the [Land Claims] Court shall be heard by the Supreme Court of 

Appeal.” 

 
27.9. The issue is crisp and simple:  Is the confirmation of an eviction 

order granted by an MC on automatic review to the LCC an order of 

the latter or does it remain an order of the former?  The SCA, on 

compelling reasons, held that it does not become an order of the 

LCC.  It is therefore not appealable to the SCA.  An appeal had to 

be lodged with the LCC against the order of the MC. 

 
27.10. This crisp and simple issue does not involve any constitutional 

issue.  The SCA had the final say. 

 
28. Ad paragraph 9.2: 

 
28.1. The content hereof is not correct. 

 
28.2. These issues have to be dealt with by the court to whom an appeal 

lies, which was not the SCA but the LCC. 

 
29. Ad paragraph 10.1: 

 
29.1. The applicants’ complaint in this regard is that I initially conducted 

 the case in the MC under section 11 of ESTA but changed to 

 section 10 in reply. 
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29.2. This complaint does not hold water.  I relied on section 10 from the 

 beginning.  On the very first page of all documents that served 

 before the previous Courts, in the first prayer of the application 

 (page 100), the respondent asked that “… eerste en tweede 

 respondente [applicants] en hul minderjarige kinders as derde 

 respondente in terme van Artikel 10 van Wet van 1997 beveel 

 word om …” (own emphasis). 

 
29.3. It is not correct that I did not make out a case for eviction under 

 section 10 of ESTA in the founding affidavit.  I relied on misconduct 

 by the first applicant all along.  I attached copies of written warnings 

 to the founding affidavit as well as the letter of termination of 

 employment and residence.  All these documents fully set out the 

 respondent’s complaints against the conduct of the first applicant. 

 
29.4. These documents were not hidden in a stack of annexures and 

 specific references were made to them with the commanding verb 

 “sien”.  This case is therefore vastly different from the case of 

 Minister of Land Affairs and Agriculture a.o. v. D & F Wevell Trust 

 a.o. 2008(2) S.A. 184 (SCA). 

 
29.5. It was the first applicant’s own version that he was already an 

 occupier on 4 February 1997 and on that version section 10 is 

 applicable to him.  The requirements of section 10 are more 
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 stringent than those of section 11 and both the Magistrates’ Court 

 and the Land Claims Court correctly found that section 10 was 

 complied with. 

 
29.6. The first applicant, in a further answering affidavit, accepted in the 

Court of first instance that the lis was whether the requirements of 

section 10(3) were complied with.  He said that the Court had to 

decide whether section 10(3) was applicable (“van toepassing”) but 

in the context he clearly meant whether the requirements of the 

section were met.  The affidavit dealt with these requirements. 

 
29.7. The applicants were alerted from the beginning that they had to 

answer a claim under section 10 and they remained so alerted. 

 
29.8. It was in fact the applicants who necessitated the disclosure of 

further facts in reply when they alleged in their answering affidavit 

that they were already residing on the farm by 4 February 1997. 

 
29.9. The applicants did not only allege that section 10 was applicable, 

they attached special significance thereto in the further affidavit filed 

after their answering affidavit.  This left me with no option than to 

deal specifically with facts relevant to section 10 in a replying 

affidavit. 

 
29.10. As far as the oral evidence is concerned, it is correct that this 

evidence was initially requested, and allowed, only on the issue of 
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alternative accommodation.  However, in cross examination the 

applicants’ attorney elicited evidence about the first applicant’s 

conduct.  He put it to the respondent that the first applicant made an 

offer to work for her again and asked whether she would employ 

him again.  My response was to say that I would consider it on 

condition that he changed his pattern of conduct. 

 
29.11. The applicants’ attorney also put the following question to the 

respondent in cross-examination (p. 129, line 19):  “… waarom wil u 

nou vir hom daar uitsit?” (Why do you now want to evict him from 

there?). 

 
30. This prompted, and justified, the respondent’s attorney to raise particulars 

about the first applicant’s conduct and the reasons for eviction in re-

examination.  There were no surprises and no unfair trial. 

 
31. In any event the requirements of section 11 of ESTA were also met.  It was 

clearly just and equitable to grant an eviction order, given on the one hand 

that the first applicant had no right to reside on the farm and his misconduct, 

and on the other hand the respondent’s prejudice in farming operations and 

housing of other employees. 

 
32. It is significant that the applicants did not deny the first applicant’s misconduct 

as alleged in the written warnings and letter of dismissal attached to the 

founding affidavit.  In the first respondent’s answering affidavit he admitted 
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that he received the letter and that he was informed that he was dismissed, 

but he did not deny the misconduct stated in the letter and preceding written 

warnings. 

 
33. Ad paragraph 10.2: 

 
33.1. There was indeed proper compliance with all the requirements of 

ESTA, which is clear from the judgements of the MC and the LCC.  

I nevertheless shortly refer to these requirements. 

 
Termination of right of residence on terms of section 8 of ESTA: 

 
33.2. In terms of section 8(1) an occupier’s right of residence may be 

terminated on any lawful ground, provided that it is just and 

equitable, in particular with regard to certain specified factors. 

 
33.3. The applicants never disputed that there was a lawful ground for 

termination of their right of residence.  The lawful ground is 

embodied in the following: 

 
33.3.1. Even though he knew that his employment was terminated, the first 

applicant did not take the matter to the CCMA before it was too late. 

 
33.3.2. The first respondent’s housing on the land was subject to his 

behaviour and his housing was operative while he was employed by 

his employer. 
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33.3.3. Therefore, his right of residence would terminate when his 

employment terminated. 

 
33.3.4. His employment was indeed terminated on 18 April 2008 by written 

notice and his efforts to have this overturned at the CCMA failed.  It 

must be accepted that the first respondent was lawfully dismissed 

on 18 April 2008 which in law (in terms of his employment 

agreement) terminated his right of residence. 

 
33.3.5. In terms of the agreement notice of one month had to be given for 

vacation of the first applicant’s house on the land. 

 
33.4. The applicants made the point in the SCA with reference to 

Landbounavorsingsraad v. Claassen 2005 (3) S.A. 410 (LCC) at 

paragraph [14], that there had to be a termination of the right of 

residence separate from the termination of the underlying cause, 

i.e. the employment contract. 

 
33.5. However, there is nothing in the case law or the wording of section 

8(1) to indicate that termination of employment and termination of a 

right of residence must be embodied in different documents and/or 

take place on different occasions. 

 
33.6. In the present case there was a termination of the right of residence 

separate and distinct from the termination of employment: 
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33.6.1. In the first paragraph of the relevant letter dated 18 April 

2008 the employment was terminated, followed by the 

reasons therefore. 

 
33.6.2. In the second last paragraph the first applicant was further 

(“verder”) informed that he had to vacate the house and 

leave the farm by 18 May 2008. 

 
33.7. The next issue is whether the notice of termination of residence was 

just and equitable.  The applicants’ complaint in this regard is that, 

when the notice was handed to the first applicant, he was only told 

that it was a termination of employment and the contents thereof 

were not explained to him. 

 
33.8. However, the applicants do not allege and explain any negative 

effect that this failure could have had.  Justice and equitability 

cannot hang in the air and in casu any failure to explain the 

contents of the notice, did not have any effect whatsoever on later 

events. 

 
33.9. In particular: 

 
33.9.1. Even though he knew that his employment was terminated,  

  the first applicant did nothing before it was too late. 

 
33.9.2. The first applicant in any event did not respond to the 
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notice – in other words, any failure to explain the letter in full, 

did not cause the first applicant to give up occupation which 

he otherwise would not have done. 

 
33.9.3. At some stage, at the latest when he consulted his attorneys 

after service of the application, the first applicant must have 

been aware of the full contents of the notice and he then had 

ample opportunity to address the question whether it was just 

and equitable that his right of residence was terminated, 

which he in fact did in his opposition to the application. 

 

33.9.4. The first applicant never disputed that a month was   

  reasonable notice to vacate and he in any event never  

  vacated. 

 
33.9.5. The first applicant admitted that he ignored the notice. 

 
33.10. As far as the content of the notice is concerned, it was clearly just 

 and equitable.  The reasons for the termination of residence are  

 sound and set out fully. 

 

Procedural requirements of section 9(2) and (3) of ESTA): 

 
Notice under section 9(2): 

 
33.11. The proviso to section 9(2)(d) reads as follows: 
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Provided that if a notice of application to a court has, after the termination 

of the right of residence, been given to the occupier, the municipality and 

the head of the relevant provincial office of the Department of Rural 

Development and Land Reform not less than two months before the date 

of the commencement of the hearing of the application, this paragraph 

shall be deemed to have been complied with. 

 
33.12. In the present case the hearing of the application commenced 

 much longer than two months after the application was launched.  

 There was proper notice to the first applicant under the proviso. 

 
33.13. This is borne out by the following: 

 
33.13.1. According to the recording of the hearing, same commenced 

  on 5 October 2012. 

 
33.13.2. The first applicant deposed to his answering affidavit on  

  17 September 2009, which must have been after service of  

  the application. 

 
33.14. As far as the Department of Land Affairs and the Municipality are 

 concerned, there was no real and bona fide dispute on the 

 allegation that notice was given to them, despite the fact that proof 

 of sending per registered post was not provided. Paragraphs 12 

 and 13 of the founding affidavit (page 105) were not denied. 
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33.15. In any event both the Department and the Municipality were aware 

 of the application by 17 September 2009, which is much more than 

 two months before commencement of the hearing. 

 
33.16. The date of 17 September 2009 is the date upon which the 

 applicants’ attorney at the time, Ms Rose, deposed to an affidavit. 

 
33.17. She stated that she was instructed by the Department of Land 

 Affairs to act on behalf of the applicants.  The Department must 

 have had proper and full knowledge of the application in order to 

 instruct an attorney to act on behalf of the occupiers. 

 
33.18. Ms Rose further stated that she met with a representative of the 

 Municipality with regard to alternative accommodation on 15 

 September 2009.  This is confirmed in a letter from the Municipality 

 dated 17 September 2009. 

 
Probation officer’s report: 

 
33.19. The circumstances of the present case are exactly within the ambit 

 of the dictum from Ramsamer N.O. a. o. v. Olivier (LCC 03/R14) 

 [2014] ZALCC 3 at par. [17]. 

 
33.20. Proper consideration of the circumstances leads to only one 

 conclusion, namely that the hearing had to proceed without the 

 report. 
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33.21. The circumstances are that every party had ample opportunity to 

 raise all relevant facts and fully state his/her case and that the 

 Court of first instance conducted an inspection in loco. 

 
Compliance with section 10 or 11 of ESTA: 

 
33.22. I respectfully submit that section 10(1) was complied with and that 

 such compliance appears from the founding affidavit in the MC and 

 annexures thereto. 

 
33.23. In terms of section 10(1) an eviction order can be granted if, inter 

 alia:   

 
33.23.1. the occupier has breached section 6(3) and the court is  

  satisfied that the breach is material and that the occupier has 

  not remedied such breach; or 

 
33.23.2. the occupier has committed such a fundamental breach of  

  the relationship between him/her and the owner or person in  

  charge, that it is not practically possible to remedy it, either  

  at all or in a manner  which could reasonably restore the  

  relationship. 

 
33.24. In terms of section 6(3)(b) an occupier may not intentionally and 

 unlawfully cause material damage to the property of the owner or 

 person in charge. 
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33.25. In terms of a written warning dated 8 April 2008, the first applicant 

 consumed alcohol, drove a tractor in a reckless manner and broke 

 a front wheel of the tractor.  He also refused to blow, which can 

 only be a reference to an alcohol test. 

 
33.26. It is submitted that damage to a front wheel of a tractor caused by 

 recklessness is material and that the incident related to abuse of 

 alcohol.  The abuse of alcohol is a general theme throughout all the 

 written warnings and it is also mentioned in the letter of termination 

 of service and right of residence.  It is clear that, despite all the 

 warnings, the first applicant did not stop his abuse of alcohol and it 

 is therefore clear that he did not remedy his breach of section 

 6(3)(b). 

 
33.27. From the written warnings it is also evident that the first applicant 

misbehaved towards the respondent in a manner which 

fundamentally breached the relationship between them and that it is 

not practical to restore the relationship.  He even shouted and 

verbally abused her.  Nobody can be expected to put up with the 

first applicant’s behaviour. 

 
33.28. Apart from this misconduct emanating from the founding affidavit, 

there is also the further misconduct referred to in further affidavits 

and evidence and the inspection in loco.  The  Magistrates’ Court 
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and the Land Claims Court referred to this in their judgements. 

 
33.29. An eviction is also justified under section 11 of ESTA.  It can never 

be just and equitable to expect from the respondent to put up with 

the first applicant’s behaviour.  Eviction is the only solution. 

 
34. Ad paragraph 11: 

 
34.1. For the reasons stated above, I deny that the applicants are entitled 

to ancillary relief in this Honourable Court, because the main 

application should not be entertained. 

 
34.2. In any event the applicants can not simply be restored “to continue 

to use the land in the manner in which they had done prior to their 

eviction”. 

 
34.3. I have already mentioned that the first applicant kept animals that 

caused damage to the crops on the farm.  The relief as prayed for 

will allow him to continue with this unlawful behaviour. 

 
35. Ad paragraphs 13 to 87: 

 
I respectfully refer to what I have said above on these aspects. 

 
36. Ad paragraphs 88 to 92: 

 
36.1. These are mainly hearsay evidence, which I dispute. 
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36.2. As far as I could establish, the first applicant’s present employer 

 provided him and his family with suitable alternative 

 accommodation on his farm. 

 
36.3. At the time of signing of this affidavit, the applicants had sufficient 

 time to file their own affidavits but it is conspicuous that none was 

 forthcoming. 

 
37. Ad paragraph 93: 

 
I deny that there are any reasons for a costs order against me.  I acted bona 

fide in the interest of the farming activities on the farm. It is the first applicant’s 

own behaviour, persisted with until the very end that caused his eviction. He, 

for instance, never removed the animals that caused damage to crops. 

 
 

I respectfully request the Honourable Court to dismiss the urgent application and 

to make an appropriate cost order. 

 

 
-------------------------------------- 

DEPONENT 
 
 
 
Signed and sworn to before me at …………………………… on this ………. day 
of ……………………………………. 20 ………. after the deponent acknowledged 
that she understood the contents of this affidavit, that she had no objections to 
the taking of the prescribed oath, that she regarded the prescribed oath as 
binding on her conscience and after the regulations contained in Government 
notice no R1258 of 21 July 1972 were complied with. 
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----------------------------------------- 
COMMISSIONER OF OATHS 

 


