
1 
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT 255/2015 

HIGH COURT CASE NO.: 6588/2015 

In the matter between 

 
 
ROBERT MCBRIDE Applicant for Confirmation 
 
 
and 
 
 
THE MINISTER OF POLICE  First Respondent 

THE MINISTER OF PUBLIC SERVICE  
AND ADMINISTRATION  Second Respondent 

 

NOTICE OF OPPOSITION TO CONFIRMATION AND NOTICE OF APPEAL IN 
TERMS OF RULE 16(2)  

 

KINDLY TAKE NOTICE THAT the First Respondent opposes the confirmation of the 

order of the Honourable Justice Kathree-Setiloane delivered in the High Court of South 

Africa (Gauteng Division, Pretoria) on 4 December 2015 under case number 6588/15 in 

which it was declared that –  

1.1 sections 6(3)(a) and 6(6) of the Independent Police Investigative Directorate 

Act 1 of 2011; 

1.2 sections 16A(1), 16B, 17(1) and 17(2) of the Public Service Act, 1994; and 

1.3 Regulation 13 of the IPID Regulations for the Operation of the Independent 

Police Investigative Directorate (GNR 98 GG 35018 of 10 February 2012) 
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("the impugned provisions”), 

are unconstitutional and unlawful to the extent that they purport to authorise the 

Minister of Police to suspend, take any disciplinary steps pursuant to suspension, 

or to remove from office the Executive Director of the Independent Police 

Investigative Directorate (“IPID”), as well as various ancillary orders related to the 

order of constitutional invalidity.   

2. A copy of the judgment and order is attached to the Application for Confirmation 

in terms of Rule 16(4) filed on 15 December 2015 marked “Annexure A”. 

3. The grounds on which the First Respondent opposes the confirmation order are 

set out below. 

TAKE FURTHER NOTICE THAT to the extent that the confirmation proceedings do not 

traverse all of the findings in the judgment, the First Respondent hereby notes an 

appeal to this Honourable Court in terms of Rule 16(2) against the judgment and 

paragraphs 1 to 8 of the order of the Honourable Justice Kathree-Setiloane delivered in 

the High Court of South Africa (Gauteng Division, Pretoria) on 4 December 2015 under 

case number 6588/15. 

TAKE FURTHER NOTICE THAT the findings of fact and the rulings of law appealed 

against and the grounds upon which the appeal is founded are as follows: 
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The meaning of independence required by section 206(6) of the Constitution 

1. The learned judge erred in her interpretation of section 206(6) of the Constitution 

and the nature and degree of independence required of a police complaints 

body. In considering the meaning of independence as required by section 206(6), 

the learned judge –  

1.1 failed to take into account the structure and context of the text of section 

206 of the Constitution which reflects a deliberate choice by the drafters of 

the Constitution to vest the constitutional responsibility for effective policing 

and the oversight of police functions in the Minister of Police; 

1.2 failed to appreciate and to take into account the distinction between anti-

corruption bodies and police oversight bodies.  In particular, the learned 

judge erred in her factual conclusion that IPID and the Directorate for 

Priority Crime Investigation (“DPCI”) “perform similar, if not identical 

functions with respect of investigating corruption” (para 19). The learned 

judge should have found that IPID and the DPCI are fundamentally different 

institutions as to mandate, functions and operations;  

1.3 specifically, the learned judge should have concluded that IPID’s corruption 

fighting mandate is constrained by the Constitution. Unlike the DPCI, IPID 

has no mandate to investigate politicians, such as the Minister. Its mandate 

(inclusive of the corruption mandate) is to investigate the conduct of the 

police, in their capacity as employees of the South African Police Service, 

who are ultimately accountable to the Minister of Police; 

1.4 the learned judge should accordingly have concluded that there is no 
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similarity of functions between the mandate of the DPCI and the mandate of 

IPID.  Alternatively, the learned judge should have held that any similarities 

in regard to their scope of work are not material for the purposes of 

determining the nature and degree of independence required of IPID, as 

distinct from DPCI.   

2. The learned judge held incorrectly that the decisions of this Court in Glenister v 

President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) 

(“Glenister II”) and Helen Suzman Foundation v President of the Republic of 

South Africa and Others; Glenister v President of the Republic of South Africa 

2015 (2) SA 1 (CC) (“Helen Suzman”) pertaining to the requirements of 

independence for a specialist anti-corruption body such as the DPCI, were 

applicable to IPID.  In particular, the learned judge erred in –  

2.1 directly applying the reasoning in Glenister II and Helen Suzman to the 

current matter (para 51), and by concluding that the determination of the 

constitutionally required independence for IPID must “accord with” the 

findings in these two decisions; (para 55) and 

2.2 holding that the “operational and structural independence of IPID must be at 

least as strongly protected as that of the DPCI – if not stronger”; (paras 17 

and 21) 

2.3 in making these findings, the learned judge incorrectly concluded that the 

independence of the head of the DPCI was “stronger” than that of the head 

of IPID.  In employing the said adjective, the learned judge wrongly based 

her conclusions on a flawed comparator.  The correct approach to resolve 
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the constitutional arguments was to read, interpret, and reason through the 

internal structure of the Independent Police Investigative Directorate Act 1 

of 2011 (“IPID Act”) in the light of the Constitution.  The blanket application 

of the DPCI jurisprudence to the IPID fails to have regard to the basic 

design of the Constitution:  the obligation for the government to establish 

the respective bodies arises out of different constitutional provisions; the 

bodies are to fulfil different mandates; and the structure of their 

independence is different. 

3. The learned judge failed to appreciate that there is no international instrument 

that requires that the only way to ensure independence of a police oversight 

body is for the removal power of its head to be held by Parliament.  The learned 

judge should have found that there is nothing in international law that states that 

a removal power exercised by the Minister of Police vitiates the independence of 

a police oversight body. 

4. In properly considering and applying international law, the learned judge should 

have concluded that the elements of independence, which are required in 

international law, for police oversight bodies are the following: 

4.1 establishment by a constitution or created through legislation; 

4.2 an adequate degree of operational and hierarchical independence from the 

police and the executive to prevent political influence, with complete 

discretion in the exercise of its functions and powers; 

4.3 clear and transparent selection and dismissal criteria with regard to 
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appointments that are subject to political control, and security of tenure; 

4.4 independent and sufficient funding and resources; and 

4.5 accountability in the form of reporting to Parliament and to the Minister. 

5. The learned judge should have concluded that the IPID Act meets all these 

requirements. 

6. The learned judge failed to appreciate that while the removal of the Executive 

Director of IPID is an element of the independence of IPID, it is not constitutive of 

it.  The learned judge should have considered the legislation in its entirety and 

balanced the removal power with other provisions of the IPID Act that provide 

operational and financial independence for IPID and ensure its effective 

functioning, and hence protect and uphold its independence.  

Whether the IPID Act meets the required level of independence 

7. The learned judge erred in finding that the removal power in section 6(6) of the 

IPID Act is inconsistent with the nature of independence which IPID is required to 

have under section 206(6) of the Constitution and international law, because it 

does not provide for parliamentary oversight in relation to the suspension, 

discipline or removal of the Executive Director (para 46) and does not afford the 

Executive Director the security of tenure required for the national head of an 

independent investigative body into police misconduct, including corruption. In 

particular, the learned judge erred in –  

7.1 finding that “it is imperative that the suspension and removal from office of 
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the Executive Direction be subject to parliamentary oversight through a veto 

power” (para 55); and 

7.2 in equating the removal power in section 6(6) of the IPID Act with undue 

political interference with or in IPID.   

8. The learned judge should have found that –  

8.1 the potential for abuse of power is not relevant to the constitutionality of the 

section 6(6) of the IPID Act; and 

8.2 the IPID Act meets all the elements of independence for police oversight 

bodies.  In particular, the removal power contained in section 6(6) of the 

IPID Act does not infringe the constitutional requirements of independence. 

The admissibility of the expert evidence of Mr David Bruce 

9. The learned judge erred in admitting the expert evidence contained in the 

affidavits of Mr David Bruce adduced by the First Amicus Curiae in the High 

Court, the Centre for the Advancement of the South African Constitution. (para 

10)  In particular, the learned judge erred in finding that Mr Bruce’s affidavit –  

9.1 was “directly relevant to the issues under consideration in this matter” and a 

“novel and helpful contribution” (para 9); and 

9.2 would clarify the factual context and “informs the meaning of the concept of 

‘adequate independence’" for police complaints bodies and against which 

section 6(6) of the IPID Act and the related impugned sections were to be 

measured. (para 9) 
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10. The learned judge further erred in relying on the evidence of Mr Bruce solely and 

to the exclusion (without any recorded reasons) of the expert affidavit of 

Dr Setlhomamaru Isaac Dintwe filed by the Minister of Police in answer to the 

affidavit of Mr Bruce. 

11. In any event, the learned judge should instead have found that – 

11.1 the determination of the constitutional validity of the impugned sections was 

within the sole competence of the High Court;  

11.2 Mr Bruce’s evidence was therefore irrelevant, of no appreciable help to the 

court, and accordingly inadmissible; and 

11.3 to the extent that the evidence of Mr Bruce was admissible, it should have 

been weighed together with the evidence of Dr Dintwe, unless there was a 

proper basis to reject the evidence of Dr Dintwe, in its entirety, which the 

learned judge appears to have done.  

Remedy 

12. The learned judge erred in – 

12.1 finding that the ancillary orders in paragraphs 2 to 6 of the order (para 77) 

are automatically subject to confirmation and would have no force until 

confirmed by this Court, alternatively that the referral to this Court for 

confirmation of the orders in paragraphs 2 to 6 was necessary in law or in 

the circumstances of this case (paras 74 to 75); and  

12.2 in failing properly to appreciate the powers accorded to the High Court 
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under section 172(2)(b) of the Constitution. 

13. The learned judge erred further in setting aside the decisions of the Minister of 

Police to suspend Mr McBride from the position of Executive Director of IPID and 

to institute a disciplinary enquiry into Mr McBride’s alleged conduct (paras 4 and 

5 or the order at para 77).  In particular, the learned judge – 

13.1 failed to take into account the strong prima facie case of misconduct against 

Mr McBride, and that the Minister of Police, when he took the decisions to 

suspend and initiate disciplinary proceedings against Mr McBride, acted 

without any improper motive, and rationally and reasonably taking into 

account the information before him at the time; 

13.2 failed to appreciate and to take into account that the very issue which 

resulted in the institution of disciplinary proceedings was the legitimate 

concern of the Minister of Police as to whether Mr McBride was fit to remain 

in office in light of his misconduct; and 

13.3 should have found that the delays in the finalisation of the disciplinary 

proceedings caused by the setting aside of the Minister of Police’s decisions 

are inimical to the interests of justice, detrimental to the independence of 

IPID, and that there is a strong public interest in the finalisation of 

disciplinary proceedings. The Minister’s decisions to suspend and initiate 

disciplinary proceedings against Mr McBride should have been preserved in 

the interests of justice and equity. 

14. It was further incorrect for the learned judge to order that sections 17DA(3) to 
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17DA(7) of the South African Police Services Act 68 of 1995 (“the SAPS Act”) 

must apply to the suspension and removal of the Executive Director of IPID, with 

such changes as required by the context. (para 67; and para 3 of the order at 

para 77).  Such a remedy was not effective, just or equitable. 

15. In particular, the learned judge erred in concluding that “all that is required of 

Parliament, is to take a resolution to initiate the removal proceedings in a 

committee of the National Assembly, and the Minister may then suspend 

McBride” and that “the process to be followed in so far as the disciplinary 

proceedings against McBride is concerned would require no reinvention, as there 

is precedent for it in respect to the Head of DPCI in the SAPS Act”. (para 67) 

16. In making this finding, the learned judge failed to appreciate that the manner in 

which sections 17DA(3) to 17DA(7) of the SAPS Act are to be applied is vague 

and ineffective, and that the institution of any disciplinary proceedings is 

contingent on the administrative machinery necessary to operationalise them. 

Sections 17DA(3) to 17DA(7) of the SAPS Act are silent about inter alia: 

16.1 the nature of and manner in which any process, investigation or inquiry is to 

be initiated; 

16.2 how or in what form the grounds for removal are to brought to the attention 

of Parliament; 

16.3 the process to be followed in the enquiry; 

16.4 the rights to be accorded to the parties, including the right to legal 

representation; 
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16.5 The precise manner in which the enquiry is to be conducted, including its 

chairing and determination of the factual allegations of misconduct; and 

16.6 The applicable time periods for the effective resolution of the dispute. 

17. The learned judge accordingly failed to ensure the independence of IPID by 

putting in place a Parliamentary disciplinary process for the Executive Director of 

IPID in circumstances where no such process or procedure exists, and in the 

absence of a clear set of disciplinary rules to be applied. 

18. The learned judge further erred in ordering the Minister of Police to pay the costs 

of Mr McBride. 

19. In the circumstances, the learned judge erred in granting paragraphs 1 to 8 of the 

order in paragraph 77 of the judgment. 

 

TAKE NOTICE FURTHER that the First Respondent has appointed the offices of its 

attorneys, Hogan Lovells (South Africa) Incorporated as Routledge Modise 

Incorporated, and business email address of SJ Thema, as indicated below as the 

addresses at which it will accept all notices and service of documents in these 

proceedings. 

DATED at JOHANNESBURG on this the 11th day of JANUARY 2016 
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_____________________________ 
HOGAN LOVELLS (SOUTH AFRICA) 
INCORPORATED AS ROUTLEDGE 
MODISE INCORPORATED 
Attorneys for the First Respondent 
22 Fredman Drive  
Sandton  
Tel: 011 775 6386  
Fax: 086 688 1489 
Email: sj.thema@hoganlovells.com 
Ref: I35771/SJ Thema/U Ahir/dn 

 
 
TO:  THE REGISTRAR  

CONSTITUTIONAL COURT OF SOUTH AFRICA 
BRAAMFONTEIN 

 

AND TO: THE REGISTRAR  
HIGH COURT OF SOUTH AFRICA (GAUTENG DIVISION, PRETORIA) 

 
AND TO: ADAMS & ADAMS 

Attorneys For Applicant 
Lynwood Bridge Office Park 
4 Daventry Road 
Lynwood Manor 
Tel.: 0124326000 
Email: jac.marais@adamsadams.com  
Ref.: JSM/vc/LT2526     Service Via Email 

 
AND TO: THE STATE ATTORNEY 

Attorney for the Second Respondent 
316 Thabo Sehume Street 
Pretoria 
Email: ccory@justice.gov.za 
Ref.: 005/2015/Z39      Service Via Email 

 
AND TO: COUNCIL FOR THE ADVANCEMENT OF THE SOUTH AFRICAN 

CONSTITUTION 
 Amicus Curiae 
 c/o Legal Resources Centre 

Johannesburg 
c/o Gilfillan Du Plessis Inc 
First Floor, LHR Building 
357 Visagie Street 
Pretoria 
Email: avani@lrc.org.za  
Ref.: A Singh/M Power/7014810J/J60   Service Via Email 

 

mailto:sj.thema@hoganlovells.com
mailto:jac.marais@adamsadams.com
mailto:ccory@justice.gov.za
mailto:avani@lrc.org.za
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AND TO: HELEN SUZMAN FOUNDATION 
  Amicus Curiae 
  c/o Webber Wentzel 

Johannesburg 
c/o Hills Incorporated Attorneys 
835 Jan Shoba Street 
Pretoria 
Email: vlad.movshovich@webberwentzel.com / 
poola.dela@webberwentzel.com    Service Via Email 

  Ref.: V Movshovich/M Hathron/P Dela/S McKenzie/D Rafferty/2329211 
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