
 

 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No: CCT 156/15   

High Court, Johannesburg Case No: 17077/2012 

 

In the matter between: 

 

THE MEC FOR HEALTH, GAUTENG Applicant 

and  

VUYISILE EUNICE LUSHABA Respondent 

 

 

GROUNDS OF OPPOSITION 

 

 

I, 

JUSTICE REICHLIN RAMSAMY 

do hereby make oath and say that: 

 

INTRODUCTION: 

 

1. I am the respondent’s attorney of record practising as such at 1403 Metlife Building, 

391 Anton Lembede (formerly Smith) Street.  I have represented her throughout 

these proceedings and I am duly authorised to continue to do so, to depose to this 
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affidavit on her behalf and to take all other necessary steps to oppose this 

application for leave to appeal.   

 

2. The facts herein are true and correct and, unless otherwise stated or indicated by the 

context, fall within my personal knowledge.  

 

3. In this affidavit, I do not intend to deal with each and every paragraph in the 

founding affidavit in support of the applicant’s application for leave to appeal, but to 

deal with the broad issues raised.   Allegations which are not expressly admitted, or 

which are inconsistent with what is contained in this affidavit, should be taken to be 

denied.   

 

SYNOPSIS: 

 

4. This application concerns a proposed appeal against a judgment on of a claim for 

damages by the respondent (“Ms Lushaba”) on behalf of her severely disabled son, 

Menzi, who is now 15 years old.  Ms Lushaba was successful in the High Court 

(Gauteng Local Division, Johannesburg).  The trial Judge, Robinson AJ, found that 

the staff who attended on Ms Lushaba when she presented at Charlotte Maxeke 

Johannesburg Academic Hospital on 30 June 2000 and 36 weeks pregnant were 

negligent in not performing a caesarean section timeously, and that this caused or 

contributed to Menzi’s condition.  The High Court judgment was handed down on 

16 October 2014 (“first judgment”). 
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5. In addition to upholding Ms Lushaba’s claim together with costs on the attorney 

client scale, Robinson AJ in the first judgment raised serious questions regarding the 

conduct of the applicant (“MEC”) in proceeding with a defence to the claim,
1
 

particularly since there was agreement in the expert’s joint minute on the essentials 

of the case, and also pointed out the “lamentable conduct” of the state attorney in 

the conduct of the matter.
2
  Accordingly, Robinson AJ issued a rule nisi requiring 

the MEC to file an affidavit as to why she should not be held personally liable for 

the costs de bonis propriis jointly and severally alternatively to identify such 

persons in the department of Health of Gauteng and the office of the state attorney 

who were involved and to give reasons as to why they should be so held liable. 

 

6. The first judgment amounted to a complete victory for Ms Lushaba.  She had 

succeeded in proving her claim against the MEC with attorney client costs, and had 

no legal interest in the question of which state employee should be ordered to 

contribute to these costs.  Accordingly, she did not file any further affidavits, nor did 

she participate in the hearing prior to the second judgment.
3
 

 

7. The second judgment, also per Robinson AJ, dealing solely with the issue of costs, 

was handed down on 26 November 2014, following the filing of further affidavits 

by the MEC and various state officials and a further hearing.  The effect of the 

second judgment is to hold three state officials personally responsible (de bonis 

propriis) jointly and severally for 50% of the costs which the MEC was ordered to 

                                                 
1
First Judgment, Annexure A to the Founding Affidavit at para 128. 

2
First Judgment, Annexure A to the Founding Affidavit at para 132. 

3
This hearing took place on 28 October 2014.  Second Judgment, annexure B to the Founding Affidavit, 

para 2. 
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pay to Ms Lushaba in the first judgment.  The second judgment also requested the 

Law Society of the Northern Provinces to investigate the conduct of the State 

Attorney in the litigation. 

 

8. The MEC applied to the High Court for leave to appeal both the first and second 

judgments.  In respect of both judgments, the application for leave to appeal was 

dismissed with costs on the ground that there was no reasonable prospect that 

another court may come to a different conclusion.
4
  The judgment in the application 

for leave to appeal was handed down on 4 February 2015. 

 

9. Thereafter, the MEC applied to the Supreme Court of Appeal for leave to appeal, 

again in respect of both judgments.  This application was dismissed with costs by 

Brand and Mbha JJA on 28 April 2015 on the ground that “there is no reasonable 

prospect of success in an appeal and there is no other compelling reason why an 

appeal should be heard.”
5
 

 

10. Dissatisfied with this outcome, the MEC made an application to the President of the 

Supreme Court of Appeal in terms of section 17(2)(f) of the Superior Courts Act, 10 

of 2013 for “reconsideration” of the order refusing leave to appeal on the ground of 

“exceptional circumstances”.  This request for reconsideration was similarly 

dismissed with costs on the ground that “the requirement of exceptional 

circumstances has not been satisfied”.
6
 

 

                                                 
4
Annexure C to the Founding Affidavit, para 22. 

5
Annexure D to the Founding Affidavit. 

6
Annexure E to the Founding Affidavit. 
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11. The MEC now applies for leave to appeal to this Court, and in doing so, seeks for 

the first time to contend that the matter raises constitutional issues.  The applicant 

states: “the judgment of the court a quo implicates critical constitutional matter and 

that it would be in the interest of justice that leave to appeal to this Honourable 

Court be granted and the judgment[s] be set aside entirely.”
7
I deal further below 

with the fact that: 

 

11.1. It is impermissible for the MEC to seek to raise a constitutional issue for 

the first time at this very late stage in the litigation, the matter having already 

been dealt with three times by the High Court and twice by the Supreme Court 

of Appeal; and 

 

11.2. In any event, there are no constitutional issues at stake in the application, 

which was essentially a private matter between individual litigants and it is not 

in the interests of justice that leave to appeal be granted. 

 

12. The MEC’s primary challenge in this Court seems to lie against the second 

judgment, relating to the costs order de bonis propriis, although it is also submitted 

on her behalf that the High Court’s “finding on liability wrongfully costs [sic] 

aspersions on the dignity of [the MEC’s] employees who treated the Respondent”. 

 

13. The respondent contends that both the first judgment (dealing with liability) and the 

second judgment (dealing with the costs order) are correct on the facts and the law 

                                                 
7
Founding Affidavit, para 12. 
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and there is no prospect of this Court coming to a different decision in respect of 

either judgment. 

 

14. Furthermore, and to the extent that this Court is inclined to grant leave to appeal in 

respect of any of the issues raised, the respondent submits that leave to appeal 

should be granted only in respect of the costs de bonis propriis order in the second 

judgment.  The first judgment is, with respect, unassailable, and it would do further 

injustice to prevent Ms Lushaba from being in a position to enforce that judgment 

since it amounted to a life-changing victory for her and for Menzi, which will give 

him access to much needed medical and therapeutic care. 

 

15. In fact, although the MEC makes the allegation that it would be in the interests of 

justice for leave to appeal to be granted in respect of the second judgment, she does 

not make the same allegation in respect of the first judgment on the issue of liability.  

This omission is telling – the issue of liability which was dealt with in the first 

judgment is, quite simply, not a matter which it would be appropriate for this Court 

to deal with. 

 

16. In the premises, the respondent makes the submission that leave to appeal should be 

refused on the grounds that: 

 

16.1. It is not in the interests of justice for this Court to grant leave to appeal; 
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16.2. There are no substantial points of law or factual issues of great 

importance which justify the appeal;  

 

16.3. The appeal bears no prospects of success; and 

 

16.4. The appeal in any event raises no constitutional issue or does not fall to 

be determined by a constitutional issue.   

 

17. In what follows I set out and deal with: 

17.1. A point in limine regarding the timing of the application and the fact that 

it was instituted outside of the 15 day period provided for in Rule 19 of the 

Rules of the Constitutional Court; 

 

17.2. The common cause facts giving rise to the application; 

 

17.3. The appeal on the merits relating to the first judgment; and 

 

17.4. The appeal against the second judgment. 

 

IN LIMINE 

 

18. The applicant applies for leave to appeal against the two judgments and orders of the 

Gauteng Local Division of the High Court, Johannesburg (Annexures A and B to the 
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Application for Leave to Appeal), dated 16 October 2014 and 26 November 2014 

respectively.
8
 

 

19. As set out above, the applicant then applied for leave to appeal against the first and 

second judgments both to the High Court and the Supreme Court of Appeal.  

Assuming, in the applicant’s favour, that it is the refusal of leave to appeal by the 

Supreme Court of Appeal which is sought to be challenged in this Court (and not the 

decision of the High Court which has been superseded by the subsequent 

applications for leave to appeal),
9
 this application is in any event out of time and 

ought to be dismissed with costs: 

 

19.1. The Supreme Court of Appeal (per Brand and Mbha JJA) dismissed the 

application for leave to appeal with costs on 28 April 2015;
10

 

 

19.2. Thereafter the Applicant applied for reconsideration of the dismissal of 

the application for leave to appeal in terms of section 17(2)(f) of the Superior 

Courts Act.
11

  This application was dismissed with costs on 3 August 2015.
12

 

 

                                                 
8
Founding Affidavit, Paragraph 5. 

9
As stated in Founding Affidavit, Paragraph 5. 

10
Annexure D to the Founding Affidavit. 

11
Section 17(2)(f) of the Superior Courts Act 10 of 2013 states:  “The decision of the majority of the 

judges considering an application referred to in paragraph (b), or the decision of the court, as the case 

may be, to grant or refuse the application shall be final: Provided that the President of the Supreme 

Court of Appeal may in exceptional circumstances, whether of his or her own accord or on application 

filed within one month of the decision, refer the decision to the court for reconsideration and, if 

necessary, variation.” 

12
Annexure E to the Founding Affidavit. 
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20. Rule 19(2) of the Rules of the Constitutional Court states: 

A litigant who is aggrieved by the decision of a court and who wishes to 

appeal against it to the Court must, within 15 days of the order against 

which the appeal is sought to be brought and after giving notice to the 

other party or parties concerned, lodge with the Registrar an application 

for leave to appeal: Provided that where the Supreme Court of Appeal 

has refused leave to appeal the period prescribed in this rule must run 

from the date of the order refusing leave
13

. 

 

21. It is submitted that the application for reconsideration in terms of 19(2)(f) of the 

Superior Courts Act is not an additional appeal step which entitles the applicant to 

delay its application for leave to appeal to this Court.  If the applicant wished to 

apply to this Court, it ought to have done so simultaneously with its application for 

reconsideration to the SCA and to have informed this Court of the fact in terms of 

Rule 19(3)(d) of this Court.  This, I submit, is the direct consequence of the proviso 

to rule 19(2) set out above. 

 

22. It follows that this application ought to have been brought within 15 days of 28 

April 2015.  This was not done (this application for leave to appeal was launched on 

25 August 2015) and the MEC has made out no case for condonation of the late 

filing of this application for leave to appeal.  In the premises, the application for 

leave to appeal should be dismissed with costs on this ground alone. 

 

                                                 
13

 As prescribed by Practice Direction Dated 17 March 2015 
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DISCUSSION OF THE FACTS 

 

23. The facts giving rise to this application are set out comprehensively in the first 

judgment.
14

  I do not repeat them all here, save to record the following:  

 

23.1. Ms Lushaba was 36 weeks pregnant when she presented at the Charlotte 

Maxeke Johannesburg Academic Hospital (formerly Johannesburg General 

Hospital) on 20 June 2000 at 12h00.  She attended the Midwife Obstetric Unit 

(“MOU”) complaining of dizziness and constant pain in her abdomen since 

10h00 that day;
15

 

 

23.2. The staff who attended Ms Lushaba at the MOU found her to be pale and 

hypotensive (low blood pressure of 70/40), and referred her to the labour 

ward.
16

  The foetal heart rate was noted as 150 beats per minute. 

 

23.3. At 13h00, Ms Lushaba was assessed by a medical intern, Dr Manga, in 

the labour ward.  Dr Manga made a provisional diagnosis of placental 

abruption. This condition arises when the placenta conveying nutrients, and, 

most crucially, oxygen to the child in utero starts to separate from the wall of 

the uterus, thereby reducing and potentially ending oxygen flow to the child.  

She made a note to review Ms Lushaba’s condition in four hours, recording that 

she was in “latent labour”;
17

 

                                                 
14

 Annexure A to the founding affidavit. 

15
First judgment, para 1. 

16
First judgment, para . 

17
First judgment, paragraph 16.8. 
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23.4. Dr Manga thereafter telephoned the obstetric registrar, Dr Jeebodh.  Dr 

Jeebodh was in theatre at the time and attended to Ms Lushaba at around 13h45, 

by which stage she was experiencing vaginal bleeding.  Dr Jeebodh confirmed 

an abruption by ultrasound.  By this stage, the foetal heart rate was 100 beats a 

minute, indicating bradycardia which means that the heart is beating abnormally 

slowly such that the foetus is at risk of dying.
18

 

 

23.5. Dr Jeebodh rushed Ms Lushaba into the operating theatre and delivered 

Menzi by way of Caesarean section under general anaesthetic at 14h20.  It was 

confirmed that the placenta was by this time 50% separated from the uterine 

wall.
19

Ms Lushaba was saved but Menzi, the child, is severely disabled, 

suffering from spastic quadriplegic cerebral palsy and epilepsy.  He can neither 

sit nor walk.
20

 

 

24. It was established through the evidence of Dr Jeebodh that Dr Manga who is no 

longer in the employ of the MEC’s department was available to give evidence.  She 

was not called. 

 

25. There was therefore no evidence that there was nobody else that could have been 

called or that Dr Manga could have carried out the Caesarean section herself. The 

evidence from Dr Mashamba established that after a certain level of seniority, 

interns can carry out Caesarean sections themselves.  There is therefore no evidence 

                                                 
18

First judgment, paragraph 3. 

19
First judgment, paragraph 16.14. 

20
First judgment, paragraph 4. 
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that Dr Manga could not have herself have taken charge. 

 

26. An adverse inference on these issues is justified from the failure to call her.  Clearly 

she would not have supported the MEC's case. 

 

27.  It is necessary to state at this point that there was no defence pleaded nor was there 

evidence led of a lack of capacity by reason of staff shortage or lack of resources or 

any other reason which made it impossible to deal adequately with Ms Lushaba’s 

condition. 

 

28. Dr Mashamba, gynaecologist/obstetrician, was the only expert who testified for the 

MEC: 

 

28.1. The report of Dr Mashamba, the only one given by the Defendant, was 

sent to us, the Plaintiff’s attorneys, for the first time during the late afternoon of 

Friday, 3 October 2014 for a trial set down to commence on Tuesday, 7 October 

2014.  Its contents are set out in full in the second judgment of the trial Court. 
21

 

 

28.2. The report is very brief.  After setting out the facts of the birth of the 

injured child, MENZI and his condition at birth and his current condition, Dr 

Mashamba gives certain statistics about abruptio placentae. The conclusion 

then follows.  It reads:  

“ Conclusion 

                                                 
21

 Second judgment, paragraph 61 
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With such serious complications following abruptio placenta the 

outcome of Menzi is strongly associated with the complication 

that the mother had just before delivery.” 

 

28.3. As the Court points out
22

, the report is meaningless for the purpose for 

which it was commissioned and presented to Court.  No basis is set out thereon 

as to how the allegation of negligence may be disputed. 

 

29. When the trial was called on Tuesday, 7 October 2014, it had to stand down to allow 

the experts, Dr Van den Heever for the Plaintiff and Dr Mashamba for the MEC, to 

compile a joint minute since they had not have an opportunity to discuss the matter, 

Dr Mashamba’s report having been given one Court day before. 

 

30. Their joint minute expressed full agreement on the facts and medical consequences 

of the case.  In particular, it was recorded that: 

 

30.1. Nothing happened between 12h00 and 13h00; 

 

30.2. At 13h00, Ms Lushaba was admitted to the labour ward and the 

possibility of abruption was mentioned.  She was treated with analgesics and it 

was recorded that she would be reviewed in 4 hours.  It was recorded that this 

treatment was “unacceptable”,
23

 since a placental abruption constitutes a 

medical emergency which must immediately be dealt with; 

                                                 
22

 Second judgement, paragraph 62 

23
First judgment, paragraph 13.8. 
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30.3. The conclusion of the joint expert minute read as follows:  

 “Lower abdominal pain, lower blood pressure, dizziness is 

abruption placenta until proven otherwise even without PV 

bleeding.  Caesarean should have been done ASAP after 12h00 

most likely with a better outcome”. 

 

30.4. Subsequently, the trial Judge to whom the matter was first allocated 

directed that the experts meet again to explicitly define their area of 

disagreement.  They subsequently added the following caveat to their minute.  

This was to the effect that Dr Mashamba was of the belief that there was no 

guarantee of a better outcome from a Caesarean section as soon as possible after 

12 noon. 

30.5. It has been the contention on behalf of the Plaintiff through that this 

caveat by Dr Mashamba was of no legal significance.  The test in civil trials is 

proof on a balance of probabilities.  The Plaintiff does not have to prove that a 

better outcome was guaranteed, only that it was more likely.  That agreement 

continuing to stand, there was no real issue before the trial Court; 

 

30.6. Dr van den Heever (for Ms Lushaba) testified that an early delivery was 

likely to have had a better outcome and that it was likely to have avoided 

cerebral palsy, 
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31. The sole issue before the High Court was whether the defendant’s negligence caused 

or materially contributed to Menzi’s condition.
24

 

 

32. When he was called to give evidence, the MEC’s expert (Dr Mashamba) indicated 

that he agreed with everything in the joint minute except the conclusion at the end.
25

  

He also stated that when he agreed to the joint minute and at the time he filed his 

expert report, he had not had sight of the hospital records.
26

 

 

33. Despite this admission, Dr Mashamba’s stance in the witness box contradicted the 

joint minute in several respects.  He sought to defend the conduct of the hospital 

staff (including Dr Manga’s catalogue of neglect
27

 
28

) whereas in the joint minute he 

had assessed the conduct of the hospital staff as unacceptable without reservations 

or conditions.
29

In his evidence, he also sought to argue that it may not have made a 

difference when intervention was made since the abruption may have set in at any 

time from 10h00, when Ms Lushaba first began experiencing pain. 

 

                                                 
24

First judgment, paragraph 7. 

25
First judgment, paragraph 70. 

26
First judgment, paragraph 83. 

27
 It is also clear from the evidence of Dr Jeebodh that Manga took no necessary steps.  She attached no 

infusion drip.  She did not attach a CTG machine which would have been essential to monitor foetal 

health and whose tracing would have established abruption.  She did not even attach a catheter to empty 

the Plaintiff’s bladder, when it was common cause that this is essential before carrying out a Caesarean 

section.  

28
 Mashamba was not prepared to criticise any of this.  The reason he gave was he could not be sure that 

Manga had read the relevant guidelines which Mashamba had helped write! 

29
First judgment, paragraph 90 and 94. 
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34. Dr Mashamba was questioned about Dr Manga’s provisional diagnosis of a medical 

emergency yet in the same note directing that Ms Lushaba be re-examined after 4 

hours.  Dr Mashamba attempted to justify this saying that since she made no firm 

diagnosis of abruption, this made sense.  Yet this contradicts his agreement that 

since it is such a serious condition, it must be treated as such unless proved 

otherwise.  A medical emergency does not change its nature because the doctor fails 

to make the correct diagnosis.  Or if, suspecting the correct diagnosis, she fails to 

take the medically approved steps in that situation. 

 

35. Robinson AJ found Dr Mashamba to be an evasive witness, who contradicted 

himself and was unwilling to commit himself to avoid the logical consequences both 

of his own expert report and the joint minute.  She found that he showed bias in 

favour of the MEC. As a glaring example of the extent he was prepared to go to 

excuse the staff's failure to act without delay, he suggested that filling in necessary 

paperwork was a possible valid reason for the delay in carrying out a Caesarean 

section in circumstances, which it was common cause, was a medical emergency 

with potentially fatal consequences for Ms Lushaba as mother and Menzi.
30

 
31

 

 

                                                 
30

First judgment, paragraph 101. 

31
 Incidentally, Mashamba’s evidence, which was particularly poor, plumbed the depths when under 

cross-examination, he claimed that what he meant in the joint minute was a better outcome for the 

Plaintiff as mother rather than Menzi about whom the case was about.  She might in consequence, he said, 

have had a shorter stay in hospital. This was so bizarre that, notwithstanding the bias the Court referred 

to, he eventually recanted and subsequently agreed that he had meant a better outcome for Menzi and the 

Plaintiff. 
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36. By contrast she found Dr van den Heever was a good witness who came across as 

fair and reliable.  She said she had no difficulty in accepting his evidence. 
32

 

 

37. There is no attack in the application before this Court on these conclusions 

concerning these expert witnesses.  It is not even suggested that the conclusion that 

Dr Mashamba was biased was wrong. 

 

38. Robinson AJ rejected Dr Mashamba’s speculation that it was not clear when the 

abruption occurred and accepted the evidence of Dr van den Heever that at 12h00 

when Ms Lushaba was first assessed, the fact that the foetal heartbeat was 150 beats 

per minute indicated that the baby had not yet experienced a serious breach in the 

flow of oxygen and had not incurred brain damage.  Since abruption is a progressive 

condition rather than a once-off event, he continued “had the caesarean been 

performed at or shortly after 12h00, the brain damage would most likely have been 

averted.”
33

 

 

39. Applying the standard test of medical negligence in Kruger v Coetzee,
34

 

Robinson AJ found that there was “little doubt that the defendant was negligent.  An 

emergency was met with indifference.  That, of itself is negligent.”
35

 

 

40. In respect of causation, Robinson AJ applied the test set out by this Court in Lee v 

Minister of Correctional Services 
36

 where it was held that the law does not 

                                                 
32

 First judgment, paragraph 100 

33
First judgment, paragraph 103. 

34
1966 (2) SA 428 (A). 

35
First judgment, para 118. 
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require proof equivalent to a control sample in scientific investigations.  The Court 

is required to identify the correct non-negligent steps.  It must then ask whether that 

conduct had a better chance of preventing the harm that ensued.  The hypothetical 

non-negligent conduct was the performance of the caesarean section without delay 

after Ms Lushaba presented at the hospital at 12h00, a fact which all experts agreed 

would have meant that Menzi would be less likely to be born with cerebral palsy.
37

 

 

41. Accordingly, the High Court upheld Ms Lushaba’s claim with costs on the attorney 

client scale. 

 

THE APPEAL AGAINST THE FIRST JUDGMENT SHOULD BE DISMISSED 

 

42. In her founding affidavit, the applicant contends that the Court “unfairly found the 

applicant’s employees negligent in the manner in which they treated the respondent 

liable for damages [sic].  Such a finding impairs the dignity of the applicant and the 

employees implicated herein.  It is my submission that this issue also raises a 

constitutional matter which this honourable Court should adjudicate.”
38

 

 

43. In making this argument, the MEC submits that this Court should overturn the High 

Court’s refusal to allow Dr Mashamba to resile from the concessions that he had 

made in the joint minute.
39

  At its essence, the MEC’s argument is that, on a correct 

                                                                                                                                               
36

 2013 (2) BCLR 129 (CC) at [56] – [60] 

37
First judgment, para 124. 

38
Founding Affidavit, para 91. 

39
Founding Affidavit, para 98. 
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assessment of the facts, all parties acted reasonably in the circumstances and cannot 

be held liable for the damages suffered by Ms Lushaba.  

 

44. The test for overturning the factual finding of a court a quo is trite.  A court of 

appeal will not disturb the factual findings of a trial court unless the latter has 

committed a “material misdirection”.  Where there has been no misdirection on fact 

by the trial Judge, the presumption is that his conclusion is correct and the appeal 

court will only reverse it where it is convinced that it is wrong.
40

  As the Supreme 

Court of Appeal stated in S v Naidoo,
41

 

 ‘In the final analysis, a Court of appeal does not overturn a trial Court’s 

findings of fact unless they are shown to be vitiated by material 

misdirection or are shown by the record to be wrong.’ 

 

45. The MEC has not identified any “material misdirection” by the High Court in its 

finding that the hospital staff were negligent.  The closest that the MEC comes is in 

alleging that the finding was “unfair”, although no further details are provided as to 

how this alleged unfairness arises.
42

  Nor has the MEC demonstrated that the finding 

of the High Court in respect of negligence was “clearly wrong”.  

 

46. The MEC admits that Dr Mashamba “changed his opinion”
43

 from that which was 

set out in the joint minute because, so it is submitted, he was at the time that he 

                                                 
40

Mkhize v S [2014] ZASCA 52 (14 April 2014). 

41
 [2002] 4 All SA 710 (SCA) para 26.  See too Bennett v ABSA 2011 (4) BCLR 329 (CC). 

42
Founding Affidavit, para 91. 

43
Founding Affidavit, para 97. 
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signed the minute “under the mistaken impression that at 12h00 the Respondent was 

already seen by a doctor in the labour ward.”
44

 

 

47. The MEC argues, as Mashamba did, that the conclusion in the joint minute was 

based on a mistake since he did not know then that at 12 noon, the Plaintiff was in 

the MOU, the Midwifes Obstetric Unit, where surgeries are not performed. 

 

48. There are any number of reasons why this contention makes no sense.  First the 

Defendant led no evidence whatsoever about the functional limitations in the MOU. 

There was specifically no evidence that there is no doctor in or on call to the MOU. 

If that was indeed so, this would be a further ground of negligence in a case which 

has no shortage of such factors.  For if only midwifes operate there without 

supervision by medical doctors, how would it be possible to identify the high risk 

risks cases to refer for urgent attention at a higher level? 

 

49. Mashamba had never visited the unit at this hospital and he could not say there was 

no doctor there. 

 

50. In fact, the only suggestion the Defendant made (through its counsel) about the 

MOU was that it is in a different building very far from the Labour Ward, where the 

surgeries occur. This was to said to justify possible delays. This statement turned out 

to be mistaken.  Dr Jeebodh, the Defendant's witness, confirmed that these sections 

were on different floors of the same building. 

 

                                                 
44

Founding Affidavit, para 96. 
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51. The Defendant's submission loses sight of the fact that on the evidence, whoever 

attended to the Plaintiff in the MOU recognised that there was a complication and 

caused her to be transferred to the Labour Ward where Caesareans regularly occur 

and where she was examined by a doctor at 1pm. This time of examination is not of 

course proof that she arrived there only at that time. 

 

52. The limitations of the MOU are therefore irrelevant to the matter. 

 

53. The Defendant raises another ground of appeal about which little needs to be said.  

This is the argument that the Plaintiff’s pleadings were inadequate or inaccurate as 

to the grounds of negligence. 

 

54. The MEC’s papers in this regard significantly omit to set out the full particulars 

alleging negligence in the summons.  I submit that paragraphs 7a) – c) in the 

particulars of claim are sufficiently wide ranging to cover the negligence which the 

Court accepted had been proved.  They said that the MEC’s employees were 

negligent in that:- 

“ 

a) they failed to take cognisance of the Plaintiff’s complaints of discomfort and 

pain which indicated potential complications and possible damage to MENZI; 

b) they failed to monitor and properly record the progress of labour having 

regard to the presenting complications and complaints; 

c) they failed to react to the presenting complications, in particular irregular and 

alternately excessively slow and fast foetal heart rate, which were indicative of 

foetal distress with the reasonable possibility of permanent damage to 
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MENZI;                 ” 

 

55. I submit that the case made out in the pleading was accurate alternatively 

substantially accurate.  

 

56. Alternatively, the Defendant's relief at the trial should have been to object to the 

evidence which was led which, it now says, departed from the pleadings.  It did not 

do so.  Certainly, there was no misunderstanding between the rival experts as 

exhibited by their joint minute.  They were in agreement as to what failings had 

occurred, and what the consequences were. 

 

57. It cannot be suggested and indeed the MEC does not suggest that her representatives 

would have run its case differently had the pleadings been differently worded.  No 

prejudice is claimed.  I would submit that there is none. 

 

58. Finally, the MEC challenges the High Court’s finding on causation, arguing that the 

Lee test was not correctly applied because, in the circumstances of this case, the 

hospital staff could not be said to be aware of the risk.  This allegation too is simply 

false on the facts of the case where: 

 

58.1. Both experts agreed that Ms Lushaba’s symptoms (specifically non-

intermittent abdominal pain and hypotension) are to be assumed to be placental 

abruption until otherwise proven.  This is in accord with common sense.  

Because the condition is potentially fatal to mother and/or child, it will usually 
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be too late to wait for a firm diagnosis before dealing with the condition as 

such; 

 

58.2. The precise reason why abruption is a medical crisis is that oxygen 

supply to the foetus is impaired generating the risk of brain damage.  Actual 

subjective knowledge of this fact by the staff does not need to be proved.  It is 

enough that they ought to have known this; 

 

58.3. Dr Manga diagnosed suspected placental abruption at 13h00; 

 

58.4. Both experts agreed (at least in the joint minute, and the High Court 

found Dr Mashamba’s attempts to resile from this agreement was not credible) 

that the caesarean section should have been performed without delay after 

12h00; 

 

58.5. Incidentally, it is true as the Applicant states that Dr Jeebodh did not say 

that a Caesarean section should have been done as soon as possible after 

12h00.
45

  However the Applicant’s papers are misleading in this regard.  The 

simple reason is that they must know from a reading of the record that since no 

expert notice had been given for her, the Court upheld an objection on Ms 

Lushaba’s behalf to her giving expert evidence. 
46

 

 

                                                 
45

 Application, paragraph 94 

46
 She gave expert opinion once only when in an answer to a question from the Judge, to which there was 

no objection, she said that oxygen deprivation can cause cerebral palsy. 
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59. The MEC suggests
47

 that Dr van den Heever’s evidence in respect of the probable 

state of the foetus at 12h00 ought to be rejected because Dr van den Heever is not a 

neurologist and is not qualified to satisfy the court on the issue of causation.  This 

allegation is surprising: 

 

59.1. Dr Mashamba did not dispute the opinion of Dr van den Heever that the 

foetal heart-rate of 150 beats/minute suggested that it had not yet suffered 

damage.  Nor did he express the view that this conclusion was outside the field 

of expertise he shares with Van den Heever; 

 

59.2. The Defendant led no neurologist, if indeed such an expert was required, 

to the effect that Dr van den Heever’s conclusions in this regard was open to 

doubt; 

 

59.3. Robinson AJ specifically asked Dr van den Heever whether when he 

gave his testimony about the correlation between less oxygen and the low heart 

rate he was testifying as an expert, to which Dr van den Heever confirmed that 

he was providing an expert opinion.
48

 

 

60. Accordingly, the High Court’s findings in respect of negligence and causation 

cannot be faulted. 

 

                                                 
47

Founding Affidavit, paragraph 128. 

48
First judgment, paragraph 61. 
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It is not in the interests of justice to grant leave to appeal in respect of the first 

judgment 

 

61. The MEC deals with the interests of justice at paragraphs 133 to 138 of the 

Founding Affidavit but these paragraphs deal only with the costs order.  Nowhere in 

these paragraphs does she submit that there are any reasons why it is in the interests 

of justice that leave to appeal should be granted in respect of the first judgment, that 

on liability.  Indeed, there are none.   

 

62. In respect of the application for leave to appeal to the Constitutional Court against 

the first judgment, it is clear that: 

 

62.1.  It is not in the interests of justice for this honourable Court to grant leave 

to appeal; 

62.2.  There are no substantial points of law or factual issues of great 

importance or general interest which justify the appeal;  

 

62.3. The appeal bears no prospects of success; and 

 

62.4. The appeal in any event raises no constitutional issue or does not fall to 

be determined by a constitutional issue.   

 

63. The allegation that the finding of the High Court “impairs the dignity of the 

applicant and the employees implicated herein” and accordingly “raises a 
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constitutional matter which this honourable Court should adjudicate”
49

 is baldly 

made and not further substantiated in the affidavit.  It is entirely without substance.  

It is unclear how a finding that certain staff members within the employ of the 

public health sector were negligent in the treatment of a patient some 15 years ago – 

long before the current MEC took up the post – could ever be said to impair the 

dignity of the current MEC.  Nor is there any evidence put up by the “employees 

implicated herein”, presumably referring to Dr Manga and possibly the midwives, 

as to how their dignity has been impaired.  Indeed, these employees played no part 

in the hearing whatsoever.  There is no reason to believe that they are even aware of 

the trial and its outcome. 

 

64. This contention generates the startling consequence that virtually every Court 

decision in favour of a plaintiff in a delictual matter raises a constitutional question 

since somebody, not necessarily the defendant, is held to have been negligent.  If the 

MEC is correct on this score, that person’s dignity would be adversely affected and 

this Court has jurisdiction to entertain an appeal on the facts.  Indeed it goes further.  

Virtually any decision by a trial Court makes findings against certain witnesses to 

the effect that they are not to be believed or that they were poor witnesses.  Their 

dignity is thus impugned.  It simply cannot be the case that in every such ordinary 

case, constitutional issues are raised warranting the attention of this Court. 

 

65. Indeed, if this Court is minded to consider the constitutional implications of the 

current application, it is clear that it is Ms Lushaba’s rights which would be violated 

if leave to appeal were granted in the circumstances: 

                                                 
49

Founding Affidavit, para 91. 
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65.1. Section 27(1) of the Constitution guarantees the right of access to “health 

care services, including reproductive health care” and section 27(3) of the 

Constitution states:  “No one may be refused emergency medical treatment”; 

 

65.2. When Ms Lushaba presented at the Charlotte Maxeke Hospital, she did 

not receive the emergency healthcare which she urgently required in order to 

ensure that the health of her son was safeguarded; 

 

65.3. Although the damage to Menzi cannot be undone, Ms Lushaba has some 

15 years later succeeded in proving negligence on behalf of the hospital staff 

who treated her on the day of Menzi’s birth, and will be awarded damages 

which will go towards covering Menzi’s medical, therapeutic and living costs 

given the severe disabilities from which he now suffers; 

 

65.4. Rather than admitting their error, the MEC defended the action on 

grounds which were found by the High Court to be lamentable and non-

credible; 

 

65.5. Since the judgment was handed down, the MEC has launched no fewer 

than four attempts to appeal the decision, three of which have been dismissed 

with costs, and the fourth, this application, is again based on spurious grounds; 

 

65.6. The effect of the appeals is to suspend the order of the High Court and to 

further delay Ms Lushaba’s award of damages to assist with Menzi’s care.  This 
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is particularly serious because as is well known and is the subject of a number 

of reports obtained by my practice, children with cerebral palsy have a 

dramatically reduced life expectancy, often no higher than their mid-twenties. 

 

66. In the premises, it is not in the interests of justice to grant leave to appeal, since the 

application and the proposed appeal on liability bear no prospects of success and 

any further delay in the finalization of this matter will severely prejudice the 

constitutional rights of Ms Lushaba and further delay Menzi’s receipt of the 

treatment and therapy which he needs. 

 

67. Finally, on this issue, I note that the bald allegations of the constitutional 

implications of the judgment have been raised for the first time in the founding 

affidavit for leave to appeal to this honourable Court.  

 

68. This Court has repeatedly emphasised that this approach is impermissible.  In 

Carmichele,
50

 it was held that: 

“There is an obligation on litigants to raise constitutional arguments in 

litigation at the earliest reasonable opportunity in order to ensure that 

our jurisprudence under the Constitution develops as reliably and 

harmoniously as possible. In the result this Court has not had the benefit 

of any assistance from either court on either stage of the inquiry referred 

to above.” 

 

                                                 
50

Carmichele v Minister of Safety and Security (Centre for Applied Legal Studies Intervening)  2001 (4) 

SA 938 (CC) at para 141. 
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69. This principle applies equally when a litigant wishes to raise a constitutional issue 

pertaining to the admissibility or credibility of evidence, as the MEC attempts 

belatedly to do in this matter.  In S v Bierman,
51

 this Court said the following 

concerning the failure to raise a constitutional issue in the lower courts: 

“The applicant’s failure to raise the constitutional issues concerning the 

admissibility of the Rev Bothma’s evidence in her application to the 

Supreme Court of Appeal inhibits her ability to raise them now in this 

Court. As a result of that failure, this Court has not had the benefit of 

that Court’s consideration of these issues which relate directly to 

established principles of the common law and to the application of such 

principles. The applicant’s failure to raise the constitutional issues upon 

which her application to this Court is based in the Supreme Court of 

Appeal may well have been sufficient of itself to mean that her 

application to this Court should have been refused” 

 

LEAVE TO APPEAL ON THE SECOND JUDGMENT 

 

70. As set out above, Ms Lushaba played no part in the hearing on the second judgment 

and does not have an interest in an appeal against that portion of the costs order 

which pertains to the question whether certain state officials should be held 

personally liable her costs in the litigation. 

 

71. Before this Court, Ms Lushaba persists in this stance.   

 

                                                 
51

 2002 (5) SA 243 (CC at para 8. 
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72. I do however respectfully support the trial Court’s sentiment that Ms Lushaba’s 

claim against the MEC was not defensible and that the taxpayer should not be left to 

bear the sole brunt for the failure by the public service to perform its duties 

adequately.
52

 

 

73. There is however a legal question which I feel obliged to put before this Court for 

its consideration.  This issue has been raised on Ms Lushaba’s behalf as early as the 

leave to appeal argument before the trial Judge.  This is the issue whether the MEC 

has locus standi at all to appeal the costs de bonis propriis order.  The reason is that 

this is an order in her favour.  In the first judgment, she is ordered to pay the costs 

on an attorney client scale.  In the second judgment, three named officials are 

ordered to share a portion of those costs, jointly and severally with her. (Incidentally 

one of them is the State Attorney who is not an employee of the Health Department 

of which she is the head.)  In essence therefore, the second order is one in the favour 

of the MEC.  It has been consistently submitted on Ms Lushaba’s behalf that she has 

no locus to appeal an order which operates to her advantage.  In spite of this issue 

expressly having been raised (causing the trial Judge to request additional heads of 

argument from the MEC on this question), the three named officials have never 

sought leave to appeal in their own right.   

 

74. In the premises, it would not be in the interests of justice for leave to appeal to be 

granted in respect of the second judgment and such appeal bears no prospects of 

success. 

 

                                                 
52

First judgment, paragraph 131. 
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COSTS 

 

75. Ms Lushaba has been represented throughout by two counsel.  Two counsel were 

involved in the preparation of these opposing papers.  This, I submit, was a 

reasonable precaution given that the claim is large and the extent of its importance 

to her and Menzi.  The MEC has taken the same precaution in that it was 

represented by two counsel at the application for leave to appeal before the trial 

Court. 

 

76.  The MEC does not seek costs in this application, which is in accordance with the 

established principles on costs in this Court.
53

   

 

77. It is submitted by these principles that should this Court dismiss the application for 

leave to appeal whether in toto or merely the application in respect of the first 

judgment only, Ms Lushaba is entitled to her costs in this Court. 

 

CONCLUSION 

 

78. In conclusion, I submit that there is no merit in any of the appeal grounds relied 

upon by the MEC in respect of the first judgment or the second judgment, and there 

is no reasonable prospect of a successful appeal against the judgments and orders of 

the High Court in respect thereof. 

 

                                                 
53

 Biowatch Trust v Registrar, Genetic Resources & Others 2009 (6) 232 (CC) at [21] – [25] 
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79. I also submit that it is not in the interests of justice for this Court to grant leave to 

appeal and that there are no substantial points of law or factual issues of sufficient 

importance to justify the appeal. 

 

80. However, to the extent that this Court is minded to grant leave to appeal on any of 

the issues raised, this should be limited to the costs order granted in the second 

judgment and the application for leave to appeal against the first judgment should be 

dismissed with costs. 

 

 

 

 

WHEREFORE the Respondent prays that the application for leave to appeal is 

dismissed with costs, such costs to include the costs of two counsel. 

 

 

 

 

____________________________ 

DEPONENT 

 

 

 

Thus signed and sworn to at    DURBAN  this     day  of    

 2015, the deponent having declared that he knows and understands the contents 

of this affidavit, that he has no objection to taking the oath and that he regards the oath 

as binding on his conscience.  
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COMMISSIONER OF OATHS 

FULL NAME: 

DESIGNATION: 

ADDRESS: 

 


