
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

         Case No: CCT 156/15 

High Court, Johannesburg Case No: 17077/2012 

 

In the matter between:  

      

THE MEC FOR HEALTH, GAUTENG       Applicant/Defendant 

 

And 

 

VUYISILE EUNICE LUSHABA      Respondent/Plaintiff 

________________________________________________________________ 

GROUNDS OF OPPOSITION TO THE APPLICATION DATED 10 SEPTEMBER 

2015 

________________________________________________________________ 

 

I, JUSTICE REICHLIN RAMSAMY, declare under oath:- 

 

1.  I remain the Respondent’s attorney of record. 

 

2.  This affidavit is filed in opposition to the fresh application filed on behalf of 

 the Applicant, dated 10 September 2015, in which the Applicant seeks 

 leave to deliver a replying affidavit. 

 

3.  This Court has recently reiterated that “for good reason”, the Rules of this 
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 Court “do not make provision for a replying affidavit to be filed”1 and that 

 further affidavits will only be admitted if it is in the interests of justice to 

 do so. 

 

4.  I submit that no case has been made out for the admission of the replying 

 affidavit in this matter in the interests of justice and I pray for an order 

 refusing its admission. 

 

5.  I intend to respond broadly to the MEC’s contentions as to whether the 

 original application before this Court was brought timeously and the 

 new statements concerning the MEC’s legal interest in seeking leave to 

 appeal. 

 

6.  In paragraph 20 of my original opposing affidavit, I quoted rule 19(2) of 

 the Rules of this Court.  In footnote 13, I gave the source, namely 

 Practice Direction 17 dated 17 March 2015. 

 

7.  Curiously, the Applicant has in paragraph 17 of this fresh application 

 stated that I have incorrectly quoted the rule.  The difference is in the 

 proviso ie. whether the 15 day period to bring the application runs from 

 when the President or the Supreme Court of Appeal has refused leave to 

 appeal. 

 

8.  The MEC’s representatives insist on quoting the old form of the rule 

                                                           

1  Cross-Border Road Transport Agency v Central African Road Services (Pty) Ltd and Another [2015] 
ZACC 12 at [52]. 
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 before its amendment by the said Practice Direction under which the 

 words ‘Supreme Court of Appeal’ were substituted for the word 

 ‘President’.  This is somewhat strange.  Clearly, the Applicant’s 

 representatives have not bothered to check the Practice Direction in 

 spite of having been expressly referred thereto. 

 

9.  To assist the MEC’s representatives, I annex hereto marked ‘JRR1’ a 

 copy of Practice Direction of this Court dated 17 March 2015. 

 

10. I re-iterate my submission.  From the express wording of the proviso to 

 r19(2), the 15 days to bring the application ran from when the Supreme 

 Court of Appeal refused leave to appeal, namely from 28 April 2015. 

 

11. The Applicant would prefer that the proviso continued to read ‘President’ 

 since that may suggest that it was the later date, namely 3 August 2015, 

 when the President of the Supreme Court of Appeal refused the 

 Applicant’s application for reconsideration that is operative.  I submit that 

 the argument is in any event misconceived.  The President refused 

 reconsideration.  He did not refuse leave to appeal.  Refusal of leave to 

 appeal had by then already occurred months before. 

 

12. I venture to suggest that the said amendment under the hand of the Chief 

 Justice of this Court was precisely to avoid this confusion, since under the 

 Superior Courts Act, 10 of 2013, the President of the SCA is empowered 

 to make a separate decision ie. to refuse or deny reconsideration of the 

 refusal of leave from the Supreme Court of Appeal which  decides whether 
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 leave to appeal should be granted. 

 

13. If the advice referred to in paragraph 15 of the founding affidavit was 

 given at all, it was in the circumstances plainly wrong. 

 

14. It is of interest that the Applicant has not brought an application for 

 condonation of the late filing of its application for leave to appeal.  No 

 such relief is sought.  What paragraph 16 of the founding affidavit 

 seems to contemplate is that this Court should first rule whether the 

 Applicant ought to be given leave to apply for condonation, and only 

 thereafter, will the Applicant make such an application, if necessary.  The 

 last paragraph of the notice seems to contemplate that this is a direction 

 which the Chief Justice may make. 

 

15. This is misconceived.  The Applicant must decide how it must run its case.  

 She cannot seek legal advice from this Court.  Also, whether the 

 Applicant should have applied for condonation and whether he should do 

 so now cannot be the subject of separate preliminary judicial direction.  

 Rule 19 does not contemplate more than one decision by this Court 

 concerning an application for leave to appeal. 

 

16.  In the premises, it is submitted that this Court must hold that application 

 for condonation having been necessary, the fresh application by the 

 Applicant does not suffice.  It therefore remains open for this Court to 

 dismiss the original application for leave to appeal on the ground that the 

 application was brought out of time. 
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17. In any event, the delay has occasioned prejudice to Ms Lushaba, and 

 more particularly, Menzi, which cannot be undone.  He is already over 

 fifteen years old.  The original application for leave to appeal was argued 

 before the trial Court as long ago as December 2014.  As time passes, 

 Menzi’s quantum of damages reduces since his future medical expenses 

 and the costs of maintaining him reduce.  Even if it was not the  intention 

 behind the unprecedented spate of applications by the MEC since 

 leave to appeal was refused, their effect has been a reduction in the 

 amount the MEC will eventually have to pay Menzi.  Had the MEC 

 complied with the plain wording of r19(2) as amended by the Practice 

 Direction, its application for leave to appeal from this Court should have 

 been brought some 4 months earlier.  I venture to suggest that it would 

 have been finalised by now. 

 

18. The MEC sets out certain contentions regarding whether she has the right 

 in law to appeal an order in her favour.  In this regard, I submit that:- 

 

a) The MEC does not disagree that the second order regarding costs is 

one in her favour; 

 

b) No explanation is given why these contentions were not in the original 

application for leave to appeal.  The legal contention I set out 

concerning her lack of locus standi is not new.  It was made when 

leave to appeal was argued and it has been made in affidavits 

opposing both applications that the MEC brought in the SCA.  It is clear 
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that there is no right of reply in the application before this Court.  The 

Applicant’s representatives acting reasonably in consequence ought to 

have dealt with this issue in their original application to this Court.  

They give no explanation why they did not do so. 

 

19. It seems that the MEC’s contention on the issue of her locus standi is that 

 she has a legal interest in appealing the cost order because the ruling will 

 have a chilling effect on staff and experts they may wish to employ who 

 will in consequence of the judgment risk exposure to personal liability for 

 costs.  This argument is unconvincing:- 

 

a) The second judgment of the trial Court did not lay down any fresh legal 

principle.  This is clear from the assorted judgments referred  to dealing 

with costs and the appropriate action when state officials fail in their 

duty2; 

 

b) The conduct of the state officials and the MEC’s expert in this matter is 

variously described by the trial Court as ‘reckless’, ‘inert’ and 

constituting ‘negligence in a serious degree’3.  One would have thought 

that it cannot have a chilling effect on responsible performance by 

state officials and experts if they are required, at a minimum, to avoid 

recklessness and negligence in a serious degree.  The MEC, I would 

have thought, would welcome such strictures.  After all, this will assist 

in the better running of a health department whose performance in 

                                                           

2 Second Judgment, annexure ‘B’, paragraphs [68] – [98] 
3 Second Judgment, annexure ‘B’, paragraph [72], [73] and [78.3] 
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litigation is in desperate need of improvement.  The press has reported 

that the department she heads has lost all 168 cases it contested in 

Court since 2010.  An example of such a report, dated 6 September 

2015, is available online4.  To answer the inevitable criticism that an 

online media report is not admissible in evidence, I have to say:- 

 

i. The report quotes the MEC’s own speech to the Gauteng 

Legislature; 

ii. If the MEC wishes to dispute these figures, she is invited to do 

so. 

 

20. It is established law that a party needs a direct legal interest to have locus 

 standi to claim relief5.  The MEC has of course no legal right to appeal an 

 order in her favour. Even if the interest which she claims made sense, it is 

 insufficient.  As Harms JA once pointed out, there is no rule of law that 

 confers locus standi upon a party who has none simply because it is 

 expedient to do so and to obviate impractical and undesirable 

 procedures.6 

 

21. The only aspect in the MEC’s proposed reply which touches on the first 

 judgment is that concerning condonation.  The MEC has failed to dispute 

 any of the extensive contentions I previously made which, I submit, 

 demonstrate that there is no prospect whatsoever of a successful appeal 

                                                           

4 http://www.iol.co.za/news/crime-courts/gauteng-s-medical-negligence-shame-

1.1911421#.VfgBJKMSx_0 

5 Jacobs en ‘n Ander v Waks en Andere 1992 (1) SA 521 (A) 533J - 534E 
6 Gross & Others v Pentz 1996 (4) SA 617 (AD) at 632 F-G 

http://www.iol.co.za/news/crime-courts/gauteng-s-medical-negligence-shame-1.1911421#.VfgBJKMSx_0
http://www.iol.co.za/news/crime-courts/gauteng-s-medical-negligence-shame-1.1911421#.VfgBJKMSx_0
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 on the facts as regards the first judgment of the trial Court. 

 

22. I persist in my contention that the application for leave to appeal from this 

 Court must fail with costs.  The same should apply to the fresh application 

 dated 10 September 2015. 

 

 

Wherefore I pray that it may please this Court to dismiss the application with 

costs, such costs to include the costs of two counsel.  

 

 

 

            __________________ 

DEPONENT 
       

 

 

 

I HEREBY CERTIFY that the deponent has acknowledged that he KNOWS and 

understands the contents of this affidavit which was SIGNED and SWORN TO 

before me at    on this  day of  September  2015, the 

Regulations contained in Government Notice No. R1258 of the 21st July 1972 as 

amended by Government Notice No. R1648 of the 19th August 1977, having 

been complied with.    

 
 

       
 
 

           ______________________ 
                  COMMISSIONER OF OATHS 

 


