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INTRODUCTION 

1 The primary question to be determined is whether it is constitutionally permissible 

for the Advertising Regulatory Board (ARB) to decide complaints related to the 

advertisements of non-members, for the benefit and guidance of its own 

members.  

2 The answer is undoubtedly yes. This scheme of self-regulation is a 

constitutionally protected component of the rights to freedom of association and 

freedom of expression.1  It also serves a clear public interest.    

3 The Supreme Court of Appeal has twice upheld the constitutionality of this 

system of self-regulation, in its 2017 judgment in Herbex2 and its judgment in this 

matter.3   

4 These judgments have defined the scope and limits of the ARB’s powers over 

non-members, which are reflected in clause 3.3 of the ARB’s memorandum of 

incorporation (MOI).4  These powers are as follows: 

4.1 The ARB has no power to require non-members to participate in its 

proceedings and its rulings are not legally binding on non-members, 

unless they submit to its jurisdiction. 

 
1 See the discussion at paras [44] – [67] below.  

2 Advertising Standards Authority v Herbex 2017 (6) SA 354 (SCA) (“Herbex”). 

3 Advertising Regulatory Board NPC and Others v Bliss Brands (Pty) Ltd 2022 (4) SA 57 (SCA) (“SCA 
Judgment”). 

4 MOI Vol 2 pp 212 clause 3.3.  See full text at para [22] below.  
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4.2 The ARB is nevertheless entitled to receive and decide complaints in 

respect of non-members’ advertisements, for the benefit and guidance of 

its members, who are bound to uphold the ARB’s Code of Advertising 

Practice (Code).  

5 This means that an advertiser who chooses not to be a member of the ARB is 

free to advertise with other non-members without constraint.  However, when a 

non-member chooses to advertise with ARB members, they are subject to a form 

of “indirect” regulation, as ARB members are contractually obliged to uphold the 

Code and ARB rulings.   

6 This indirect regulation is nothing new.  Any person who deals with a member of 

a professional association is subject to indirect regulation, as their dealings will 

be shaped by the association’s rules and rulings.  

7 The applicant, Bliss Brands (Pty) Ltd (Bliss), now seeks to overturn the SCA’s 

judgments and abolish any form of indirect regulation.  It contends that the ARB 

has no lawful power to consider complaints against non-members’ 

advertisements, in any circumstances.  It bases this challenge on two primary 

grounds: 

7.1 First, it claims that the ARB’s powers are unlawful, in the absence of a 

statutory source; 

7.2 Second, it contends that the ARB’s powers infringe the section 34 

constitutional right of access to court and usurp judicial powers.   
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8 Bliss’ constitutional challenges are opportunistic and self-serving.  It initially 

submitted to the ARB’s jurisdiction, without complaint, and invoked its rights of 

internal appeal before the ARB’s appeal bodies.  When it received an adverse 

outcome, it sought to review the ARB’s decision in the High Court, without 

contesting the ARB’s powers.  It even sought an order of remittal back to the 

ARB.  The present challenge only emerged after a mero motu intervention by a 

single judge in the High Court, ignoring the binding authority of the SCA’s 

judgment in Herbex.  

9 In what follows, we demonstrate that there is no merit to Bliss’ challenge, with 

the result that leave to appeal ought to be refused or the appeal ought to be 

dismissed.  We address four topics in turn:  

9.1 First, the relevant factual background to this matter and the litigation 

history; 

9.2 Second, the constitutional underpinnings of self-regulation in the 

advertising industry;  

9.3 Third, why Bliss’ grounds of appeal lack any merit:  

9.3.1 There was no basis for the High Court to question the 

constitutionality of the ARB’s powers mero motu; 

9.3.2 The ARB’s powers are lawful; 

9.3.3 The SCA’s judgment in Herbex provided a sound basis for the 

ARB’s powers; 
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9.3.4 The ARB’s powers are consistent with the section 34 right of 

access to court.  

9.3.5 The SCA’s orders are competent.  

9.4 Finally, we address the questions of leave to appeal, remedy, and costs. 

 

BACKGROUND 

Self-regulation of the advertising industry  

10 The ARB is an independent, non-profit body established to self-regulate the 

advertising industry in the public interest.5  It was created to fill the gap that was 

left when its predecessor, the Advertising Standards Authority (ASA), went into 

liquidation.6 

11 The ARB previously had six industry bodies as its members.7  It now has seven.8 

In terms of its MOI, each of its members is bound by the Code and undertakes 

to bind its members to the Code.9  Accordingly, where we refer to members of 

the ARB, we include members of members. 

 
5 Code Vol 2 p 157 para 1. 

6 MOI Vol 2 p 211 clause 3.1.3: “The objects of the Company are to … address and fill the lacuna left 
by the liquidation of the Advertising Standards Authority of South Africa … which lacuna creates a risk 
that consumers will be exploited, and the advertising and marketing industry will be brought into 
disrepute.” 

7 Its members are the Association of Communication and Advertising; the Marketing Association of 
South Africa; the Interactive Advertising Bureau; the National Association of Broadcasters; the Pet Food 
Industry Association of South Africa; and the Association for Alcohol Responsibility and Education. SFA 
Vol 4 p 354 - 355 para 94.  

8 The Vapour Products Association has recently become a member. 
9 MOI Vol 2 p 212, clause 3.2.3. 
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12 The ARB’s primary purpose is to ensure that advertising is informative, factual, 

honest, decent, and lawful.  This is both in the interests of protecting consumers 

and upholding the professionalism of the advertising industry.10   

13 The ARB is the custodian of the Code, a set of ethical standards based on the 

International Code of Advertising Practice.11  The Code seeks to ensure that 

advertising is informative, factual, honest, decent, and lawful.  In doing so, it 

addresses a range of important matters of public interest, including: 

13.1 The protection of children;12 

13.2 The prohibition of gender stereotyping and other forms of unfair 

discrimination;13 

13.3 The depiction of violence, including gender-based violence;14 

13.4 Honesty and the avoidance of deception;15 and 

13.5 The maintenance of basic professional standards in the advertising 

industry.16 

14 The ARB provides an efficient, cost-effective complaints mechanism where an 

advertiser breaches the Code.  Members of the public may submit complaints to 

 
10 Code Vol 2 p 158 paras 11 - 12.  See Herbex (note 2) para 3. 

11 Code Vol 2 p 157 para 2.  The Code was amended on 4 March 2020.  The “new” version of the Code 
appears at Vol 2 p 289.  All references to the Code are to the “old” version that applied to the current 
dispute between Colgate and Bliss.  

12 Code Vol 2 p 170 para 14. 

13 Code Vol 2 p 163 paras 3.4 and 3.5. 

14 Code Vol 2 p 163 para 3.2. 

15 Code Vol 2 p 163 para 2. 

16 Code Vol 2 p 159 para 2. 
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the ARB at no charge.  The ARB’s Directorate is responsible for receiving and 

adjudicating complaints at first instance.  Aggrieved parties may appeal the ruling 

to the Advertising Appeals Committee (“AAC”).17  A further appeal lies to the Final 

Appeal Committee (“FAC”). 18 

15 The ARB’s powers are sourced in contract, with the exception of broadcasters 

who are bound by the Code in terms of section 55 of the Electronic 

Communications Act 36 of 2005 (ECA). 

The ARB’s powers in respect of non-members 

16 The SCA upheld the lawfulness of this scheme of self-regulation in Herbex, a 

judgment handed down in 2017. 

17 For a number of years, Herbex, a manufacturer of complementary medicines, 

submitted to the jurisdiction of the ARB's predecessor, the ASA.  After receiving 

adverse decisions, Herbex then launched a far-reaching constitutional challenge, 

in which it sought an order declaring that the ASA's rulings were not legally 

enforceable against non-members. 

18 In that litigation, the ASA acknowledged that it had no jurisdiction over non-

members, absent their consent, and that its rulings were not legally binding on 

non-members.  Instead, it argued that it was entitled to make determinations on 

 
17 MOI Vol 2 p 223 clause 13.  

18 Id p 224 clause 14.  
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non-members’ advertisements for the benefit and guidance of its own 

members.19 

19 In the High Court, Du Plessis AJ rejected the ASA’s arguments, holding that it 

had no lawful power to make rulings on the advertisements of non-members in 

any circumstances, absent the consent of the non-member.20 

20 The SCA’s judgment overturned the High Court judgment and order.  The SCA 

granted a declaratory order, endorsing a settlement agreement, in which it 

clarified the ASA’s powers in respect of non-members in the following terms:  

“1. It is declared that: 

1.1 the Advertising Standards Authority of South Africa (the ASA) has no 
jurisdiction over any person or entity who is not a member of the ASA and 
that the ASA may not, in the absence of a submission to its jurisdiction, 
require non-members to participate in its processes, issue any instruction, 
order or ruling against the non-member or sanction it; 

1.2 the ASA may consider and issue a ruling to its members (which is not 
binding on non-members) on any advertisement, regardless of by whom it 
is published, to determine, on behalf of its members, whether its members 
should accept any advertisement before it is published or should withdraw 
any advertisement if it has been published.  

2. The ASA is directed to include in its standard letter of complaint the 
contents of para 1 and that a non-member is not obliged to participate in 
any ASA process, but that should it not participate, the ASA may still 
consider the complaint, for the purposes set out in para 1.2.” 

21 After the ASA went into liquidation, the ARB was created to continue the ASA’s 

work in upholding and administering the Code.  

 
19 Herbex (Pty) Ltd v Advertising Standards Authority [2016] 3 All SA 146 (GJ) at para 16. 

20 Id at para 31. 
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22 The ARB’s MOI reproduced the Herbex order, almost word-for-word, in clause 

3.3:21 

'The Company has no jurisdiction over any person or entity who is not 
a member and may not, in the absence of a submission to its 
jurisdiction, require non-members to participate in its processes, issue 
any instruction, order or ruling against the non-member or sanction it.  
However, the Company may consider and issue a ruling to its 
members which is not binding on non-members regarding an 
advertisement regardless of by whom it is published (including non-
members) to determine on behalf of its members whether its members 
should accept any advertisement before it is published or should 
withdraw an advertisement if it has been published.” 

23 The ARB is therefore empowered to consider complaints concerning non-

members’ advertisements, for the benefit of its own members.  Unless the non-

member submits to its jurisdiction, the ARB cannot compel non-members to 

participate in its processes and its decisions are not legally binding on them.  Its 

decisions nevertheless provide important guidance to members on their 

obligations under the Code. 

The complaint 

24 Bliss is a soap producer.  It submitted to the ARB’s jurisdiction, received an 

adverse decision from the ARB in respect of its soap packaging, and exhausted 

its rights of appeal, without ever seeking to contest the validity of the ARB’s 

powers. 

25 On 9 December 2019, the second and third respondents (Colgate) lodged the 

initial complaint with the ARB against Bliss’ Securex soap packaging, contending 

 
21 MOI Vol 2 pp 212 clause 3.3. 
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that it breached the Code in two respects: it exploited the advertising goodwill of 

Colgate’s Protex packaging architecture, in contravention of clause 8 of the 

Code;22 and it imitated the Protex packaging architecture, in contravention of 

clause 9 of the Code.23 

26 Bliss is not a member of the ARB.  The ARB accordingly received and considered 

the complaint on the strength of the Herbex order and its powers under clause 

3.3 of the MOI.  

27 On 10 December 2019, the ARB sent a letter to Bliss informing it of the complaint. 

As the SCA directed in Herbex,24 the letter set out clause 3.3 of the MOI in full, 

informed Bliss of the limits of its jurisdiction over non-members, and requested 

Bliss to “inform us if you do not consider yourself to be bound by the ARB”.25  

Bliss was specifically informed that it was not obliged to respond or to furnish a 

defence.26 

28 Bliss responded in full, contesting the merits of the complaint without raising any 

objection to the ARB’s jurisdiction.27  It then participated fully at all stages of the 

proceedings, without a hint of protest.   

 
22 Code Vol 2 p 168 clause 8. 

23 Id clause 9.  

24 Herbex (note 2) para 2 of the order: “The ASA is directed to include in its standard letter of complaint 
the contents of para 1 and that a non-member is not obliged to participate in any ASA process, but that 
should it not participate, the ASA may still consider the complaint, for the purposes set out in para 1.2.” 

25 FA 8 Vol 2 p 185.  

26 Ibid.  

27 FA 2 Vol 2 pp 129 – 139. 
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29 This was not Bliss’ first encounter with the ARB.  It had previously submitted to 

the ARB’s jurisdiction and complied with its ruling in the Sta-Soft / Maq-Soft 

matter, which involved an almost identical complaint.28 

30 On 21 January 2020, the ARB Directorate, the first level of the ARB's adjudicative 

process, found that the Securex packaging did not contravene the Code. 

31 Colgate then appealed against the Directorate’s decision to the AAC, which gave 

a unanimous decision in Colgate’s favour on 27 April 2020.29   

32 Bliss then launched an appeal to the FAC.  In its ruling on 3 August 2020, the 

FAC found in favour of Colgate in a split decision.  Its chairperson, Judge 

Ngoepe, cast the deciding vote.30  The FAC’s order required Bliss to cease 

distribution of the offending Securex packaging.31  This was followed by a brief 

FAC decision on 17 August 2020 clarifying the costs award in its earlier ruling.32 

The High Court proceedings  

33 Bliss proceeded to launch an urgent application in the High Court to suspend the 

FAC rulings, pending a review application which had not been launched.33  

Yacoob J dismissed the application.34 

 
28 Colgate SAA Vol 5 p 471 para 19.   

29 FA 14 Vol 1 pp 3 – 15.  

30 FA 10 Vol 2 pp 188 – 207.  

31 Id at 198.  

32 FA 20 Vol 1 p 16 – 21.  

33 25 August 2020 NoM Vol 8 pp 848 – 850.  

34 Judgment of Yacoob J Vol 1 pp 22 – 30.  
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34 Undeterred, Bliss then launched a further urgent application for interim relief 

coupled with an application to review the FAC ruling.35 

35 This application was a garden variety PAJA review.36  Bliss made no attempt to 

challenge the ARB’s jurisdiction, nor did it suggest that its participation in the 

ARB’s proceedings was anything but voluntary.  Bliss even sought an alternative 

order of remittal back to the FAC for a fresh hearing, if its primary prayer for 

substitution was refused.37 

36 The complexion of the case then changed fundamentally when the matter came 

before Fisher J.  Fisher J questioned the constitutionality of the ARB’s jurisdiction 

mero motu and issued directives to the parties to address the matter in 

argument.38   

37 Fisher J proceeded to grant Bliss’ application for interim relief, solely on the 

strength of these new constitutional issues that had been raised mero motu.39 

 
35 2 October 2020 NoM Vol 8 p 852 – 856, prayer 7.   

36 FA Vol 1 p 36 para 13: “This is an application to review the rulings of the Final Appeal Committee 
("FAC") of the ARB, dated 3 August 2020 ("the FAC Ruling"), and 17 August 2020 ("the Costs Decision), 
and to have such rulings set aside and substituted by the Court, alternatively to have the matter referred 
back to the FAC for a rehearing.” 

37 2 October 2020 NoM Vol 8 pp 853 - 854 prayers 6 and 7. 

38 Directions on 30 October 2020, Vol 6 p 632. 

39 Judgment of 30 November 2020 Vol 8 p 858 at p 869 para 35: “the advent of the constitutional 
challenge which I have raised has changed the inquiry as to whether interim relief should be granted to 
Bliss. This case differs fundamentally from that brought before Yacoob J …”. 
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38 Bliss then seized on the opportunity created by Fisher J’s interventions.  It 

delivered an amended notice of motion40 and supplementary founding affidavit41 

in which it raised various constitutional attacks on the ARB’s powers and MOI.  It 

further contended, for the very first time, that its participation in the ARB’s 

processes was not voluntary.42  This was an afterthought, to say the least.  

 

The judgment of Fisher J on final relief 

39 Fisher J handed down judgment in the application for final relief on 21 May 

2021.43  The order declared clause 3.3 of the ARB’s memorandum of 

incorporation to be unconstitutional and invalid, as it permits the ARB to 

determine complaints regarding the advertisements of non-members,44 even 

where they submit to the jurisdiction of the ARB.45  Fisher J further declared that 

the ARB has no jurisdiction over non-members in any circumstances, and may 

not issue any rulings in respect of non-members’ advertising.46   

40 In paragraph 5 of the order, the Court proceeded to declare unlawful and set 

aside the FAC decisions, in which the FAC upheld Colgate’s complaints against 

Bliss Brands’ soap packaging.47  Fisher J did so without deciding the original 

 
40 Amended NoM Vol 8 p 871. 

41 SFA Vol 3 p 320. 

42 SFA Vol 3 p 354 para 92ff (“ARB proceedings against a non-member are not consensual.”). 

43 Judgment Vol 7 p 768.  

44 Judgment Vol 7 p 802 para 1.  

45 Id para 2. 

46 Id p 803 paras 3 – 4.  

47 Id para 5.  



13 
 

 

grounds of review as pleaded by Bliss, holding that it was unnecessary to 

determine those review grounds considering the constitutional challenge.48 

41 Both Colgate and the ARB appealed to SCA, with the leave of the High Court.49  

The parties subsequently agreed to confine the matter to the constitutional 

challenge, on the basis that Bliss’ further grounds of review would be remitted 

back to the High Court after the successful conclusion of the appeal process.50 

The SCA judgment 

42 In a unanimous judgment by Schippers JA (Petse DP, Plasket and Hughes JJA 

and Matojane AJA concurring), the SCA upheld the respondents’ appeal and 

dismissed Bliss’ constitutional challenge.  The SCA judgment makes six key 

findings: 

42.1 First, there were no exceptional circumstances, let alone pleaded facts, 

which warranted the High Court’s mero motu interventions on the 

constitutionality of the ARB's powers.51  This was because the 

constitutional issues did not arise on the papers, Bliss had clearly 

submitted to the jurisdiction of the ARB, and it raised no complaint until the 

High Court raised the issue for the first time.  In reaching this conclusion, 

 
48 Id p 801 para 135.  

49 Leave to Appeal Vol 6 pp 662 - 680.  

50 Letter of 20 July 2021.  This appears in the list of items excluded from the record in this Court, Index 
item 5.2.  

51 SCA Judgment Vol 7 p 748 paras 10 – 13.  
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the SCA applied this Court’s guidance in NDPP Transvaal52 and 

Amabhungane53 on the scope and limits of mero motu interventions. 

42.2 Second, while the appeal could be disposed of on that basis alone, the 

SCA held that it was necessary to address and correct the High Court's 

mistaken findings, to ensure legal certainty going forward.54 

42.3 Third, on the legality of the ARB's powers, the SCA held that the absence 

of a statutory source for the ARB’s powers does not render its functions 

unlawful.  It exercises its powers in terms of empowering provisions, found 

in its MOI and the Code.  In respect of broadcasters, these powers have a 

statutory source under section 55 of the ECA.55 

42.4 Fourth, on the Herbex judgment, the SCA confirmed that Herbex was 

binding and determinative of the ARB's powers to consider complaints 

regarding the advertisements of non-members.56  The Herbex order was 

an order in rem, binding on the world, and the High Court was not entitled 

to disregard it, let alone make an order directly in conflict with that order.  

This was consistent with this Court’s judgments underlining the importance 

of the doctrine of precedent.57 

 
52 Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development 
[2009] ZACC 8; 2009 (4) SA 222 (CC); 2009 (7) BCLR 637 (CC) at paras 40 – 41. 

53 AmaBhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and 
Correctional Services and Others; Minister of Police v AmaBhungane Centre for Investigative 
Journalism NPC and Others [2021] ZACC 3; 2021 (3) SA 246 (CC) para 58. 

54 SCA Judgment Vol 7 p 749 para 14. 

55 SCA Judgment Vol 7 pp 749 - 753 paras 15 – 24.  

56 SCA Judgment Vol 7 pp 753 - 756 paras 25 – 34. 

57 Camps Bay Ratepayers’ and Residents’ Association and Another v Harrison and Another [2010] 
ZACC 19; 2011 (4) SA 42 (CC) para 29. 
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42.5 Fifth, on the implicated rights, the ARB's powers of self-regulation are 

consistent with the rights to freedom of association and freedom of 

expression.58  In reaching this conclusion, the SCA faithfully applied this 

Court’s recent judgments on the scope and limits of the rights to 

association and dissociation.59 

42.6 Sixth, the ARB's adjudicative powers do not deprive non-members of their 

rights to access court under section 34 of the Constitution.60  Bliss’ further 

complains about alleged unfairness in the ARB’s processes and the 

alleged usurpation of judicial functions lacked any merit.61  This was a 

direct application of this Court’s previous judgments on this right.62 

43 The SCA judgment is grounded in an appreciation that, when properly and 

responsibly conducted, self-regulation gives effect to constitutional rights and 

values.  We now turn to that subject.  

  

 
58 SCA Judgment Vol 7 pp 756 - 762 paras 35 – 48. 

59 National Union of Metal Workers of South Africa v Lufil Packaging (Isithebe) and Others [2020] ZACC 
7; 2020 (6) BCLR 725 (CC); (2020) 41 ILJ 1846 (CC) at 737; New Nation Movement NPC and Others 
v President of the Republic of South Africa and Others [2020] ZACC 11; 2020 (6) SA 257 (CC) para 58. 

60 SCA Judgment Vol 7 pp 762 - 765 paras 49 – 58.  

61 SCA Judgment Vol 7 pp 763 - 765 paras 52 – 58.  

62 Chief Lesapo v North West Agricultural Bank And Another [1999] ZACC 16; 2000 (1) SA 409 (CC); 
1999 (12) BCLR 1420 (CC); Metcash Trading Limited v Commissioner for the South African Revenue 
Service and Another [2000] ZACC 21; 2001 (1) SA 1109 (CC); 2001 (1) BCLR 1 (CC); Armbruster and 
Another v Minister of Finance and Others [2007] ZACC 17; 2007 (6) SA 550 (CC); 2007 (12) BCLR 
1283 (CC). 
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THE CONSTITUTIONAL UNDERPINNINGS OF SELF-REGULATION  

44 The insinuation running throughout Bliss’ arguments is that the ARB’s powers of 

self-regulation are inherently unconstitutional and oppressive to non-members. 

45 Quite the opposite.  In maintaining ethical standards in the advertising industry, 

the ARB promotes the rights to freedom of association, freedom of expression, 

and the public interest.  

46 This Court held in National Union of Metal Workers of South Africa63 that freedom 

of association “enables individuals to organise around particular issues of 

concern” and “to collectively contest and ameliorate the structure of social power 

within its midst”. 

47 This, the SCA held, is “precisely what the members of the ARB have done”, as 

“[t]hey have organised around the shared goal of promoting ethical standards in 

advertising, as reflected in the Code.”  The SCA added that “[t]hey have agreed 

to collectively delegate decision-making to the ARB’s expert adjudicative bodies 

that determine complaints on their behalf.”64 

48 The ARB members’ exercise of associational rights gives effect to two important 

components of the section 18 right: the right to self-regulate and the right to 

dissociate.65 

 
63 National Union of Metal Workers of South Africa v Lufil Packaging (Isithebe) and Others [2020] ZACC 
7; 2020 (6) BCLR 725 (CC); (2020) 41 (ILJ) 1846 (CC) at para 33.  

64 SCA Judgment Vol 7 p 759 paras 41 – 42.  

65 SCA Judgment Vol 7 p 759 para 42.  



17 
 

 

49 The SCA noted that the African Commission on Human and People's Rights has 

acknowledged self-regulation as an essential component of freedom of 

association.  The African Commission’s “Guidelines on Freedom of Association 

and Assembly in Africa” emphasise that "[a]ssociations shall be self-governing 

and free to determine their … internal accountability mechanisms and other 

internal governance matters."66 

50 The SCA further referred, with approval, to R v Panel on Take-overs and 

Mergers, ex parte Datafin plc (Datafin),67 where Sir John Donaldson MR 

explained the value of this type of self-regulation in the following terms:  

"‘Self-regulation’ … can connote a system whereby a group of people, 
acting in concert, use their collective power to force themselves and 
others to comply with a code of conduct of their own devising. This is 
not necessarily morally wrong or contrary to the public interest, 
unlawful or even undesirable.” (Emphasis added) 

51 Datafin has been frequently cited by our courts as a leading authority on the 

judicial review of private bodies.68  It concerned the London Panel on Takeovers 

and Mergers which exercised sweeping public powers over mergers and 

acquisitions, based entirely in contract.  The Panel was described as follows: 

"Lacking any authority de jure, it exercises immense power de facto 
by devising, promulgating, amending and interpreting the City Code 
on Take-overs and Mergers, by waiving or modifying the application 
of the code in particular circumstances, by investigating and reporting 
on alleged breaches of the code and by the application or threat of 

 
66 African Commission "Guidelines on Freedom of Association and Assembly in Africa", adopted at the 
Commission’s 60th Ordinary Session held in Niamey, Niger, from 8 to 22 May 2017, at para 36(a). 

67 R v Panel on Take-overs and Mergers, ex parte Datafin plc and another (Norton Opax plc and another 
intervening) [1987] 1 All ER 564 at 567 (“Datafin”). 

68 AAA Investments (Pty) Ltd v Micro Finance Regulatory Council and Another [2006] ZACC 9; 2006 
(11) BCLR 1255 (CC); 2007 (1) SA 343 (CC) at para 32; Calibre Clinical Consultants (Pty) Ltd And 
Another v National Bargaining Council For The Road Freight Industry and Another 2010 (5) SA 457 
(SCA) at para 25. 
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sanctions. These sanctions are no less effective because they are 
applied indirectly and lack a legally enforceable base."69 

And further:  

“No one could have been in the least surprised if the panel had been 
instituted and operated under the direct authority of statute law, since 
it operates wholly in the public domain. Its jurisdiction extends 
throughout the United Kingdom. Its code and rulings apply equally to 
all who wish to make take-over bids or promote mergers, whether or 
not they are members of bodies represented on the panel.”70 

52 By comparison with these sweeping powers, the powers of the ARB in respect 

to non-members are considerably more restrained and circumscribed.71  

53 As confirmed in Herbex, where a non-member does not submit to the ARB’s 

jurisdiction, it may only make rulings on the advertisements of non-members for 

the benefit of its own members, which are not binding or legally enforceable 

against non-members. 

54 The impact of ARB decisions on non-members, who have not submitted to its 

jurisdiction, is therefore indirect.  In practical terms, this means that: 

54.1 A non-member is only affected by the Code and ARB rulings where it 

chooses to engage the services of an ARB member to approve, create, 

disseminate, or publish its advertising; 

54.2 Those ARB members are bound to comply with the Code and ARB rulings 

and will be obliged to refuse to approve, create, disseminate, or publish 

advertisements that breach the Code; 

 
69 Datafin (note 67) p 564.  

70 Id p 574 – 575.  

71 SCA Judgment Vol 7 p 761 para 45. 
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54.3 Non-members who do not wish to meet the ethical standards embodied in 

the Code are free to approve, create, disseminate, and publish their 

advertising using non-members or platforms beyond the ARB’s control 

(such as non-member retailers, websites and social media) as they see fit.  

55 In Telematrix,72 the SCA acknowledged the lawfulness of such indirect regulation 

by professional bodies.  It explained that "[b]y engaging the services of someone 

who is a member of a professional organisation, one has to accept the 

consequences of that person’s professional rules and standards."   

56 This type of indirect regulation is a common and natural consequence of freedom 

of association.  For example:  

56.1 When an attorney engages the services of an advocate who belongs to a 

voluntary bar association, the attorney cannot instruct an advocate to 

disregard the ethical rules of her bar association.  The attorney is not 

directly bound by the bar association’s rules or rulings, but must accept 

that her dealings with members will be indirectly regulated by these 

professional obligations.  

56.2 A member of the public who writes a letter to a newspaper belonging to 

the Press Council will be indirectly bound by the ethical requirements of 

the Press Code, even though she may not have agreed to the Code.  The 

newspaper can legitimately refuse to publish her letter if it would be in 

breach of the Code.  

 
72 Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards Authority SA 2006 (1) SA 
461 (SCA) at para 27. 
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56.3 Football fans are indirectly regulated by the rules of FIFA and the South 

African Football Association, even though they are not members of these 

associations.  When fans choose to misbehave at regulated matches, 

resulting in their clubs being docked points or subjected to other penalties, 

the fans feel the indirect effect of these rules, even though they may not 

have agreed to them.   

57 Where indirect regulation adversely impacts on the rights and interests of non-

members, the law provides ample remedies to aggrieved parties.   

57.1 Non-members are fully entitled to review the decisions of associations, 

either under the common law73 or PAJA,74 and to seek other remedies 

such as interdicts or declaratory orders.   

57.2 Non-members may rely on the delict of unlawful competition, which 

includes protection against unlawful trade boycotts, where there has been 

wrongful interference with its rights to trade.75 

57.3 Non-members can also invoke the direct, horizontal protection of the Bill 

of Rights under section 8(2) of the Constitution.  As this Court confirmed 

in Pridwin, any limitations of rights would then be tested on the 

“appropriate justification” standard, on a case-by-case basis.76 

 
73 Johnson v Jockey Club of SA 1910 WLD 136; Turner v Jockey Club of South Africa 1974 (3) SA 640 
(G); Theron v Ring van Wellington van die NG Sendingkerk in Suid-Afrika 1976 (2) SA 1 (A). 

74 Ndoro and Another v South African Football Association and Others 2018 (5) SA 630 (GJ) at para 33.  

75 Phumelela Gaming and Leisure Limited v Grundlingh and Others [2006] ZACC 6; 2006 (8) BCLR 883 
(CC) at para 34. 

76 AB and Another v Pridwin Preparatory School and Others [2020] ZACC 12; 2020 (5) SA 327 (CC); 
2020 (9) BCLR 1029 (CC) at paras 197 – 198.  
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58 As in all other aspects of public life, judicial review and access to the courts 

provides the necessary counterbalance to excesses in individual cases.  

59 Indirect self-regulation advances a second component of freedom of association: 

the right to choose not to associate.  This Court and the SCA have both 

acknowledged that this right to “dissociate” is an integral component of the 

section 18 right.77   

60 As the SCA explained, the rights of association and dissociation entitle every 

individual member of the advertising industry to choose what advertisers they 

wish to associate with and what advertisements they approve, create, or carry, 

subject to certain legal limits.   

61 Their rights to freedom of expression also give members the right not to be forced 

to engage in expression against their will, such as carrying advertisements of 

non-members that breach their ethical commitments under the Code.78 

62 Through the ARB, the individual members have chosen to pool these individual 

decision-making powers and rights, by creating a Code and an expert 

adjudicative body to make decisions on their behalf.  What is permissible for 

individual advertisers is equally permissible as a collective.   

 
77 National Union of Metal Workers of South Africa v Lufil Packaging (Isithebe) and Others 2020 (6) 
BCLR 725 (CC); (2020) 41 (ILJ) 1846 (CC) at paras 32 – 36, fn 45; New Nation Movement NPC and 
Others v President of the Republic of South Africa and Others 2020 [2020] ZACC 11; 2020 (8) BCLR 
950 (CC); 2020 (6) SA 257 (CC) at para 58. 

78 SCA Judgment Vol 7 pp 756 – 758 paras 35 – 38.  Citing Remuszko v Poland 1562/10 Chamber 
Judgment (2013] ECHR 689 (16 July 2013). 
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63 In choosing to join the ARB and agreeing to be bound by its rulings, members 

are actively exercising their rights of association and dissociation and their 

corresponding rights to expression.  They do not abandon those rights at the 

door, as Bliss now suggests. 

64 Bliss seeks to advance a distorted conception of the right to association in 

arguing that the ARB somehow limits its rights.  It claims that by choosing not to 

join the ARB, it is entitled to demand ARB members to carry advertising that is 

in breach of the Code, even if this would mean that the members would breach 

their obligations to the ARB.  

65 The SCA delivered a sharp rejection of that argument.  Bliss and other non-

members have exercised their right to dissociate by electing not to join the ARB.  

Having made that election, Bliss “cannot now demand that members of the ARB 

should ignore their contractual obligations by carrying advertisements that 

breach the Code.”  Bliss also cannot “lawfully demand that the ARB may not 

issue rulings for the guidance of its members.”  Bliss’ right to dissociate from the 

ARB and the Code does not give it the right to “dictate to the ARB and its 

members how they should exercise their rights of association.”79 

66 Bliss again seeks to portray the ARB and its membership as a “near-

monopolistic” entity,80 that exercises improper coercive control over the 

advertising industry.  It goes as far as to claim that the effect of ARB rulings is to 

 
79 SCA Judgment Vol 7 p 761 para 48.  

80 Bliss FA (CC) Vol 7 p 726 para 125.  Bliss Heads p 31 para 75.  
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“stifle” a non-member’s trade.81 The SCA correctly rejected these allegations as 

being entirely unsubstantiated on the papers.82   

66.1 The ARB’s membership is limited and does not cover the field.83   

66.2 Bliss is still free to advertise products in breach of the Code, using agents 

or outlets that are not members of the ARB.  Bliss has not sought to dispute 

this fact.84  

66.3 It is also free to use platforms that are unconnected to the ARB and fall 

beyond its jurisdiction, such as its own website and social media.85   

67 Bliss has therefore suffered no genuine restriction of its rights.  But even if a 

minor limitation were established, limitations are permissible in the private 

context where there is “appropriate justification”, in the absence of a law of 

general application.86  The rights of ARB members to self-regulate, to dissociate 

from those who engage in unethical practices, and their freedom not to be 

compelled to participate in expression against their will all provide ample 

justification for any trivial limitations that Bliss claims to have suffered.  

 
81 Bliss Heads p 37 para 94.  

82 SCA Judgment Vol 7 pp 758 - 759 paras 39 – 40.  

83 Id.  

84 Colgate AA Vol 5 pp 473 - 474 para 26.5.  Not denied Bliss RA Vol 3 p 660 para 74. 

85 SCA Judgment Vol 7 p 759 para 40. 

86 Pridwin (note 76) at paras 197 – 198.  
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THE HIGH COURT’S IMPROPER MERO MOTU INTERVENTION 

68 The SCA correctly held that the High Court’s mero motu intervention, in which it 

directed the parties to address the constitutionality of the ARB’s powers, was 

unwarranted.   

69 Bliss makes no attempt to defend the High Court’s initial intervention, nor does it 

suggest that the “exceptional circumstances” test laid down by this Court was 

satisfied.87  That requires, first, that the raising of the constitutional issue is 

necessary for the court to adjudicate the case before it and, second, that it is 

otherwise in the interests of justice to do so.88   

70 There were no such exceptional circumstances here, particularly as the High 

Court was bound by the SCA’s order in Herbex, which provided the lawful basis 

for self-regulation, and Bliss had submitted to the ARB’s jurisdiction.  We address 

Herbex’s binding effect in more detail below.  

71 Bliss’ only response is that it amended its relief and filed supplementary papers, 

after the High Court gave the initial direction to the parties to address the issue.  

However, that is no justification for the initial intervention.  

 
87 AmaBhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and 
Correctional Services and Others; Minister of Police v AmaBhungane Centre for Investigative 
Journalism NPC and Others [2021] ZACC 3; 2021 (4) BCLR 349 (CC); 2021 (3) SA 246 (CC) at para 58. 

88 Director of Public Prosecutions, Transvaal v Minister for Justice and Constitutional Development and 
Others (note 51) at para 39. 
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72 In any event, the SCA judgment made it clear that it did not dismiss the 

constitutional challenge solely on this basis, as it went on to address and dismiss 

each of Bliss’ further grounds in turn.89   

 

THE ARB’S POWERS ARE LAWFUL  

73 Bliss continues to argue that the ARB’s powers are unlawful because they are 

not sourced in an empowering statute.  The High Court initially found in its 

favour.90 

74 The SCA correctly rejected this proposition.  Its reasoning is unassailable:  

74.1 Our law draws a distinction between public powers exercised by organs of 

state and those exercised by private individuals or juristic persons.91 

74.2 Where an organ of state exercises public powers or performs public 

functions, those powers and functions must be sourced in the Constitution 

or other legislation.92 

74.3 By contrast, where a natural or juristic person exercises public powers and 

public functions, those powers and functions need only be sourced in an 

“empowering provision”.93 

 
89 SCA Judgment Vol 7 p 749 para 14. 

90 High Court Judgment Vol 7 pp 778 - 779 para 47. 

91 SCA Judgment Vol 7 pp 749 – 750 para 16.  

92 Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council 
and Others [1998] ZACC 17; 1999 (1) SA 374; 1998 (12) BCLR 1458 at para 58.  

93 PAJA section 1(i).  
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74.4 An “empowering provision” is broadly defined in section 1(i) of PAJA as 

including “a law, a rule of common law, customary law, or an agreement, 

instrument or other document in terms of which an administrative action 

was purportedly taken”.94 

74.5 The ARB’s MOI and Code, incorporating its Procedural Guide, constitute 

empowering provisions.  The mere absence of a statutory source for these 

powers is therefore no barrier to the ARB validly exercising public 

functions. 

74.6 Requiring that private bodies may only exercise public powers or public 

functions where they are empowered to do so by a statute would have 

startling consequences: 

74.6.1 First, it “would invalidate the actions of all other private bodies that 

perform vital public functions in the public interest, without any 

empowering statute, such as sports professional bodies, the 

Press Council, professional associations and the like.”95 

74.6.2 Second, it would result in courts “adopting a strained 

interpretation of the phrase ‘public powers or public functions’ to 

exclude such private bodies, thereby limiting the protective reach 

of judicial review proceedings under PAJA and the principle of 

legality.”96 

 
94 Ibid. 

95 SCA Judgment Vol 7 p 750 para 17.  

96 Ibid. 
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74.7 In any event, the ARB’s powers are not entirely without statutory backing.  

In respect of broadcasters, these powers find statutory support in section 

55 of the ECA.97 

74.8 Moreover, these powers of self-regulation are an incident of the ARB 

members’ rights to freedom of expression and association.98  Thus, 

authority can be traced directly to the Constitution.   

75 Bliss provides a series of convoluted responses to the SCA’s reasoning, but it 

cannot escape a central contradiction in its own argument. 

75.1 In one breath, Bliss claims that public powers can only be validly exercised 

if “sourced in law i.e in the Constitution or other legislation”.99   

75.2 In another breath, Bliss then accepts that private bodies can lawfully 

exercise public powers based on contract, without an empowering 

statute.100  In its application for leave to appeal to this Court, Bliss 

conceded that “[t]here is no doubt that a contract may provide a basis for 

the lawful exercise of public powers”.101   

75.3 That concession ought to be the end of the matter.  

76 In effect, Bliss is now arguing for a confusing, bifurcated approach to legality. On 

this approach, the ARB can lawfully exercise public powers over its members, 

 
97 SCA Judgment Vol 7 pp 750 - 753 paras 18 – 23. 

98 SCA Judgment Vol 7 p 753 para 24.  

99 Bliss Heads p 8 para 18.  

100 Bliss Heads p 11 para 26.  

101 Bliss FA (CC) Vol 7 pp 711 - 712 para 66.  
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without any empowering statute, but as soon as these powers affect non-

members, they are rendered unlawful without a statutory source.102 

77 There is no requirement in PAJA or elsewhere that different types of empowering 

provisions are required for the same exercise of public powers by a private body, 

depending on who is affected.  Such dividing lines, and the dizzying confusion it 

would cause, have no basis in law or logic.  

78 Bliss’ argument would also create absurdity.  All decisions of the ARB indirectly 

concern the broader public, who are consumers of advertising.  At a conceptual 

level, no bright lines can ever be drawn between decisions that only impact on 

ARB members and decisions that impact non-members.  The same is true of all 

other voluntary associations that engage in self-regulation in the public interest.  

79 Bliss further seeks to argue that reliance on PAJA is impermissible, as the 

definition of administrative action does not confer powers on private bodies.  That 

misses the point.  The definitions of “administrative action” and “empowering 

provision” in PAJA reflect the basic conceptual distinction in our law between 

organs of state and private persons.  While organs of state may only do that 

which is permitted by law, private persons are generally under no such 

restriction.103  

 
102 Id para 66 – 68.  

103 See the famous dictum in R v Somerset County Council, ex parte Fewings and Others [1995] 1 All 
ER 513 (QB) at 524E-G: “‘Public bodies and private persons are both subject to the rule of law; nothing 
could be more elementary. But the principles which govern their relationships with the law are wholly 
different. For private persons, the rule is that you may do anything you choose which the law does not 
prohibit. It means that the freedoms of private citizens are not conditional upon some distinct and 
affirmative justification for which he must burrow in the law books. … But for public bodies the rule is 
opposite, and so of another character altogether.  It is that any action to be taken must be justified by 
positive law.’” 
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80 It follows that the ARB is empowered to exercise powers under its MOI and Code. 

The mere absence of a statute does not render its decisions invalid.  But if 

statutory authority is required, that is amply provided by the constitutional rights 

to freedom of association and expression, as explained above.  These powers 

also stem from the SCA’s judgment and order in Herbex, to which we now turn.  

THE BINDING AUTHORITY OF HERBEX  

81 The High Court disregarded Herbex by holding the operative part of the order 

was in personam, only binding on the parties to that litigation.  It proceeded to 

grant an order declaring clause 3.3 of the ARB MOI to be invalid, in direct conflict 

with the Herbex order.    

82 The SCA correctly held that the High Court erred in two fundamental respects. 

83 First, the Herbex order, while granted by consent, was still an order of court with 

full force and effect, that stands to be interpreted like any order.104  Bliss does 

not dispute this.105  The SCA was obviously best placed to interpret its own order, 

and did so.  

84 Second, the order in Herbex was an order in rem – one that is binding on the 

whole world, not only on the parties before the court.  

 
104 SCA Judgment Vol 7 p 755 para 30, applying Eke v Parsons [2015] ZACC 30; 2016 (3) SA 37 (CC); 
2015 (11) BCLR 1319 (CC). 

105 SCA Judgment Vol 7 p 755 para 31.  
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84.1 The High Court order in Herbex was an order in rem.  Therefore, the SCA 

in Herbex had to be satisfied, and was so satisfied, that overturning and 

modifying that order was justified by the merits of the appeal. 

84.2 This was a straightforward application of the principle in Airports Company 

South Africa v Big Five Duty Free (Pty) Ltd and Others,106 where this Court 

held that “[f]or a judgment in rem to be set aside by a settlement 

agreement, the court hearing the appeal must give its sanction to the 

agreement being made an order of court on the basis that the setting-aside 

is justified by the merits of the appeal.” 

84.3 The SCA in Herbex was indeed satisfied that its order was warranted by 

the merits of the case.107  This is clear from the Herbex judgment. After 

setting out the ASA’s arguments in paragraphs 10 and 11 of that judgment, 

the SCA proceeded to conclude that it was correct to overturn the 

sweeping prohibition in the High Court’s order: 

“[17] The ASA is a body set up to ensure that the system of self-
regulation of the advertising industry works, and the main 
purpose of the Code is to protect consumers and ensure fair play 
among advertisers (Telematrix (Pty) Ltd t/a Matrix Vehicle 
Tracking v Advertising Standards Authority 2006 (1) SA 461 
(SCA) ([2006] 1 All SA 6; [2005] ZASCA 73) para 4). For these 
reasons, in my view, the ASA had to approach this court to 
reverse the wide-ranging effect of para 90.1 of the court a quo's 
order, particularly as regards its prohibition from determining 
whether any advertisement breaches the Code, so as to enable 
it to determine, on behalf of its members, whether they should 
accept an advertisement for publication or withdraw the 
advertisement if it has been published.” (Emphasis added) 

 
106 Airports Company South Africa v Big Five Duty Free (Pty) Ltd and Others [2018] ZACC 33; 2019 (2) 
BCLR 165 (CC); 2019 (5) SA 1 (CC) at para 1.  

107 SCA Judgment Vol 7 p 756 para 32.  
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84.4 This conclusion is strengthened by the terms of the Herbex order, as it 

granted the ASA (now the ARB) the power to consider and issue a ruling 

to its members “on any advertisement, regardless of by whom it is 

published”, and to determine, on behalf of its members, whether they 

“should accept any advertisement before it is published or should withdraw 

any advertisement if it has been published”.  The words “any 

advertisement” and “regardless of by whom it is published”, placed it 

beyond doubt that the Herbex order applied generally, and was not limited 

to the parties.108 

85 Bliss continues to assert that the SCA did not apply its mind in Herbex, and 

simply rubber-stamped a consent order.   

85.1 This is an astonishing allegation, suggesting that five judges of the SCA in 

Herbex - Navsa ADP, Mathopo JA, Plasket JA, Rogers JA and Schippers 

JA – uncritically endorsed an order without reason.   

85.2 The allegation is also unsustainable, as the SCA’s reasoning in the Herbex 

judgment clearly reflects that it was satisfied that the ASA’s appeal had 

merit, that the order was warranted, and that the ASA had achieved 

substantial success.109  Furthermore, two of the judges who sat in the 

present matter, Schippers JA and Plasket JA, concurred in Herbex.  

 
108 SCA Judgment Vol 7 p 756 at para 33.  

109 See Herbex at paras 10 – 11 and 17.  
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86 Bliss further argues that the ARB is not the legal successor-in-title to the ASA 

and therefore cannot benefit from the Herbex order.  This argument places form 

over substance.   

86.1 The Herbex judgment was concerned with a broad matter of principle: the 

scope and limits of self-regulation under the Code.110  This principle 

applies with equal force to the ARB, as the new custodian of the Code.   

86.2 The objects of the ARB, as set out in its MOI, are clear that it was created 

to “fill the lacuna” that was left when the ASA went into liquidation and that 

its primary purpose is to "adopt and enforce, as far as reasonably possible, 

the existing and established Code of Advertising Practice in the 

Republic".111   

86.3 The ARB is therefore the successor to the ASA as the body responsible 

for enforcing the Code.  The binding principles established in Herbex are 

of equal application to its functions.  

THE RIGHT OF ACCESS TO COURT  

87 The SCA accurately characterised Bliss’ remaining grounds of appeal as 

“variations on a theme”.112  Bliss continues to argue that the ARB's adjudicative 

processes deprive non-members of their section 34 constitutional right of access 

to court and usurp judicial functions in various respects.  

 
110 Herbex ibid at para 17.  

111 MOI Vol 2 pp 211- 212 clauses 3.1 and 3.3.  

112 SCA Judgment Vol 7 p 762 para 49.  
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88 The SCA held that there is no unjustifiable limitation of section 34 for two primary 

reasons: 

88.1 First, the ARB’s adjudicative bodies constitute a “tribunal or forum” as 

envisaged in section 34 of the Constitution.113 

88.2 Second, non-members are not deprived of access to the ordinary courts, 

as the ARB’s decisions are subject to judicial control at all levels, as a 

dissatisfied non-member can take ARB decisions on review and obtain 

interdictory relief, among a range of other remedies.114   

89 Bliss chooses to ignore the second basis of the SCA’s decision, and for good 

reason.  The fact that Bliss has launched no less than two applications for urgent 

interim relief, a PAJA review application, a constitutional challenge, and the 

present application is ample demonstration that its rights of access to court 

remain fully intact and unimpeded. 

90 In both Armbruster115 and Metcash,116 this Court has held that where judicial 

review proceedings are available, offering sufficient remedies to address adverse 

decisions, there is no violation of the right of access to court. 

 
113 Ibid para 50. 

114 Id.  

115 Armbruster and Another v Minister of Finance and Others [2007] ZACC 17; 2007 (6) SA 550 (CC); 
2007 (12) BCLR 1283 (CC) at para 61.  

116 Metcash Trading Limited v Commissioner for the South African Revenue Service and Another [2000] 
ZACC 21; 2001 (1) SA 1109 (CC); 2001 (1) BCLR 1 (CC) at para 47. 
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91 Armbruster117 concerned a constitutional challenge to regulation 3(5) of the 

Exchange Control Regulations, which provided for the administrative seizure and 

forfeiture of foreign currency.  This, it was argued, violated section 34 of the 

Constitution. 

92 Mokgoro J, writing for a unanimous court, rejected this challenge, holding that 

the availability of judicial remedies was decisive.  In doing so, Mokgoro J 

explained and applied the reasoning in Metcash:  

"[U]nder the Regulation we are faced with an administrative decision 
of the Treasury official that is subject to review by a court of law on 
grounds of procedural fairness and substantive reasonableness. In 
Metcash Trading Ltd v Commissioner, South African Revenue 
Service, and Another this Court considered the constitutionality of, 
inter alia, section 36(1) of the Value-Added Tax Act which provided 
that upon assessment by the Commissioner for the South African 
Revenue Service, a taxpayer was obliged to pay the assessed tax 
regardless of a pending appeal, in common parlance, pay now, grieve 
later. The Court held that unlike in Chief Lesapo, section 36(1) did not 
permit self-help because a decision of the Commissioner constituted 
administrative action and could therefore be appealed against to a 
special court. The Special Court’s decisions could then be appealed 
against either to a full bench of the High Court, or if leave was granted 
by the presiding judge, to the Supreme Court of Appeal. There was 
therefore no violation of section 34 of the Constitution, the Court held. 
It follows that Regulation 3(5) does not infringe section 34 of the 
Constitution.”118 (Emphasis added) 

93 The availability of review proceedings, among other judicial remedies, is 

therefore the complete answer to Bliss' section 34 concerns. 

94 In the High Court, there was no dispute that the ARB’s adjudicative decisions are 

reviewable by the courts in terms of PAJA.119  Indeed, Bliss based its review 

 
117 Armbruster (note 114). 

118 Armbruster (note 114) para 61.  

119 Brandhouse Beverages (Pty) Ltd v Advertising Standards Authority of South Africa and Others 



35 
 

 

application squarely on PAJA and pleaded that the decisions under review are 

all administrative acts.120   Bliss’ newfound denial that ARB decisions are 

reviewable, which is stated for the first time in this Court,121 is baffling and directly 

contradicts its pleadings. 

95 Furthermore, Bliss does not offer any persuasive response to the SCA’s finding 

that the ARB’s adjudicative bodies are “another … tribunal or forum” for the 

purposes of section 34.  This finding was supported by this Court’s judgment in 

Metcash, where this Court recognised that specialist administrative tribunals can 

constitute a “tribunal or forum” for the purposes of section 34.122   

95.1 Bliss seeks to distinguish Metcash, as it contends that the specialist 

tribunal in issue there – a “Special Court” created under the Income Tax 

Act – was a statutory body and it was presided over by a judge.  

95.2 However, this Court did not suggest that either of those factors were 

decisive.  Instead, this Court had regard to all relevant features of the 

tribunal in concluding that its operations were more akin to an ordinary 

court than not.123  The ARB’s adjudicative bodies satisfy these 

requirements, as they allow for speedy resolution of disputes, with appeals 

processes before qualified lawyers (at the level of the AAC) and a retired 

judge (before the FAC), allowing for full ventilation of factual and legal 

issues.  

 
 [2015] ZAGPPHC 243 at paras 26 – 34.  

120 High Court FA Vol 1 p 65 para 57. 

121 Bliss FA (CC) Vol 7 p 711 para 65. 

122 Metcash (note 115)  para 47. 

123 Ibid.  
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95.3 Bliss refers to this Court’s judgment in Lufuno Mphaphuli &Associates,124 

which, it claims, stands for the proposition that the reference to “other 

tribunals” in section 34 is to tribunals established by law.    

95.4 However, Bliss misstates this Court’s reasoning in Lufuno, which 

concerned whether private arbitrations fall under section 34. The fact that 

private arbitrations are sourced in contract was not considered decisive of 

the application of section 34.  Instead, this Court held that private 

arbitrations are not subject to section 34 primarily because they lack the 

public character of ordinary courts, given that private arbitrations are 

usually confidential.125  By contrast, ARB decisions are public in nature, as 

is confirmed by the ARB’s Procedural Guide.  It explicitly alerts parties to 

the fact that all ARB decisions will be placed on its website, identifying the 

parties, in the interests of transparency.126  

96 The SCA’s findings are dispositive of Bliss’ further complaints of alleged 

breaches of section 34.  We briefly address each of these complaints and the 

SCA’s reasoning.  

 
124 Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews and Another [2009] ZACC 6; 2009 (4) SA 529 
(CC); 2009 (6) BCLR 527 (CC) (20 March 2009) 

125 Id para 211 – 213.  

126 ARB Procedural Guide Vol 3 p 294 clause 5.5: “Parties are alerted that the decisions of the ARB are 
published on the ARB website In the interests of transparency. This will include the name of the 
complainant(s) and the Advertiser.” 
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No self-help 

97 Bliss cherry-picks a single line from this Court’s judgment in Chief Lesapo: that 

any “constraint upon a person or property shall be exercised by another only after 

recourse to a court recognised in terms of the law of the land”.127  On this basis, 

it argues that the ARB’s adjudicative powers amount to unlawful self-help, of the 

kind that Chief Lesapo condemned.  

98 The SCA correctly held that Bliss has failed to read Lesapo in its proper 

context.128  Lesapo concerned the far-reaching statutory powers of a bank to sell 

property in execution, without any recourse to the courts.  That is the very 

definition of unlawful self-help, as the bank was entitled to be the judge in its own 

cause, deciding its own claims, to the exclusion of judicial processes.  

99 By contrast, the ARB’s decision-making processes could never be equated with 

such unilateral action.129   

99.1 The ARB is strictly governed by the Code, the MOI and its internal 

procedures.  

99.2 Its adjudicative procedures, with rights of appeal before bodies that include 

legal practitioners and retired judges, are the very antithesis of self-help.  

 
127 Chief Lesapo v North West Agricultural Bank And Another [1999] ZACC 16; 2000 (1) SA 409; 1999 
(12) BCLR 1420 at para 16. 

128 SCA Judgment Vol 7 pp 762 - 763 para 51.  

129 Ibid.  
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99.3 Furthermore, members and non-members alike have full recourse to 

judicial review proceedings, including interdictory relief to suspend the 

effect of adverse decisions.  

100 The SCA’s conclusions are further supported by this Court’s judgments in 

Armbruster, and Metcash, where this Court elaborated on and qualified the 

principles in Lesapo.  In particular, this Court added the qualification addressed 

above: that there is no impermissible self-help, and no breach of section 34, in 

circumstances where administrative acts are subject to effective judicial control 

through review proceedings.130   

The independence of the ARB 

101 The SCA correctly held that the funding and structure of the ARB would not lead 

a reasonable, objective and informed person to conclude that the ARB’s 

processes lacked sufficient independence.131   

102 On the undisputed facts, summarised by the SCA, not every member of the ARB 

is a funder, funders represent a tiny minority of ARB members (38 out of 338 

members), and members of the AAC and FAC are not informed as to whether a 

complainant is a funder.132   

103 In addition, Bliss has never presented a shred of evidence to suggest that the 

ARB treats members, funders, or non-members differently in its adjudication of 

 
130 See Armbruster (note 114) at para 60.  

131 SCA Judgment Vol 7 pp 763 - 764 paras 52 – 53.  

132 Ibid at para 53. ARB AA Vol 3 p 401 - 402 paras 81 - 83.  



39 
 

 

complaints, let alone any facts which would lead a reasonable person to form 

that perception.133 

104 As the SCA further noted, there are sufficient structural safeguards in place to 

ensure independence: 134 

104.1 The Chairperson of the AAC must be an independent practicing advocate, 

appointed by the Board.135 

104.2 The Chairperson of the FAC must be an independent practicing or retired 

legal practitioner or judge, with no less than ten years' experience.136  

104.3 The AAC and FAC remain subject to the control of the courts through 

review proceedings.   

105 Bliss does not contest any of these facts.  Instead, it has wrongly sought to claim 

that the SCA failed to assess this issue from the standpoint of a “reasonable 

informed person”.137  On the contrary, the SCA judgment explicitly applied this 

objective standard, concluding that “[n]o reasonable, objective and informed 

person would consider it likely that the few funders (who are almost exclusively 

individual companies) influence the running of the entire ARB”.138 

 
133 Colgate AA Vol 5 p 478 para 42. 

134 SCA Judgment Vol 7 p 763 – 764, paras 53 and 55; AA Vol 8 p 903 para 90. 

135 MOI Vol 2 p 223 clause 13.6. 

136 MOI Vol 2 p 224 clause 14.4.  

137 Bliss FA (CC) Vol 7 p 731 para 148.  

138 SCA Judgment at para 53.  
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No unfairness 

106 The SCA also rightly rejected Bliss’ complaints of unfair processes.  Bliss persists 

with these complaints, suggesting that any procedures that do not mirror High 

Court procedural rules are somehow unfair.139   

107 However, there is no requirement in our law that an administrative tribunal should 

perfectly replicate the procedural and evidential rules that apply in the courts.140 

108 In the context of administrative tribunals, there also is no automatic right to an 

appeal to a court or the suspension of an order pending an internal appeal.141  

That is a trite principle, supported by this Court’s judgment in Metcash.142  

109 Furthermore, Bliss ignores the requirements of procedural fairness under section 

3 of PAJA, which afford a degree of flexibility in choosing appropriate procedures 

for the circumstances.143 

110 Bliss does not directly address these points.  Instead, it claims that the SCA failed 

to test the fairness of the ARB’s processes against the requirements of section 

34 of the Constitution.   

111 Bliss continues to ignore the fact that PAJA gives statutory content and effect to 

the constitutional rights to fair proceedings before administrative tribunals.  PAJA 

 
139 Bliss Heads p 42 para 108.  

140 SCA Judgment at para 55, citing Turner v Jockey Club of South Africa 1974 (3) SA 633 (A) at 646F. 

141 Ibid. 

142 Metcash (note 115) paras 35 – 36. 

143 SCA Judgment Vol 7 p 764 para 56.  
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also provides Bliss with ample remedies to address any perceived unfairness in 

the ARB’s processes, on a case-by-case basis.  That is evident from the grounds 

raised in Bliss’ initial review application, before it decided to change its case.  

112 Bliss has failed to challenge the relevant provisions of PAJA which give effect to 

the rights to a fair hearing.  Accordingly, it is precluded by the principle of 

subsidiarity from going behind its provisions by seeking to attack the ARB’s 

processes through direct reliance on constitutional rights.144 

No usurpation of judicial functions 

113 Bliss continues to argue that the ARB somehow ousts the courts' jurisdiction, in 

that clauses 8 (exploitation of advertising goodwill) and 9 (imitation) of the Code 

allegedly overlap with legal issues that typically arise in cases of passing off and 

trademark infringement.145   

114 The SCA again provided the complete answer: “the mere fact that elements of a 

complaint before the ARB might overlap with elements of a cause of action that 

could be pursued in a court or other tribunal, does not mean that the ARB ousts 

the court’s jurisdiction.”146  The SCA further explained that there are clear 

differences between the inquiries conducted by the courts and the ARB: they are 

distinct fora with distinct powers, the ARB may only determine whether its Code 

 
144 South African Human Rights Commission obo South African Jewish Board of Deputies v Masuku 
and Another [2022] ZACC 5; 2022 (4) SA 1 (CC); 2022 (7) BCLR 850 (CC) at para 102ff; Women's 
Legal Centre Trust v President of the Republic of South Africa and Others  [2022] ZACC 23; 2022 (5) 
SA 323 (CC); 2023 (1) BCLR 80 (CC) at para 82; Thubakgale and Others v Ekurhuleni Metropolitan 
Municipality and Others [2021] ZACC 45; 2022 (8) BCLR 985 (CC) at para 178.  

145 Bliss Heads p 37 para 93; Bliss FA (CC) Vol 7 p 733 paras 153 – 155. 

146 SCA Judgment Vol 7 p 765 para 58.  
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has been breached, and it is not permitted to determine questions as to whether 

the packaging or get-up of a particular product constitutes passing off or breach 

of trademark or copyright.147 

115 This reasoning is underpinned by Nestlé (South Africa) (Pty) Ltd v Mars Inc148 

which confirmed this principle.   

115.1 There the SCA previously held that the ASA could not refuse to hear a 

complaint merely because there was a pending dispute on similar issues 

before the Registrar of Trademarks, which was ultimately destined for 

court.   

115.2 Nugent AJA (as he was then) emphasised that “the attempt to find some 

correspondence between the two proceedings is … misconceived and 

tends to divert attention from what is the true issue in this appeal.”149  This 

was because “[t]he Registrar of Trade Marks and the ASA are both obliged 

to perform their respective functions and neither is entitled to abdicate in 

favour of the other even if some aspects of their respective inquiries might 

coincide.”150  

115.3 Bliss claims that Nestle is distinguishable on the facts, but it fails to 

address the key principle laid down in that case: the mere fact that inquiries 

before different bodies may overlap does not entail that there is 

impermissible encroachment on judicial functions.  

 
147 Id.  

148 Nestlé (South Africa) (Pty) Ltd v Mars Inc 2001 (4) SA 542 (SCA) paras 20 and 21. 

149 Ibid at para 20. 

150 Ibid at para 21.  
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116 Our law has always permitted administrative tribunals to determine disputes over 

questions of law and fact, which may ultimately be decided by a court.  This Court 

has acknowledged that such administrative proceedings have advantages over 

courts in respect of cost- and time-savings as well as bringing specialist skills to 

bear on these issues.151  The mere fact that there are overlaps between 

administrative and judicial tasks does not amount to unconstitutional usurpation.  

THE SCA’S ORDER 

117 Bliss alleges that the SCA granted orders that were “outside the limits of the 

appeal”.  This complaint has no substance.    

118 The order granted by the SCA was in terms of the notices of appeal filed by 

Colgate and the ARB.  Both sought identical relief, dismissing the constitutional 

challenges to the ARB’s MOI, as set out in prayers 1, 4, 5 and 6 of its amended 

notice of motion.152 

119 Bliss did not raise any objection to the relief sought in the notices of appeal, either 

in its heads of argument or at the hearing.  Its complaint is an afterthought and 

falls to be rejected. 

120 Prayers 1, 4, 5 and 6 of the amended notice of motion are all constitutional 

remedies, pleaded in the alternative, premised on Bliss’s constitutional 

challenges to the ARB’s MOI and Code succeeding.153 

 
151 Koyabe v Minister for Home Affairs [2009] ZACC 23; 2009 (12) BCLR 1192 (CC) ; 2010 (4) SA 327 
(CC)  at paras 34 – 37. 

152 Colgate’s notice of appeal in the SCA Vol 8 p 916. 

153 Amended NoM Vol 8 p 871.  
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121 Those constitutional challenges were decided by the High Court and the SCA.  

The High Court upheld the challenges and granted a version of the orders sought 

by Bliss.  The SCA found that the constitutional challenges had no merit and 

dismissed all the constitutional remedies sought, as it was entitled to do.   

CONCLUSIONS, LEAVE TO APPEAL AND COSTS  

122 Self-regulation of the advertising industry undoubtedly serves the public interest 

and promotes the rights to freedom of association and expression.  While the 

ARB cannot issue binding rulings against non-members who have not submitted 

to its jurisdiction, it is entitled to issue rulings for the guidance of its members.  

That this may result in the indirect regulation of non-members in their dealings 

with ARB members is not impermissible.  It is part-and-parcel of all associational 

life.  Bliss is free to choose not to be a member of the ARB and to advertise with 

other non-members.  It cannot, however, demand that ARB members breach 

their ethical commitments under the Code or determine how the ARB carries out 

its functions.  Bliss’ freedom to associate is not the freedom to dictate.   

123 The SCA judgment has comprehensively addressed these issues and the further 

grounds of appeal raised by Bliss.  The appeal plainly has no reasonable 

prospects of success and leave to appeal ought to be refused on that basis.  If 

leave is granted, the appeal stands to be dismissed.  

124 In either event, we submit, Colgate is entitled to its costs, including the costs of 

two counsel. 
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
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In the matter between: 

 

 

BLISS BRANDS (PTY) LTD Applicant 
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ADVERTISING REGULATORY BOARD NPC First Respondent 

  

COLGATE-PALMOLIVE (PTY) LTD Second Respondent 

  

COLGATE-PALMOLIVE COMPANY Third Respondent 

  

 

 
SECOND & THIRD RESPONDENTS’ PRACTICE NOTE 

 

 

1 Name and number of the matter 

1.1 As reflected in the heading above.  

2 Nature of proceedings 

2.1 The applicant, Bliss Brands (Pty) Ltd (Bliss), seeks leave to appeal against 

the whole judgment and order of the Honourable Justice Schippers JA 

(Petse DP, Plasket and Hughes JJA and Matojane AJA concurring), 

handed down on 1 March 2022 (the SCA judgment).  
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2.2 This matter concerns the powers of the Advertising Regulatory Board 

(ARB) to determine complaints related to the advertisements of non-

members.  

2.3 In Advertising Standards Authority v Herbex,1 (Herbex) the Supreme Court 

of Appeal settled this question in respect of the ARB’s predecessor, the 

ASA.  

3 Jurisdiction 

3.1 On 9 May 2022, the applicant sought leave to appeal before this Court 

(Vol 7 p 690 – 693).  

3.2 On 20 December 2022, this Court issued directions to the parties setting 

the matter down for hearing on 2 March 2023.  

3.3 Leave to appeal remains to be decided.  

4 Issues  

4.1 Leave to appeal; 

4.2 Whether the court a quo was entitled to raise the constitutionality of the 

ARB's powers mero motu.  

4.3 If so, whether the scheme of self-regulation adopted by ARB is 

constitutionally permissible, which turns on Bliss’ contentions that:  

 
1 Advertising Standards Authority v Herbex 2017 (6) SA 354 (SCA). 
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4.3.1 The ARB’s powers are unlawful, in the absence of a statutory 

source; 

4.3.2 The ARB’s powers infringe the section 34 constitutional right of 

access to court and usurp judicial powers.   

4.4 Remedy and costs.  

5 Summary of Colgate’s submissions 

5.1 Bliss has failed to justify any exceptional circumstances that warranted the 

court a quo's mero motu intervention in addressing the constitutionality of 

the ARB's powers. 

5.2 The High Court was bound by the judgment in Herbex and ought not to 

have ignored it.  

5.3 Bliss has failed to establish any basis on which Herbex or the 

SCA judgment were wrongly decided: 

5.3.1 The ARB’s powers to determine complaints concerning non-

members’ advertisements, for the benefit of its own members, are 

consistent with the rights to freedom of association and freedom 

of expression.  

5.3.2 The ARB’s powers are lawful.   

5.3.3 The ARB’s decision-making processes do not deprive non-

members of the right of access to court, nor do they usurp judicial 

functions.   
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5.4 The appeal ought to be dismissed, with costs.  

6 Estimated duration of argument 

6.1 One day.   

7 Relevant portions of the record 

Colgate relies on the following portions of the record:  

7.1 2 October 2020 NoM (Vol 8 pp 852 – 854); 

7.2 2 October 2020 FA (Vol 1 p 65 para 57);  

7.3 ARB Memorandum of Incorporation (Vol 2 p 208 – 225); 

7.4 ARB letter of 10 December 2020 (Vol 2 p 185 – 186); 

7.5 ARB Code (pre-amendment version) (Vol 2 p 157 – 184); 

7.6 Colgate Supplementary AA (Vol 5 pp 464 – 492) 

7.7 29 December 2020 Amended NoM (Vol 8 p 871 – 875); 

7.8 Bliss SFA (Vol 3 pp 320 – 351);  

7.9 ARB AA (Vol 4 pp 367 – 430); 

7.10 Colgate Further Supplementary AA (Vol 5 pp 464 – 492); 

7.11 Bliss RA to Colgate (Vol 6 p 577 – 624); 

7.12 Fisher J directive (Vol 6 p 632); 
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7.13 Judgment of Fisher J (Vol 7 pp 768 – 804). 

7.14 Judgment of Schippers JA (Vol 7 pp 743 - 767) 

7.15 Bliss FA in Constitutional Court (Vol 7 pp 694 – 742) 

7.16 ARB AA in Constitutional Court (Vol 8 pp 805 – 845) 

7.17 Colgate AA (Vol 8 pp 876 – 915) 

8 List of primary authorities to be referred to in oral argument 

A full table of authorities accompanies the heads of argument. Particular 

reference will be made to the following authorities:  

 

AB and Another v Pridwin Preparatory School and Others [2020] ZACC 12; 
2020 (5) SA 327 (CC); 2020 (9) BCLR 1029 (CC) 
 
Advertising Standards Authority v Herbex 2017 (6) SA 354 (SCA) 
 
Airports Company South Africa v Big Five Duty Free (Pty) Ltd and Others 2019 
(5) SA 1 (CC) 
 
Armbruster and Another v Minister of Finance and Others 2007 (6) SA 550 (CC) 
 
Eke v Parsons 2016 (3) SA 37 (CC) 
 
Herbex (Pty) Ltd v Advertising Standards Authority 2016 (5) SA 557 (GJ) 
 
Metcash Trading Limited v Commissioner for the South African Revenue 
Service and Another 2001 (1) SA 1109 (CC) 
 
New Nation Movement NPC and Others v President of the Republic of South 
Africa and Others 2020 (6) SA 257 (CC) 
 
Nestlé (South Africa) (Pty) Ltd v Mars Inc 2001 (4) SA 542 (SCA) 
 
Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards 
Authority SA 2006 (1) SA 461 (SCA) 
 
True Motives 84 (Pty) Ltd v Mahdi and Another 2009 (4) SA 153 (SCA) 
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R v Panel on Take-overs and Mergers, ex parte Datafin plc and another (Norton 
Opax plc and another intervening) [1987] 1 All ER 564 
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SECOND AND THIRD RESPONDENTS’ CHRONOLOGY 

 

 

DATE EVENT REFERENCE 
 

9 Dec 2019 Colgate lodged a complaint with the ARB 
against Bliss’ Securex packaging 
 

FA Vol 1 p 54 
para 39  
(1: 63: 39) 
 

10 Dec 2019 ARB wrote to Bliss, informing it of the 
complaint and the ARB’s powers to 
determine complaints in respect of non-
members’ advertisements. Bliss was 
invited to “inform us if you do not consider 
yourself to be bound by the ARB”  
 

2: 185 

6 Jan 2020 Bliss responded to the complaint, without 
objecting to the ARB’s jurisdiction.  
 

2: 129 - 139 

21 Jan 2020 ARB Directorate decision.   
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27 Apr 2020 Advertising Appeal Committee (“AAC”) 
decision. 

1: 3 – 15  
 

3 Aug 2020 Final Appeal Committee (“FAC”) decision.  
 

2: 188 - 207 

17 Aug 2020 FAC costs clarification. 
 

1: 16 - 21 

25 Aug 2020 Bliss launched urgent High Court 
application for interim relief 
 

8: 848 – 850 

28 Sep 2020 Yacoob J dismissed Bliss’ application for 
interim relief. 
  

1: 22 – 30 
 

2 Oct 2020 Bliss launched further urgent application 
for interim relief, coupled with a review 
application.  
 

8: 852 - 856 

30 Oct 2020 Fisher J issues directions to parties to 
address constitutional questions.  
 

6: 632 

30 Nov 2020 Fisher J handed down judgment, granting 
Bliss interim relief.  
 

8: 858 – 870 

21 May 2021 Fisher J handed down judgment in the 
main application.  
 

7: 768 – 803 

7 Jul 2021 Fisher J granted leave to appeal to this 
Court. 
 

6: 681 

12 April 2022 Schippers AJ (Petse DP, Plasket and 
Hughes JJA and Matojane AJA 
concurring) handed down judgment, 
upholding the appeal.  
 

7: 744 – 767 

9 May 2022 Bliss applies for leave to appeal to the 
Constitutional Court  
 

7: 690 – 693 

20 December 2022 Directions issues by the Constitutional 
Court setting the appeal down for hearing, 
2 March 2023. 

8: 927 - 928 
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