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INTRODUCTION  

1 The Advertising Regulatory Board (“ARB”) is an independent, self-regulatory 

body funded by its members. Its members are required to adhere to its Code of 

Advertising Practice (“the Code”) which is based upon the International Code of 

Advertising Practice, internationally accepted as the basis for domestic systems 

of self-regulation.1  

2 The Code is a contract entered into between members of the ARB (and their 

members) and the ARB. Those members (and their members) are bound by the 

Code to neither prepare not accept any advertising which conflicts with the Code 

and must withdraw any advertising which has subsequently been deemed to be 

unacceptable by the ARB’s Advertising Appeals Committee or Final Appeal 

Committee.2 

3 The ARB’s members are entitled to decide what advertising they wish to publish 

and are entitled to empower the ARB to decide on their behalf what advertising 

is unacceptable. The ARB is permitted, and empowered by its members, to make 

decisions in respect of the advertising of non-members for the benefit of its 

members. The Supreme Court of Appeal expressly confirmed this in Herbex.3 

 

1  Preface of the Code of Advertising of the ARB, Record Vol 3. p257, paras 1-3. 

2  Preface of the Code of Advertising of the ARB, Record Vol 3. p258, para 11. 

3  Advertising Standards Authority v Herbex (Pty) Ltd 2017 (6) SA 354 (SCA). 
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4 The present disputes arise because Bliss Brands (a non-member) wants to be 

able to publish any advertisement in media owned by members of the ARB, 

without having to ensure that its advertising complies with the principles 

contained in the Code. Bliss Brands therefore seeks relief prohibiting ARB 

members from making use of their chosen adjudicative body to advise them 

about whether advertisements comply with the standards they have developed 

over the years.  

5 The matter came before the High Court as a review in terms of Rule 53 of a 

decision of the Final Appeal Committee (“FAC”) of the ARB to uphold a complaint 

lodged by Colgate against advertising of Bliss Brands after Bliss Brands 

participated fully in the processes of the ARB without raising any objection to its 

jurisdiction.4 Bliss Brands sought relief reviewing, setting aside and substituting 

the decision of the FAC.5 

6 The High Court mero motu questioned the constitutionality of the ARB’s powers, 

whereafter Bliss Brands amended its notice of motion and supplemented its 

founding papers so that they bore little resemblance to the original application. 

On the basis of the amended papers, the High Court made a series of orders 

which effectively dismantled the system of self-regulation of advertising in South 

Africa in its entirety.6 

 
4  Judgment of the SCA, Record Vol 4. p745, para 2. 

5  Notice of Motion in the review application, Record Vol 8. pp852-855. 

6  Judgment of the SCA, Record Vol 4. p745, para 3. 
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7 The Respondents appealed to the SCA and were successful. The SCA correctly 

held that Bliss Brands’ unquestionable submission to the jurisdiction of the ARB 

was reason enough to dispose of the appeal, in the Respondents’ favour. It also 

further addressed the merits of Bliss Brands’ complaints to remedy the fact that 

the High Court judgment would impede the ARB in carrying out its functions.7  

The SCA held that Bliss Brands’ constitutional challenge should have failed on 

the merits. 

8 If this Court were to uphold the appeal to this Court by Bliss Brands, the effect 

will be as follows: 

8.1 The system of self-regulation of advertising in South Africa – the only 

system for regulation of advertising in South Africa – will be dismantled.  

8.2 Members of the ARB will no longer be entitled to rely – at all – on the ARB 

for decisions on whether or not an advertisement sought to be placed in 

media owned by them by a non-member of the ARB is compliant with the 

Code, even though that is a core and legitimate purpose of the ARB. 

8.3 Broadcasters will no longer be able to rely – at all – on the ARB for 

decisions on whether an advertisement sought to be placed by a non-

member of the ARB is compliant with the Code, even though section 55 of 

the ECA expressly recognises the need for such determinations to be 

made by the ARB. 

 
7  Judgment of the SCA, Record Vol 7. pp748-749, para 13. 
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9 In what follows, we demonstrate that the SCA’s findings are plainly correct. We 

will deal, in turn, with each of the grounds of Bliss Brands’ appeal and 

demonstrate that none are well founded.  

10 Before doing so, however, we point out that no proper case has been made even 

for leave to appeal to be granted. 

NO PROPER CASE FOR LEAVE TO APPEAL 

11 We submit that for four reasons, no proper case has been made out for leave to 

appeal to be granted. 

12 First, as we demonstrate in what follows, the SCA rightly held that Bliss Brands 

had submitted to the jurisdiction of the ARB.  In those circumstances, Bliss 

Brands’ constitutional challenges to the ARB’s jurisdiction are stillborn and 

unsustainable.  It can never be in the interests of justice to allow a party such as 

Bliss Brands, which has submitted to the jurisdiction of a body, to belatedly 

challenge the jurisdiction of that body. 

13 Second, it is not enough for Bliss Brands to say, as it does, that leave to appeal 

must be granted because its case implicates three sections of the Constitution. 

As we demonstrate in what follows: 

13.1 Sections 16 and 18 of the Constitution, now relied on by Bliss Brands,   

were never pleaded before the High Court – not even in its reformulated 

case before the High Court. Nor were they argued by Bliss Brands before 
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the SCA. It cannot then be in the interests of justice for these issues to be 

raised now. 

13.2  Section 34 of the Constitution, the last section relied on, was considered 

by the High Court, but only because it was raised mero motu by the High 

Court in an impermissible manner. 

14 Thirdly, in respect of each of the issues which Bliss Brands says are in the 

interests of justice to decide, there is already binding authority on each point.8  

15 Fourthly, in a last-ditch attempt to sustain its case,  Bliss Brands has 

impermissibly shifted that case before this Court.  For the first time before this 

Court, Bliss Brands now says that the ARB’s decisions are not administrative 

action.9 But that is the very opposite of the stance Bliss Brands adopted before 

the High Court – where it review of the ARB’s ruling was brought in terms of 

PAJA and that it expressly said in its founding affidavit that the ARB’s decisions 

are administrative action.10  

16 In all the circumstances, it is not in the interests of justice for leave to appeal to 

be granted. 

 
8  ARB AA in the Constitutional Court, Vol 8. pp843-844, para 19. 

9  ARB AA in this Court, Record Vol 8. p832, para 81. 

10  ARB FA in the review application, Record Vol 1. p65, para 57. 
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THE NATURE OF THE ARB AND THE CONSTRAINTS IMPOSED ON IT 

The ARB is an adjudicative administrative tribunal  

17 The ARB is an adjudicative administrative tribunal. Its decisions constitute 

administrative action as defined in PAJA and are subject to judicial review.11  

18 Adjudicative administrative tribunals are well known in our law and their powers 

may have various sources. Some of their powers may be conferred by statute, 

whilst others may be “based upon the voluntary, contractual agreement of the 

subscribing members”.12 In the ARB’s case, its powers come from both statute 

and contract. Some of its powers come from the Electronic Communications Act, 

2005, and others come from the contractual arrangement that it has with its 

members. 

19 Adjudicative administrative tribunals are nothing new. Even before PAJA, they 

served an important function in our public law. Baxter describes them as follows: 

“The administrative bodies that have enjoyed most attention from 
administrative lawyers are those with which lawyers are most familiar 
and which most closely resemble courts of law: administrative 
tribunals. These usually directly determine the rights of individuals, 
hence their significance. Lawyers tend, somewhat superficially, to 
regard tribunals as ‘court-substitutes’, really being part of the overall 
system of administrative of justice. . . . Suffice it to say that they serve 
as a necessary bridge between the ordinary courts of law, on the one 
hand, and ordinary administrative departments on the other.”13 

 
11  Brandhouse Beverages (Pty) Ltd v Advertising Standards Authority of South Africa and 

Others (2331/15) [2015] ZAGPPHC 243 at paras 26 – 35; ARB FA in the review application, 
Record Vol 1. p65, para 57; ARB AA in this Court, Record Vol 8. p832, para 81. 

12  Lawrence Baxter, Administrative Law (1984) p 341. 

13  Baxter p180. 
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20 As Baxter points out, “there have always been administrative tribunals which 

have performed functions essentially similar to those of courts of law”.14 Baxter 

describes them as follows: 

“Tribunals are often established to act as arbiters in disputes between 
public authorities and private persons, or even between private 
individuals alone. These bodies perform a fully adjudicative function 
which closely resembles that of courts of law. They are, in effect, 
substitutes for the courts.”15 

21 In this passage Baxter is referring to adjudicative tribunals established by statute. 

But even in Baxter’s time, it was not a requirement for the tribunals to be 

established by statute – rather private or domestic tribunals established by 

contract could exercise public power.16 We deal with this further below. 

22 The pre-constitutional recognition of the adjudicative administrative function has 

been carried through into PAJA. As Hoexter explains: 

“Adjudication is becoming an increasingly prevalent form of 
administrative activity. Many commentators have pointed to the fact 
that just as administrative bodies make more legislation than the 
legislature, so too do they resolve more disputes than judges. Courts 
are unable to adjudicate effectively on many specialised matters, 
while administrative bodies are able to do this more informally, quickly, 
cheaply and expertly – and not necessarily any less justly. 
Administrative adjudication can be undertaken not only by specialist 
bodies, usually known as administrative tribunals, but also by a range 
of other public authorities and individual administrative officials.”17 

23 There are literally hundreds of adjudicative administrative tribunals in operation 

in South Africa, for example the Broadcasting Complaints Commission, the Press 

 
14  Baxter p180. 

15  Baxter p181. 

16  Baxter at p340-342. 

17  Cora Hoexter, Administrative Law in South Africa (2nd Ed) at 54. 
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Council and countless others. Some are created by statute or regulation, others 

by contract. All are subject to judicial control in the form of review, whether in 

terms of PAJA or the common law. 

The constraints imposed on the ARB by PAJA  

24 The fact that decisions taken by the ARB are subject to PAJA places a series of 

important constraints on the ARB: 

24.1 The ARB’s decisions are required to be procedurally fair.18 

24.2 Any person affected by the decisions of the ARB may institute proceedings 

for judicial review on a range of grounds which incorporate lack of authority 

to take the decision; failure to comply with empowering provisions; 

procedural unfairness; error of law and a range of other factors.19 

24.3 Any internal remedy provided for in respect of the decisions of the ARB 

must be exhausted before a court may be approached in review.20 

24.4 The court considering a judicial review of the ARB’s decisions has a wide 

range of remedies available to it including setting aside an unlawful 

decision, remitting the matter and substituting or varying the decision.21 

 
18  Section 3 of PAJA. 

19  Section 6 of PAJA. 

20  Section 7 of PAJA. 

21  Section 8 of PAJA. 
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25 Once these constraints are recognised, many of the complaints raised by Bliss 

Brands – which seemed to find favour with the High Court as leading to a “lack 

of fairness”22 – are plainly without merit. For example: 

25.1 The High Court held that the ARB “ousts” the jurisdiction of ordinary courts 

by establishing a parallel dispute-resolution process.23 Bliss Brands 

persists with this point before this Court.24 But courts do not have 

jurisdiction to determine the merits of the disputes that are the subject 

matter of adjudicative administrative tribunal; the role of the courts is to 

control these decisions through review.25 

25.2 The High Court relied on the fact that if an advertiser is unhappy with an 

ARB decision, it is limited to judicial review, and does not have an appeal 

to court available to it.26 Bliss Brands persists with this point before this 

Court.27 But no dissatisfied respondent in an adjudicative administrative 

process is entitled to “appeal” to a court against an administrative decision 

– the remedy is to review under PAJA, which can be done by any party 

unhappy with an ARB decision. 

 
22  See the heading in the High Court judgment, Record Vol 7. p794, para 100. 

23  High Court judgment, Record Vol 7. p794, para 101. 

24  Bliss Brands FA in this Court, Record Vol 3. pp334-338, paras 75-84. 

25  See Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others 
2004 (4) SA 490 (CC) para 45:  

"Although the review functions of the court now have a substantive as well as a procedural 
ingredient, the distinction between appeals and reviews continues to be significant. The court 
should take care not to usurp the functions of administrative agencies. Its task is to ensure that 
the decisions taken by administrative agencies fall within the bounds of reasonableness as 
required by the Constitution." 

26  High Court judgment, Record Vol 7. p794, para 100. 

27  Bliss Brands FA in this Court, Record Vol 7. P729, para 139. 
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25.3 The High Court relied on the fact that the ARB’s procedure does not 

provide for automatic suspension pending appeal and it is up to the parties 

subject to the order to apply for such suspension.28 Bliss Brands persists 

with this point before this Court.29 But no application for judicial review, 

whether brought under PAJA or the common law, automatically suspends 

the administrative decision sought to be brought under review. Any 

applicant who wishes to have an unfavourable administrative decision 

suspended pending a review has to go to court for an interim interdict.30 

25.4 The High Court relied on the fact that the rules of evidence before the ARB 

are not the same as those which apply in courts.31 Bliss Brands persists 

with this point before this Court.32 But there is no principle or rule of law 

requiring adjudicative administrative tribunals to adopt the same rules of 

evidence that apply in courts. An administrative tribunal is required to act 

fairly in affording the affected party the opportunity for a fair hearing. As 

was held in Turner v Jockey Club:33  

“The principles of natural justice do not require a domestic tribunal to 
follow the procedure and to apply the technical rules of evidence 
observed in a court of law, but they do require such a tribunal to adopt 
a procedure which would afford the person charged a proper hearing 
by the tribunal, and an opportunity of producing his evidence and of 

 

28  High Court judgment, Record Vol 7. pp794-795, paras 105 and 106. 

29  Bliss Brands FA in this Court, Record Vol 7. p728, para 136. 

30  For example, see Economic Freedom Fighters v Gordhan and Others; Public Protector and 
Another v Gordhan and Others 2020 (6) SA 325 (CC). 

31  High Court judgment, Record Vol 7. p794, para 100. 

32  Bliss Brands FA in this Court, Record Vol 7. p732, paras 150-152. 

33  Mose NO v Minister of Education, Western Cape, and Others 2009 (2) SA 408 (C) at para 14. 
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correcting or contradicting any prejudicial statement or allegation 
made against him.”34 

The SCA correctly applied that dictum and emphasised the flexible 

requirements of procedural fairness under PAJA.35 

The consensual basis of the ARB’s self-regulation 

26 The ARB was created after its predecessor, the Advertising Standards Authority 

of South Africa (“the ASA”), went into liquidation.36 Bliss Brands said for the first 

time in argument before the SCA37 (and repeats the allegation in its founding 

affidavit before this Court38) that the ARB is not the successor in title to the ASA. 

This is a last-ditch attempt to avoid being bound by any precedent concerning 

the ASA. But this misses the point. The principles established in previous 

judgments concerning the ASA are directly applicable to the ARB, not because 

the ARB is the ASA’s successor in title, but because the foundation on which the 

ARB operates is materially identical to the basis on which the ASA operated.  

27 The ARB performs the functions of the ASA in terms of the ECA. The Code is 

the guiding document of the ARB.39 The Code binds the members of the ARB 

only.40 The ARB has no jurisdiction over non-members and cannot require them 

 
34  Turner v Jockey Club of South Africa 1974 (3) SA 633 (A) at 646F. 

35  Judgment of the SCA, Record Vol 7. p764, paras 55 and 56.  

36  Bliss Brands FA in the review application, Record Vol 1. pp37-38, para 16. 

37  Bliss Brands FA in this Court, Record Vol 7. p721, para 105.  

38  Bliss Brands FA in this Court, Record Vol 7. p699, para 20. 

39  Bliss Brands FA in the review application, Record Vol 1. p40, para 20; annexure FA7, Vol 3. 
p257. 

40  Bliss Brands FA in the review application, Record Vol 1. pp41-42, para 26.4. 
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to participate in its processes.41 The ARB is thus a voluntary association, 

regulating the conduct of its members, in the public interest, by making decisions 

in respect of its own Code. 

28 The relationship between the ARB and its members is one of consensus.42 The 

ARB and its members are contractually bound to one another.43 The members 

of the ARB (and non-members who submit to the ARB’s jurisdiction) agree that 

the ARB will act as the arbiter of disputes concerning breaches of its Code. 

Clause 7.3 of its Procedural Guide (which forms part of the Code44) provides that 

“the ARB may only enforce the Code”.45 It does so through its decision-making 

structures, who may impose certain sanctions.46 Once a ruling has been given 

by the ARB: 

28.1 It is the responsibility of the complainant to monitor whether or not the 

ruling is adhered to and carried into effect.47 

28.2 Should the respondent ignore a reasonable request for co-operation, the 

ARB may issue an Ad Alert to its members.48 

 
41  Bliss Brands FA in the review application, Record Vol 1. pp49-50, para 30. 

42  Mars Inc v Advertising Standards Authority of South Africa and Another 2000 (4) SA 511 (W) 
(“Mars a quo”) at 514A. 

43  Mars SCA at para 12. 

44  Bliss Brands FA in the review application, Record Vol 1. p43, para 27.3. 

45  Bliss Brands FA in the review application, Record Vol 1. p44, para 29.2. 

46  Clause 14 of the Procedural Guide, Record Vol 3. pp302-304. 

47  Clause 15.2 of the Procedural Guide, Record Vol 3. p304. 

48  Clause 15.4 of the Procedural Guide, Record Vol 3. p305. 



15 
 
 
 
29 The ARB’s sanctions are effective only insofar as the members of the ARB agree 

to enforce them, and they are effective only in the media owned by ARB 

members. The rulings of the ARB are not legally enforceable against non-

members. The only consequence of a non-member’s refusal to comply with an 

ARB ruling is that the members of the ARB may decline to accept advertising 

from that non-member. 

30 In Telematrix, this Court recognised that if a party “was not legally bound to the 

ruling” of the ASA, “it could have ignored the ASA’s decision.”49 That remains the 

position in respect of the ARB. 

31 There is nothing unusual about the basis of the ARB’s self-regulation. It is in the 

same position as other private entities which perform regulatory functions. For 

example, in the Ndoro case in the High Court, Unterhalter J set out the legal 

principles in relation to FIFA and SAFA, private bodies which derive powers from 

contract to regulate professional football.50 Like those entities, the ARB exercises 

public power, in the public interest. The ARB discharges a public function, and 

its decisions are therefore subject to PAJA.51 

32 It is clear that many advertisers would prefer to publish advertisements with 

media owned by ARB members and yet to do so in a way that involves 

 
49  Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v Advertising Standards Authority SA 2006 (1) 

SA 461 (SCA) at para 27. 

50  Ndoro and Another v South African Football Association and Others 2018 (5) SA 630 (GJ) 
(“Ndoro”). 

51  See Ndoro at paras 30-33. 
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misleading and unsubstantiated claims. This is because such claims are no 

doubt intended to attract customers and derive more revenue. 

33 But the effect of the ARB is merely to put such advertisers to an election: 

33.1 They can choose to advertise in media owned by ARB members but their 

advertising must then comply with the Code; or 

33.2 They can choose to advertise with in media not owned by ARB members 

and then feel free not to comply with the Code. 

34 This is plainly permissible. The members of the ARB are constitutionally entitled 

to decide what advertisements they are prepared to publish and to – via contract 

– create an administrative tribunal for the purpose of advising them on this issue. 

Indeed, as we demonstrate below, this is an incident of their constitutional 

entitlement to freedom of expression and association. 

THE COMPLAINT THAT THE ARB’S POWER IS NOT SOURCED IN LAW 

35 Bliss Brands’ submissions rely heavily on a contention that a public power can 

only be exercised lawfully if it is sourced in the Constitution or legislation.52 But 

that is simply incorrect. A private entity is capable of exercising public power in 

the absence of statutory empowerment.  

 
52  Bliss Brands submissions in the Constitutional Court, p8 para 18. 
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35.1 As was explained in Ndoro, our public law has frequently recognised that 

domestic tribunals may exercise public powers that are not conferred by 

statute: “private entities may discharge public functions by recourse to 

powers that do not have a statutory source. Powers of this kind may be 

characterised as public powers. So characterised, actions that issue from 

their exercise may constitute administrative action.”53 

35.2 Indeed, this is made clear by PAJA itself.  The SCA correctly emphasises 

that PAJA expressly contemplates that a juristic entity other than an organ 

of state may take decisions that constitute administrative action in terms 

of an empowering provision, which is defined to include a variety of 

sources other than legislation, including “an agreement”.54  

35.3 PAJA expressly affords a juristic person other than an organ of state a 

larger set of permissible empowering provisions than those afforded to 

organs of state. That much is clear from the plain wording of PAJA and the 

definition of “empowering provision”. Professor Hoexter explains that: 

“[I]n order to perform administrative action a natural or juristic person 
must be exercising a public power or performing a public function in 
terms of an empowering provision, which is a rather broad concept. 
By contrast, organs of state are held to a more stringent standard. In 
order to perform administrative action, an organ of state must either 
be exercising a power in terms of the Constitution or a provincial 
constitution; or it must be exercising a public power or performing a 
public function in terms of any legislation.”55 

 

53  Ndoro at para 23. 

54  Judgment of the SCA, Record Vol 7. pp749-750, para 16. 

55  Hoexter and Penfold, Administrative Law in South Africa, (3rd ed) at 305. 
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35.4 Bliss Brands’ argument elides this important distinction. Bliss Brands 

applies the “organ of state” definition of public power to the ARB. But the 

ARB is not an organ of state when it exercises its contractual power.56 Its 

empowering provision is its contract with its members.  

35.5 PAJA expressly contemplates and permits this. If it did not, PAJA would 

have rendered unlawful every domestic tribunal that exercises public 

power in terms of an empowering provision other than a statute. 

36 Bliss Brands now argues, for the first time, that PAJA is of no application.57 But 

Bliss Brands brought its case on exactly the opposite basis – its review of the 

ARB’s ruling was expressly brought in terms of PAJA.58  Its argument must be 

seen for what it is – a last-ditch attempt to fix the deficiency in its case. 

The bases for the ARB’s consideration of complaints 

37 There are four legal bases upon which the ARB may consider complaints. 

37.1 First, if the advertiser is a member of the ARB (or is a member of one of 

the industry bodies that is a member of the ARB), then the ARB is entitled 

to consider the complaint because the advertiser has agreed to be bound 

by the Code, either directly or indirectly through its membership of an 

industry representative body or association. 

 

56  The ARB is arguably an organ of state when it exercises its section 55 power under the ECA. 

57  ARB AA in this Court, Record Vol 8. p832, para 81. 

58  ARB FA in the review application, Record Vol 1. p65, para 57. 
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37.2 Second, if the publisher of the advertisement is a member of the ARB 

(or a member of a member), then the ARB is entitled to consider the 

complaint because the publisher has agreed to abide by the Code. The 

Code precludes those who are bound by it from accepting advertising 

that conflicts with the Code.59 

37.3 Third, if the advertisement is broadcast by a broadcast service licensee 

in terms of the ECA, section 55(1) of the ECA confers upon the ARB the 

power to consider complaints in respect of that advertisement. 

37.4 Fourth, if neither the publisher nor the advertiser are members of the ARB, 

the ARB is still entitled to consider the complaint on behalf of its members, 

so that its members may make an election whether or not they wish to 

publish that advertisement. The ARB’s members established the ARB in 

order to make this determination on their behalf. The SCA expressly 

confirmed that the ARB may do so in Herbex. 

38 The orders made by the High Court cut across and preclude the second, third and 

fourth bases. Their effect appears to be that the moment the advertiser is not 

member of the ARB: 

38.1 The ARB then has no power to deal with the matter at all; 

38.2 The ARB may then not consider the complaint for purposes of advising 

its members whether to carry or stop carrying the advertisement; and  

 
59  Bliss Brands FA in the review application, Record Vol 1 p42, para 26.6; annexure FA7, Record 

Vol 3. p258, para 11 of the Preface to the Code. 
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38.3 The ARB may not consider the complaint for purposes of allowing 

broadcasters to comply with section 55 of the ECA. 

39 As we demonstrate in what follows, this is not sustainable.  

40 For a start, when it comes to broadcasters, the ARB derives powers to consider 

the complaints regarding advertisements of non-members from section 55 of the 

ECA. The High Court’s order effectively prevents the ARB from fulfilling a 

statutory function, in circumstances where section 55 of the ECA was never at 

issue and was never challenged.  

41 But even leaving aside the effect of section 55 of the ECA and dealing now with 

non-broadcasters, the High Court’s conclusions, now defended by Bliss Brands 

in this Court, are unsustainable. 

41.1 The ARB is entitled to consider complaints in respect of advertisements 

published by non-members of the ARB, and which are not published by a 

member of the ARB. The ARB is entitled to consider such complaints on 

behalf of its members, so that its members may make an election whether 

or not they wish to publish that advertisement. The ARB’s members 

established the ARB in order to make this determination on their behalf. 

41.2 The order of the High Court deprives the ARB’s members of the method 

by which they have chosen to exercise their rights to associate and to 

publish. This constitutes an unjustifiable limitation of their rights to freedom 

of association and freedom of expression, as it precludes ARB members 
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from using their chosen method of determining which advertisements they 

wish to publish and which advertisers they wish to associate with. 

41.3 The ARB’s power to advise its members about which advertisements they 

choose to publish arises as follows: 

41.3.1 The members of the ARB have the right to decide which 

advertisements they choose to publish. This is an incident of their 

constitutional and common law rights of freedom of expression 

and association. 

41.3.2 The members of the ARB have the common law and 

constitutional right to contract with one another to establish an 

administrative adjudicative tribunal for the purpose of advising 

them on this issue. 

41.3.3 The members of the ARB have entered into such a contract with 

one another and with the ARB. The contract they have entered into 

is the ARB’s MOI and the Advertising Code. 

41.3.4 The ARB’s MOI and Advertising Code confer powers and duties 

on the ARB. Those powers are not unlimited. Their outer limit was 

determined by the SCA in the Herbex decision. 
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Section 55 of the ECA  

42 Bliss Brands contends that section 55 of the ECA confers no powers at all on the 

ARB.60 This is wrong. Section 55(1) of the ECA confers upon the ARB the power 

to consider complaints in respect of all advertisements broadcast by broadcast 

service licensees. The ARB is the “Advertising Standards Authority” as defined 

in the ECA, because it is “the entity which regulates the content of advertising, or 

any entity that replaces it but has the same functions”.61 

43 Section 55 of the ECA provides: 

“Control over advertisements 

(1) All broadcasting service licensees must adhere to the Code of 

Advertising Practice (in this section referred to as the Code) as 

from time to time determined and administered by the 

Advertising Standards Authority of South Africa and to any 

advertising regulations prescribed by the Authority in respect of 

scheduling of adverts, infomercials and programme 

sponsorships. 

(2) The Complaints and Compliance Committee must adjudicate 

complaints concerning alleged breaches of the Code by 

broadcasting service licensees who are not members of the 

Advertising Standards Authority of South Africa, in accordance 

with section 17C of the ICASA Act, as well as complaints 

concerning alleged breaches of the advertising regulations. 

(3) Where a broadcasting licensee, irrespective of whether or not 

he or she is a member of the said Advertising Standards 

Authority of South Africa, is found to have breached the Code or 

advertising regulations, such broadcasting licensee must be 

dealt with in accordance with applicable provisions of sections 

17A to 17H of the ICASA Act.” 

 
60  Bliss Brands submissions in the Constitutional Court, p12 para 30. 

61  Definition of “Advertising Standards Authority of South Africa” in section 1 of the ECA. 
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(emphasis added) 

44 Section 55 of the ECA means the following: 

44.1 All broadcast service licensees (whether members or non-members of the 

ARB) are obliged to comply with the Advertising Code as administered by 

the ARB (section 55(1)). 

44.2 There are two separate streams for the initial determination of complaints 

concerning breaches of the Code: 

44.2.1 Only where the licensee is not a member of the ARB does the 

ICASA Complaints and Compliance Committee (“CCC”) 

adjudicates the complaint in terms of section 17C of the ICASA 

Act (section 55(2)). 

44.2.2 Therefore, where the licensee is a member the ARB, the ARB 

must consider the initial complaint about the alleged breach of the 

Code in terms of section 55(1). 

44.3 It is only after there has been a finding of a breach of the Code (whether 

in respect of a member of the ARB, by the ARB, or in respect of a non-

member of the ARB, by the CCC), that the licensee is dealt with in 

accordance with the applicable provisions of sections 17A to 17H of the 

ICASA Act (section 55(3)). 
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45 The High Court held, and Bliss Brands argues in this Court,62 that section 55 

“does not empower the ARB to determine breaches of the Code”.63 But this 

interpretation requires striking a pen through the words “who are not members 

of the Advertising Standards Authority of South Africa” in section 55(2). This 

breaches the “longstanding precept of interpretation…that every word must be 

given a meaning. Words in an enactment should not be treated as tautologous or 

superfluous.”64 

46 Section 55 expressly creates two distinct processes for the initial determination 

of a complaint about an alleged breach of the Code. If the licensee is an ARB 

member, the ARB is obliged to determine the initial complaint. If the licensee is 

not an ARB member, the CCC determines the initial complaint. Once there has 

been a finding of a breach of a Code, member and non-member licensees are 

dealt with in terms of sections 17A to 17H of the ICASA Act.  

47 Accordingly, Parliament has determined that any Advertiser who wishes to 

advertise by means of a broadcast service licensee, whether a member of the 

ARB or not, must comply with the provisions of the Code. 

48 The order of the High Court precludes the ARB from performing its statutory duty 

in terms of section 55 of the ECA, by prohibiting the ARB from determining any 

 

62  Bliss Brands submissions in the Constitutional Court, p13 para 33. 

63  Judgment of the High Court, Record Vol 7. p777, para 42. 

64  National Credit Regulator v Opperman And Others 2013 (2) SA 1 (CC) at para 99 (minority 
judgment of Cameron J, citing Wellworths Bazaars Limited v Chandlers Limited and Another 
1947 (2) SA 37 (A) at 43. The majority judgment did not differ on this point). 
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complaint in respect of non-member advertising, even where that advertisement 

is broadcast by a broadcast service licensee.65 But there was no challenge to the 

validity of section 55, and the issue therefore did not arise for determination in 

the context of the dispute between the parties.  

The rights to freedom of expression and association 

49 Bliss Brands argues that its rights to freedom of expression and association are 

infringed by the decisions of the ARB in respect of non-members.66 It never 

pleaded these alleged infringements before the High Court – not even in its 

reformulated constitutional challenge.67 

50 Bliss Brands does not have a right to publish whatever it wants, wherever it 

wants. On the contrary, the ARB’s members are entitled to refuse to publish 

advertising as part of their right to freedom of expression, and to refuse to 

associate, as part of their right to freedom of association.  

51 This Court has held that: 

"In sum, choosing to associate is an exercise of the right to freedom 
of association. Choosing to dissociate from that which you earlier 
associated with is also an exercise of that right. Choosing not to 
associate at all too is an exercise of the right. A restraint on any of 
these choices is a negation of the right.”68 

 
65  Order of the High Court, Record Vol 7. p803, paras 3 and 4. 

66  Bliss Brands submissions in the Constitutional Court, pp31-32 paras 75-76. 

67  ARB AA in the Constitutional Court, Record Vol 8. p835 para 90. 

68  New Nation Movement NPC and Others v President of the Republic of South Africa and Others 
2020 (6) SA 257 (CC) at para 58. 
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52 This principle is clear in international law: 

52.1 The United Nations Human Rights Committee has said that freedom of 

opinion and freedom of expression are “indispensable conditions for the 

full development of the person. They are essential for any society. They 

constitute the foundation stone for every free and democratic society”. It 

has also said that “Any form of effort to coerce the holding or not holding 

of any opinion is prohibited. Freedom to express one’s opinion necessarily 

includes freedom not to express one’s opinion.”69 

52.2 English70 and American71 authority similarly demonstrates that the right 

to freedom of expression and association includes the right not to express 

and not to associate. 

52.3 In Remuszko v Poland72 the European Court of Human Rights held that: 

52.3.1 Newspapers are entitled to exercise their freedom of expression 

to refuse to publish advertisements: 

“[P]rivately held newspapers must be free to exercise editorial 
discretion in deciding whether to publish articles, comments and 
letters submitted by private individuals or even by their own staff 
reporters and journalists. The State’s obligation to ensure the 
individual’s freedom of expression does not give private citizens 
an unfettered right of access to the media in order to put forward 
opinions. … In the Court’s view these principles apply also to the 
publication of advertisements. An effective exercise of the 

 
69  General Comment No 34 on Article 19 of the International Covenant on Civil and Political Rights 

(12 September 2011) paras 2 and 10. 

70  RT (Zimbabwe) and others v Secretary of State for the Home Department; KM (Zimbabwe) v 
Secretary of State for the Home Department [2012] 4 All ER 843. 

71  Wooley v Maynard 430 U.S. 705 (1977); Pacific Gas and Electric Company v Public Utilities 
Commission of California 475 U.S. 1 (1986). 

72  Remuszko v Poland 1562/10 (16 July 2013). 
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freedom of the press presupposes the right of the newspapers to 
establish and apply their own policies in respect of the content of 
advertisements. It also necessitates that the press enjoys freedom 
to determine its commercial policy in this respect and to choose 
with whom it deals.”73 

52.3.2 In a pluralistic media market press, publishers should not be 

obliged to carry advertisements proposed by private parties. This 

is compatible with freedom of expression.74 

53 Bliss Brands seeks to distinguish the Remuszko case on the basis that it 

concerned the lawfulness of a particular newspaper’s refusal to publish an 

advertisement, not the lawfulness of the exercise of public power by a non-

statutory body over a non-member of that body.75 Bliss Brands misstates the 

facts of that case. In Remuszko the applicant was aggrieved by a decision by a 

collection of newspapers (seven in total) to refuse to publish an advertisement.76 

The principle remains applicable. Bliss Brands’ freedom of expression does not 

entitle it to unfettered access to publish whatever it likes in whatever media it 

chooses.  

54 The SCA correctly held that the members of the ARB are entitled to exercise their 

rights of freedom of expression and freedom of association by nominating the 

ARB to make determinations on their behalf of what advertising is acceptable.77 

 
73  Remuszko para 79. 

74  Remuszko para 86. 

75  Bliss Brands submissions in the Constitutional Court, pp29-30 para 71. 

76  Remuszko paras 8 and 9. 

77  Judgment of the SCA, Record Vol 7. p759 para 42. 
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55 There is nothing remarkable or unprecedented about a non-statutory body 

making rulings which impact on members who have not consented to it. The 

English judgment in Datafin relating to the powers of the Panel on Take-overs and 

Mergers is relevant and instructive.78 In that case: 

55.1 At issue was the nature of the powers of the Panel on Take-overs and 

Mergers. The court describes the Panel as follows: 

“It oversees and regulates a very important part of the United Kingdom 
financial markets. Yet it performs this function without visible means 
of legal support.”79 

“[The Panel] has no statutory, prerogative or common law powers and 
it is not in a contractual relationship with the financial market or those 
who deal in that market.”80 

55.2 The Panel’s Code lacked the force of law but stated that those wishing to 

take advantage of Securities markets in the United Kingdom should 

conduct themselves according to the Code, and that those who do not 

conduct themselves in this way cannot expect to enjoy the facilities of the 

Securities markets and may find that those facilities are withheld.81 

55.3 The Court held that the Panel was a self-regulating body in the sense that 

it entailed a system whereby a group of people, acting in concert, use their 

collective power to force themselves and others to comply with the Code 

of Conduct of their own devising.82 

 

78  R v Panel on Take-overs and Mergers Ex parte Datafin plc [1987] QB 815, [1987] WLR 699, 
[1987] 1 All ER 564. 

79  Datafin at 824 G-H. 

80  Datafin at 825 C. 

81  Datafin at 825 C-D. 

82  Datafin at 826 B-C. 
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55.4 Despite lacking express legal authority, the Panel - 

“… exercises immense power de facto by devising, promulgating, 
amending and interpreting the City Code on Take-overs and Mergers, 
by waiving or modifying the application of the code in particular 
circumstances, by investigating and reporting upon alleged breaches 
of the code and by the application or threat of sanctions. These 
sanctions are no less effective because they are applied indirectly and 
lack a legally enforceable base.”83 

55.5 The court noted that it was beyond doubt that the Panel was intended to 

and does operate in the public interest.84 

55.6 The court held inter alia that the Panel was “without doubt performing a 

public duty and an important one”; that “the rights of citizens are indirectly 

affected by its decisions, some but by no means all of whom, may in a 

technical sense be said to have consented to the situation”; that “in 

its determination of whether there has been a breach of the Code, it has 

a duty to act judicially and it asserts that its raison d'être is to do equity 

between one shareholder and another”; “its source of power is only partly 

based upon moral persuasion and the assent of institutions and their 

members”.85 

56 The similarities between the nature of the powers exercised by the ARB and 

those exercised by the Panel in Datafin are clear. Despite the absence of 

any statutory authority, the ARB, like the Panel, exercises a public regulatory 

power in the public interest. In this case (and when section 55 of the ECA does not 

 
83  Datafin at 826 C-D. 

84  Datafin at 827 B. 

85  Datafin at 838 F-H. 
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apply), the power derives from the consent of the ARB’s members, and their 

willingness to enforce its sanctions. Like the Panel, the ARB’s decisions are 

subject to judicial review. But it cannot be contended that they are unlawful 

because of the absence of an empowering statutory provision. 

The Herbex decision 

57 The whole of Clause 3.3 of the ARB’s MOI is taken verbatim from the order of the 

SCA in Herbex. This is the very clause which the High Court declared to be 

unconstitutional, an order correctly overturned by the SCA.86 

58 The order granted by the SCA in Herbex states: 

“1 It is declared that: 

1.1 the Advertising Standards Authority of South Africa (the 
ASA) has no jurisdiction over any person or entity who is not 
a member of the ASA and that the ASA may not, in the 
absence of a submission to its jurisdiction, require non- 
members to participate in its processes, issue any 
instruction, order or ruling against the non-member or 
sanction it; 

1.2 the ASA may consider and issue a ruling to its members 
(which is not binding on non-members) on any 
advertisement regardless of by whom it is published to 
determine, on behalf of its members, whether its members 
should accept any advertisement before it is published or 
should withdraw any advertisement if it has been 
published.”87 

59 Clause 3.3 of the ARB’s MOI provides: 

 

 
86  Order of the High Court, Record Vol 7. p802, para 1; order of the SCA, Record Vol 7. p765, para 
2. 

87  Herbex SCA at para 18. 
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“3.3 The Company has no jurisdiction over any person or entity 
who is not a member and may not, in the absence of a 
submission to its jurisdiction, require non- members to 
participate in its processes, issue any instruction, order or 
ruling against the non-member or sanction it. However, the 
Company may consider and issue a ruling to its members 
(which is not binding on non-members) regarding any 
advertisement regardless of by whom it is published to 
determine, on behalf of its members, whether its members 
should accept any advertisement before it is published or 
should withdraw any advertisement if it has been 
published.”88 

60 The High Court in this matter declared Clause 3.3 to be unconstitutional. The 

High Court’s order thus finds that the ARB may not do precisely what the SCA said 

in Herbex that it could do. 

61 The High Court held, and Bliss Brands continues to argue before this Court89, 

that the Courts are entitled to proceed inconsistently with Herbex. It does so by 

contending that part of the Herbex order was granted in rem90 while the 

remainder of the order was granted in personam91 and that the ARB is not the 

successor in title to the ASA.92  

62 But this is to again miss the point.  What matters is that the SCA in Herbex 

vindicated, on a principled basis, the ASA’s mode of operation in relation to 

advertisements of non-members. This is particularly so in the light of well-

 
88  MOI clause 3.3, Record Vol 2. p212. 

89  Bliss Brands FA in the Constitutional Court, Record Vol 7. pp718-722, paras 92-108. 

90  Bliss Brands submissions in the Constitutional Court, pp17-18 paras 43-44. 

91  Bliss Brands submissions in the Constitutional Court, pp19-27 paras 45-66. 

92  Bliss Brands submissions in the Constitutional Court, pp22-23 para 52. 
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established principles concerning what a court does when it makes a settlement 

order an agreement of court.93 

63 The ARB is built on the same foundation, and as a result, the principle 

established in Herbex vindicates the ARB’s mode of operation.  

ACCESS TO COURTS 

64 Bliss Brands says that the imposition of jurisdiction over non-members by the 

ARB infringes its rights in terms of section 34 of the Constitution.94 

65 The existence of an adjudicative administrative tribunal does not limit the right of 

access to courts. This Court held in Metcash95 that such tribunals are themselves 

tribunals or forums contemplated in section 34 of the Constitution.96 The SCA 

correctly held that the ARB is such a tribunal or forum.97 Its determination of 

disputes relating to breaches of its Code, with the agreement of the parties to 

the dispute, therefore does not limit, but is expressly contemplated by section 34 

of the Constitution.  

 

93  Eke v Parsons 2016 (3) SA 37 (CC) at paras 23 , 25-26, 29 and 34; Airports Company South 
Africa v Big Five Duty Free (Pty) Ltd and Others 2019 (5) SA 1 (CC) at paras 1 and 3. 

94  Bliss Brands submissions in the Constitutional Court, p33 para 81. 

95  Metcash Trading Limited v Commissioner for the South African Revenue Service and Another 
2001 (1) SA 1109 (CC) ("Metcash") 

96  Metcash at para 47; Sidumo and Another v Rustenburg Platinum Mines Ltd and Others 2008 (2) 
SA 24 (CC) at paras 112 and 135. 

97  Judgment of the SCA, Record Vol 7. p762 para 50. 
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66 In Metcash this Court held that the following aspects of an adjudicative 

administrative tribunal are not inconsistent with section 34 of the Constitution: 

66.1 There is ample opportunity for fair judicial determination in due course of 

any dispute arising out of the exercise of the administrative adjudicative 

powers.98 

66.2 Nothing prevents a disgruntled applicant from obtaining an interdict 

suspending the operation of the decision pending a challenge.99 

66.3 The administrative functions are subject to judicial review.100 

66.4 The Constitutional Court held that the impugned provisions did not 

sanction self-help or exclude the intervention of the court and accordingly 

were not inconsistent with section 34 of the Constitution.101 

67 The ARB’s decisions are subject to judicial control at two levels. First, a 

dissatisfied respondent is entitled to obtain interdictory relief from the courts at 

any stage in the process (as Bliss Brands did here). Second, once internal 

processes are concluded, the ARB is subject to judicial review. 

68 The Procedural Guide confers a discretion on the chair of an appeals committee 

to suspend the effect of the ruling on application.102 Any unreasonable or 

 

98  Metcash at para 58. 

99  Metcash at para 59. 

100  Metcash at paras 60 and 62. 

101  Metcash at paras 51 – 52. 

102  Paras 9.12 and 12.20 of the Procedural Guide, Record Vol 3. pp298-299 and 302. 
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unlawful refusal to grant a well-founded application under these sections would 

naturally be subject to intervention by the courts on application for an interdict. 

69 Bliss Brands relies on Chief Lesapo.103 However, Chief Lesapo is a completely 

different case. It involved a constitutional challenge to a provision of legislation 

which permitted a bank to seize a defaulting debtor’s property and sell it by public 

auction and defray the debt owed without recourse to a court of law. The statute 

was struck down on the ground that it rendered the bank a judge in its own cause. 

It breached the fundamental principle against self-help104 in circumstances where 

the coercive power of the state may be invoked without the sanction of a court.105 

The judgment in Chief Lesapo is unhelpful in these circumstances, where the 

ARB is an adjudicative administrative tribunal. 

70 Bliss Brands argued and the High Court accepted, that the clauses to which 

Colgate’s complaint related are squarely legal issues which courts ought to deal 

with, thereby infringing section 34 of the Constitution.106 But this is not 

sustainable. 

70.1 The SCA correctly held that the mere fact that elements of a complaint 

before the ARB might overlap with elements of a cause of action that could 

be pursued in a court or other tribunal, does not mean that the ARB ousts 

 
103  Chief Lesapo v North West Agricultural Bank and Another 2000 (1) SA 409 (CC); judgment of the 

High Court, Vol 7. p792, para 95. 

104  Chief Lesapo at para 1. 

105  Chief Lesapo at para 12. 

106  Judgment of the High Court, Record Vol 7. p790, paras 88 and 89. 
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the courts’ jurisdiction.107 In Nestlé the SCA held that the fact that elements 

of a complaint before the ARB may overlap with elements of a cause of 

action that could be pursued in court or another tribunal does not mean 

that the ARB ousts the courts’ jurisdiction.108 

70.2 The SCA correctly held that the ARB and the Courts are different fora with 

distinct powers. The ARB operates consensually, while the Courts 

exercise constitutional and statutory duties and powers. The ARB is not 

permitted to determine questions as to whether packaging or get-up of a 

particular product constitutes passing off and/or a breach of copyright. It 

may only determine whether its Code has been breached.109 

70.3 Thus, even if the elements of a complaint before the ARB were identical 

to a cause of action that could be brought before court, this would not 

matter. For example, a domestic tribunal obtaining its authority purely 

through contract, such as the Johannesburg Society of Advocates, could 

lawfully adopt a rule which says that no member of the Johannesburg Bar 

may publish hate speech as contemplated in the Equality Act. In a 

disciplinary proceeding against a member of the JSA for breach of this 

provision of the JSA’s Code of Conduct, the JSA disciplinary tribunal would 

be considering a complaint whose elements are identical to that which 

might serve before the Equality Court. But it would not be exercising a 

judicial function in doing so. It would simply have incorporated into its 

 

107  Judgment of the SCA, Record Vol 7. p765, para 58. 

108  Nestlé (South Africa) (Pty) Ltd v Mars Inc 2001 (4) SA 542 (SCA) (“Nestlé”). 

109  Judgment of the SCA, Record Vol 7. p765, para 58. 
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voluntary code of conduct a cause of action which can also be litigated in 

the Equality Court. 

71 Finally, Bliss Brands says that the ARB is not independent due to its funding 

model.110 

71.1 The SCA correctly found that to be insupportable on the evidence.111 

71.2 Any complaint about an alleged lack of independence of an adjudicative 

administrative tribunal could never be a reason to declare the exercise of 

its powers to be unconstitutional. At best it could be a ground of review of 

one of the tribunal’s decisions. Such a complaint must be raised at the 

start of the process, not when the chips don’t fall in Bliss Brands’ favour. 

71.3 It is not a constitutional requirement that adjudicative administrative 

tribunals be held to the same standard of independence as courts. This is 

illustrated by the judgment in Metcash, where the Commissioner of SARS 

is a party to the dispute before the tribunal but also decides the dispute as 

administrator. This Court upheld this system. 

71.4 It is common cause that not every member of the ARB is a funder of or 

contributor to the ARB. Not every funder of the ARB is a member.112 

 

110  Bliss Brands submissions in the Constitutional Court, p40 paras 101-102. 

111  Judgment of the SCA, Record Vol 7. p763 para 53. 

112  ARB AA in the constitutional challenge, Record Vol 4. p401, para 81; no denial or answer in 
Bliss Brands RA in the constitutional challenge, Record Vol 5. p511-512,  para 40. 
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71.5 It is common cause that not every member of the AAC or FAC is a funder 

and that across both panels only one member currently represents a 

funder.113 

71.6 There are 38 funders114 out of more than 335 direct and indirect national 

and international members of the ARB.115 Funders represent the absolute 

minority of direct and indirect members. Neither the members of the AAC 

nor FAC are made aware of whether an Advertiser against whom a 

complaint is made, or a Complainant, is a funder or not.116 

CONSENT TO THE JURISDICTION OF THE ARB 

72 The SCA found that Bliss Brands “unquestionably” submitted to the jurisdiction 

of the ARB and that the appeal could be disposed of on that basis alone.117 We 

submit that this is plainly correct and reiterate that, on this basis alone, it is not 

in the interests of justice for leave to appeal to be granted on the constitutional 

challenge. 

73  Bliss Brands says it had no real choice but to do so because whether it 

participated or not, the ARB would have made a determination which its 

members would be bound to enforce.118 

 
113  ARB AA in the constitutional challenge, Record Vol 4. p402 para 84; no response at all in Bliss 

Brands RA in the constitutional challenge, Record Vol 5. pp512-513. 

114  Bliss Brands RA in the constitutional challenge, Record Vol 5. p573, annexure RA10. 

115  Bliss Brands RA in the constitutional challenge, Record Vol 5. pp498-500, paras 17 and 18. 

116  ARB AA in the constitutional challenge, Record Vol 4. p402, para 83. 

117  Judgment of the SCA, Record Vol 7. pp748-749, para 13. 

118  Bliss Brands submissions in the Constitutional Court, p43 para 111. 
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74 But as a matter of fact, it is beyond dispute that Bliss Brands participated fully 

and without any objection to the jurisdiction of the ARB: 

74.1 The letter advising Bliss Brands of the complaint against its advertising 

expressly invited it to inform the ARB if it did not consider itself bound by 

the ARB, indicated that Bliss Brands that it was not obliged to furnish a 

defence, and noted that in the absence of consent to jurisdiction any 

decision would only be binding of members and broadcasters.119 

74.2 Bliss Brands responded in full, contesting the merits of the complaint 

without raising any objection to the jurisdiction of the ARB and without 

making any statement that its consent to jurisdiction was under duress or 

objection.120 

74.3 Bliss Brands accepted the ruling of the ARB’s Directorate in its favour and 

lodged an appeal to the Final Appeals Committee when Colgate’s appeal 

of the Directorate decision was successful. It even sought an alternative 

order remitting the matter to the Final Appeals Committee for rehearing.121 

74.4 At no point during this process did Bliss Brands ever suggest that its 

participation in the ARB’s processes was in any sense involuntary. It did 

not raise a peep of objection at any stage. And even when it brought its 

review of the final appeal decision, Bliss Brands did not raise this objection. 

 

119  Judgment of the SCA, Record Vol 7. p748, para 11; annexure FA8 to Bliss Brands FA in the 
review application, Record Vol 2. pp185-186. 

120  Judgment of the SCA, Record Vol 7. p748, para 12; annexure FA2 to Bliss Brands FA in the 
review application, Record Vol 2. pp129-139. 

121  Judgment of the SCA, Record Vol 7. p748, para 12. 
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It was only when the High Court prompted Bliss to challenge the ARB’s 

constitutionality that it first objected.  

75 Bliss Brands does not dispute any of these underlying facts. In these 

circumstances, it cannot be in the interests of justice to allow Bliss Brands to 

opportunistically raise a challenge to jurisdiction right at the end of the process, 

when the shoe pinches.  

76 This was made clear by the SCA in an arbitration context.  The SCA held that 

any complaint about an arbitrator’s lack of jurisdiction should have been raised 

at the beginning of the proceedings as a point in limine: 

“Any complaint about the arbitrator’s lack of jurisdiction being 
potentially dispositive of the matter should have been raised at the 
beginning of the arbitration as a point in limine. This was never done. 
Instead, Tobias participated in the arbitration proceedings until 
December 2009 when he unsuccessfully applied for a postponement. 
It is common cause that Tobias was until then represented by an 
attorney and counsel. In those circumstances it is safe to infer that he 
participated knowingly and voluntarily in the arbitration 
proceedings.”122 

77 The same approach has been endorsed by this Court, in the context of recusal 

applications and allegations of bias: 

“…in our law, the controlling principle is the interests of justice. It is 
not in the interests of justice to permit a litigant, where that litigant has 
knowledge of all the facts upon which recusal is sought, to wait until 
an adverse judgment before raising the issue of recusal. Litigation 
must be brought to finality as speedily as possible. It is undesirable to 
cause parties to litigation to live with the uncertainty that, after the 
outcome of the case is known, there is a possibility that litigation may 
be commenced afresh, because of a late application for recusal which 

 

122 Naidoo and Another v EP Property Projects (Pty) Ltd and Others [2014] ZASCA 97 at para 25. 
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could and should have been brought earlier. To do otherwise would 
undermine the administration of justice.” 123 

THE HIGH COURT’S CREATION OF THE CONSTITUTIONAL CHALLENGE  

78 The SCA held that the High Court erred in deciding the constitutional dispute 

because constitutional issues should only be raised mero motu in exceptional 

circumstances and this is not such a case.124 

79 Bliss Brands appears to accept, correctly, the SCA’s findings that its amended 

papers bore little resemblance to its original application and sought 

fundamentally different relief to that originally sought.125 It says, however, that 

the constitutional dispute was properly before the High Court because it was 

contained and fully ventilated in its amended notice of motion and supplementary 

affidavit, the answering affidavits, and its replying affidavit.126 

80 The SCA correctly applied the following dictum in Fischer127  

 “Turning then to the nature of civil litigation in our adversarial system, 
it is for the parties, either in the pleadings or affidavits (which serve 
the function of both pleadings and evidence), to set out and define the 
nature of their dispute, and it is for the court to adjudicate upon those 
issues. That is so even where the dispute involves an issue pertaining 
to the basic human rights guaranteed by our Constitution, for '(i)t is 
impermissible for a party to rely on a constitutional complaint that was 
not pleaded'. There are cases where the parties may expand those 
issues by the way in which they conduct the proceedings. There 
may also be instances where the court may mero motu raise a 

 

123 Bernert v Absa Bank Ltd 2011 (3) SA 92 (CC) para 75. 

124  Bliss Brands FA in the Constitutional Court, Record Vol 7. p708, para 54. 

125  Judgment of the SCA, Record Vol 7. pp745 and 747, paras 3 and 7. 

126  Bliss Brands FA in the Constitutional Court, Record Vol 7. pp708-709, paras 55 and 57.1. 

127  Fischer and Another v Ramahlele and Others 2014 (4) SA 614 (SCA) para 13. 



41 
 
 
 

question of law that emerges fully from the evidence and is necessary 
for the decision of the case. That is subject to the proviso that no 
prejudice will be caused to any party by its being decided. Beyond that 
it is for the parties to identify the dispute and for the court to determine 
that dispute and that dispute alone.”128 

(emphasis added and footnotes omitted) 

81 Fischer has been applied by this Court in Public Protector v SARB129 and 

Molusi,130 and is consistent with what this Court said in Amabungane,131 that 

“Since courts are ordinarily required to decide only issues properly raised, 

constitutional issues should only be raised mero motu in exceptional 

circumstances”. 

82 The effect of this case law is clear. It is for the parties to define the issues before 

the Court in their pleadings and for the Court to adjudicate upon those issues 

and those issues alone. Where the case which is already before the Court cannot 

be disposed of without a constitutional issue being decided or if there are 

compelling reasons, only then may the Court raise a constitutional issue mero 

motu.  

83 None of those prerequisites were present in this case. The constitutional issue 

was not necessary for determination of the garden-variety review relief sought 

 
128  Fischer at para 13. 

129  Public Protector v South African Reserve Bank 2019 (6) SA 253 (CC) at para 234. 

130  Molusi and Others v Voges No and Others 2016 (3) SA 370 (CC) at para 28. 

131  AmaBhungane Centre for Investigative Journalism NPC and Another v Minister of Justice and 
Correctional Services and Others; Minister of Police v AmaBhungane Centre for Investigative 
Journalism NPC and Others [2021] ZACC 3; 2021 (3) SA 246 (CC) para 58.   
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by Bliss Brands in its original notice of motion and founding affidavit. The 

constitutional issue did not emerge at all from those papers. 

JURISDICTION OF THE SCA 

84 Bliss Brands says the SCA had no jurisdiction to dismiss the relief sought in 

paragraphs 1, 5 and 6 of the amended notice of motion because the High Court 

had made orders in terms of paragraphs 2, 3, 4 and 8 of the amended notice of 

motion.132 A consideration of the amended notice of motion shows that it is 

incorrect. 

85 The High Court granted an order: 

85.1 Declaring Clause 3.3 of the MOI to be unconstitutional, void and 

unenforceable (paragraph 1 of the High Court order and sought in 

paragraph 1 of the amended notice of motion).133 

85.2 Severing a portion of clause 3.3 of the MOI to be severed (paragraph 2 of 

the High Court order and sought in paragraph 4.2 of the amended notice 

of motion as an alternative to paragraph 1 of the amended notice of 

motion).134 

 
132  Bliss Brands submissions in the Constitutional Court, pp47-48 paras 122-126. 

133  Order of the High Court, Record Vol 7. p802, para 1; amended notice of motion, Record Vol 8. 
p871, para 1. 

134  Order of the High Court, Record Vol 7. p802, para 2; amended notice of motion, Record Vol 8. 
p872, para 4.2. 
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85.3 Declaring that the ARB has no jurisdiction over a non-member of the ARB 

(paragraph 3 of the High Court order and sought in paragraph 4.3 of the 

amended notice of motion as an alternative to paragraph 1 of the amended 

notice of motion).135 

85.4 Declaring that the ARB may not issue rulings against or in relation to a 

non-member’s advertising (paragraph 4 of the High Court order and 

sought in paragraph 4.4 of the amended notice of motion as an alternative 

to paragraph 1 of the amended notice of motion).136 

85.5 Declaring that the FAC rulings are unlawful and are set aside (paragraph 

5 of the High Court order and sought in paragraph 2 of the amended notice 

of motion).137 

85.6 Directing the ARB to pay to Bliss Brands certain sums of money lodged 

with the ARB to cover the costs of the appeals before the ARB (paragraph 

6 of the High Court order and sought in paragraph 3 of the amended notice 

of motion).138 

85.7 A costs order (paragraph 7 of the High Court order and sought in 

paragraph 8 of the amended notice of motion).139 

 

135  Order of the High Court, Record Vol 7. p803, para 3; amended notice of motion, Record Vol 8. 
p872, para 4.3. 

136  Order of the High Court, Record Vol 7. p803, para 4; amended notice of motion, Record Vol 8. 
p872, para 4.4. 

137  Order of the High Court, Record Vol 7. p803, para 5; amended notice of motion, Record Vol 8. 
p872, para 3. 

138  Order of the High Court, Record Vol 7. p803, para 6; amended notice of motion, Record Vol 8. 
p872, para 3. 

139  Order of the High Court, Record Vol 7. p803, para 7; amended notice of motion, Record Vol 8. 
p873, para 8. 
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86 The High Court held that it was not necessary to determine the review (the relief 

that was sought in paragraph 7 of the amended notice of motion) in light of the 

findings in respect of the constitutional challenge.140 

87 Therefore, the High Court granted relief in terms of paragraphs 1, 2, 3, 4, 5, 6 

and 8 of the amended notice of motion and declined to determine the relief 

sought in paragraph 7. The SCA ordered that the relief sought in paragraphs 1, 

4, 5, 6 and 8 of the amended notice of motion be dismissed with costs and that 

the relief sought in paragraphs 2, 3 and 7 of the amended notice of motion (the 

review relief) be remitted to the High Court for determination. 

88 There is nothing untoward in the SCA’s order. It did not make any incorrect 

references to paragraphs of the amended notice of motion. 

CONCLUSION 

89 The ARB seeks the following order: 

“1. Leave to appeal is refused. 

2. The appeal is dismissed with costs, including the costs of two 
counsel.” 

 

STEVEN BUDLENDER SC 

NICK FERREIRA  

KATHERINE HARDING-MOERDYK 

KARABO MVUBU 

Counsel for the ARB 

Chambers, Sandton 

1 February 2023 

 

140  Judgment of the High Court, Record Vol 7. p801, para 135. 
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ARB’S PRACTICE NOTE 
 
 

1 NATURE OF THE PROCEEDINGS 

1.1 The applicant, Bliss Brands, succeeded in the High Court in a 

constitutional challenge to the self-regulatory system of the first 

respondent, the ARB, which was raised mero motu by the High Court after 

Bliss Brands brought a garden-variety review of a decision by the ARB in 
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respect of its advertising. The ARB and the second and third respondents, 

collectively referred to as “Colgate”, appealed to the SCA and were 

successful. Bliss Brands seeks leave to appeal to this Court against the 

judgment and order of the SCA. 

1.2 Bliss Brands contends that the self-regulatory system by which the ARB 

makes determinations whether advertising complies with the Code of 

Advertising Practice which it administers on behalf of its members is 

unconstitutional and unlawful.  

1.3 The parties have been directed by this Court to make submissions in 

respect of leave to appeal and the merits of the appeal. 

2 ISSUES TO BE ARGUED 

2.1 Whether Bliss Brands has satisfied the test for leave to appeal to be 

granted. 

2.2 Whether the constitutional challenge ought to have been raised mero motu 

and determined by the High Court. 

2.3 Whether the constitutional challenge arose on the facts before the High 

Court. In particular, whether Bliss Brands consented to the jurisdiction of 

the ARB. 

2.4 Whether the exercise of the ARB’s public power to determine for the 

benefit of its members whether the advertising of non-members complies 

with the Code constitutes administrative action subject to the Promotion of 

Administrative Justice Act 3 of 2000 (“PAJA”). 
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2.5 Whether the exercise of the ARB’s public power to determine for the 

benefit of its members whether the advertising of non-members complies 

with the Code is lawful. 

2.6 Whether the exercise of the ARB’s public power to determine for the 

benefit of its members whether the advertising of non-members complies 

with the Code infringes upon non-members’ right in terms of section 34 of 

the Constitution. 

2.7 Whether the SCA erred by referring to incorrect paragraphs of the High 

Court’s order in its order. 

2.8 Whether the appeal ought to be dismissed with costs including the costs 

of two counsel. 

3 SUMMARY OF ARB’S SUBMISSIONS 

3.1 The ARB is an adjudicative administrative tribunal whose decisions 

constitute administrative action as defined in PAJA, like hundreds of other 

adjudicative administrative tribunals in operation in South Africa. As such, 

PAJA imposes certain important constraints on the ARB with which its 

decision-making must comply. 

3.2 The relationship between the ARB and its members is one of consensus. 

They are contractually bound to one another. Its decisions are not legally 

enforceable against a non-member who does not consent to its jurisdiction 

and its sanctions are only effective insofar as they are enforced by its 

members and only in media owned by members. There is nothing unusual 
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about the basis of the ARB’s self-regulation. It simply puts Bliss Brands to 

an election – it can choose to advertise in media owned by members of 

the ARB with advertising that complies with the Code, or it can choose to 

advertise in media not owned by members of the ARB with advertising that 

does not comply with the Code. 

3.3 The ARB as a private body is capable of exercising public power, including 

to determine on behalf of its members whether the advertising of non-

members complies with the Code, lawfully in the absence of statutory 

empowerment. PAJA expressly records that private bodies may exercise 

public powers in terms of empowering provisions which may include an 

agreement. Furthermore, the ARB lawfully exercises the power to consider 

complaints in respect of advertisements broadcast by broadcast service 

licensees in terms of section 55(1) of the Electronic Communications Act 

36 of 2005 (“ECA”). The order of the High Court prohibits the ARB from 

exercising that statutory power despite no challenge to section 55 of the 

ECA having been raised. 

3.4 Bliss Brands does not have the right to publish whatever it wants, wherever 

it wants. The ARB’s members are entitled to refuse to publish advertising 

as part of their freedom of expression, and to refuse to associate, as part 

of their freedom of association. 

3.5 The clause of the ARB’s MOI that the High Court declared to be 

unconstitutional is taken almost verbatim from an order of the SCA in the 

case of Advertising Standards Authority v Herbex (Pty) Ltd 2017 (6) SA 
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354 (SCA). The High Court thus declared that the ARB may not do 

precisely what the SCA confirmed it may do.  

3.6 Furthermore, the constitutional challenge raised mero motu by the High 

Court did not arise on the facts because Bliss Brands unquestionably 

submitted to the jurisdiction of the ARB, fully and without any objection. 

3.7 The constitutional challenge, even if it had arisen on the facts, ought not 

to have been raised mero motu by the High Court. The High Court directed 

Bliss Brands to raise the issue, whereafter it amended its notice of motion 

and supplemented its papers so that its case bore little resemblance to the 

case originally brought by it. The High Court’s mero motu raising of the 

Constitutional challenge is contrary to the clear authority of this Court. 

3.8 It is not enough for Bliss Brands to say that its case as now formulated 

before this Court implicates three sections of the Constitution and must 

thus be heard. Sections 16 and 18 of the Constitution were not pleaded 

even in the reformulated case brought by Bliss Brands in the High Court. 

To the extent that there is any question of the lawfulness of the ARB’s 

powers of processes in term of section 34 of the Constitution it was raised 

mero motu by the High Court in an impermissible manner.  

3.9 Finally, the SCA did not mistakenly referring to incorrect paragraphs of the 

High Court’s order in its order. The High Court granted relief in terms of 

paragraphs 1, 2, 3, 4, 5, 6 and 8 of the amended notice of motion and 

declined to determine the review relief sought in paragraph 7. The SCA 

ordered that the relief sought in paragraphs 1, 4, 5, 6 and 8 of the amended 

notice of motion be dismissed with costs and that the relief sought in 
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paragraphs 2, 3 and 7 of the amended notice of motion (the review relief) 

be remitted to the High Court for determination. 

4 PORTIONS OF THE RECORD TO BE READ 

4.1 Notice of motion in the original review application brought by Bliss Brands: 

Vol 8, pp852-857. 

4.2 Annexure FA8 to the Bliss Brands FA in the review application: Vol 2, 

pp185-186. 

4.3 Annexure FA2 to the Bliss Brands FA in the review application: Vol 2, 

pp129-139. 

4.4 Preface to the Code of Advertising Practice: Vol 3, pp257-258. 

4.5 Procedural Guide to the Code of Practice: Vol 3, pp292-306. 

4.6 Judgment of the High Court dated 30 November 2020: Vol 8, pp858-870. 

4.7 Amended notice of motion in the constitutional challenge by Bliss Brands: 

Vol 8, pp871-875. 

4.8 Pleadings in the constitutional challenge: Vol 3, pp320-351; Vol 4, pp352-

365; Vol 4, pp367-430; Vol 5, pp464-492; Vol 5, pp493-517; Vol 6, pp577-

624. 

4.9 Judgment of the High Court dated 21 May 2021: Vol 7, pp768-804. 

4.10 Judgment of the SCA dated 12 April 2022: Vol 7, pp743-767. 
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5 ESTIMATED DURATION OF ARGUMENT: 

5.1 It is estimated that the hearing can be concluded in one day. 

 
 

S BUDLENDER SC 
N FERREIRA 

K HARDING-MOERDYK 
K MVUBU 

 
Chambers, Sandton 

1 February 2023 
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