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INTRODUCTION 

1 Does our law and Constitution allow a plaintiff to bring a defamation action 

for purposes of: 

1.1 “discouraging, censoring, intimidating and silencing” defendants in 

relation to public criticism of the plaintiff; or  

1.2 “discouraging, censoring, intimidating and silencing” members of 

civil society, the public and the media in relation to public criticism 

of the plaintiff? 

2 The plaintiffs1 – the two mining companies and their executives suing for 

R14 million in general damages – say the answer is “yes”. 

3 The defendants2 – the six environmental lawyers and community activists 

being sued – say that the answer is “no”. 

4 We submit that the mining companies’ position is remarkable and 

surprising. 

4.1 Our common law has long recognised that when “the Court finds 

an attempt made to use for ulterior purposes machinery devised 

for the better administration of justice, it is the duty of the Court to 

 
1  The applicants for leave to appeal before this Court under Case CCT 66/21. 

2  The respondents before this Court under Case CCT 66/21. 
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prevent such abuse.”3  This Court has expressly embraced that 

position.4 

4.2 Moreover, our Constitution entrenches freedom of expression as 

a critical part of the web of constitutional rights that lie at the heart 

of our democracy.  Our Constitution values public participation to 

an extent perhaps unparalleled anywhere else in the world. 

4.3 In those circumstances, it is quite wrong to suggest that the law 

and Constitution allow a plaintiff to institute a defamation action for 

the purpose of discouraging, censoring, intimidating and silencing 

members of civil society, the public and the media in relation to 

public criticism of the plaintiff. 

4.4 The purpose of defamation actions is to vindicate the reputation of 

the plaintiff for wrongs committed.  This is perfectly legitimate and 

constitutionally acceptable. 

4.5 But using defamation actions in terrorem – to act as a silencing 

mechanism and intimidate those without deep pockets – is 

something else entirely.  It is an abuse of process and is not 

permissible.  

5 In what follows, we deal with the following issues in turn: 

5.1 The background; 

 
3  Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 

4  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC) at para 20. 
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5.2 The proper approach to exceptions; 

5.3 The existing common law; and 

5.4 If needs be, the development of the common law. 

THE BACKGROUND 

6 The plaintiffs are mining companies and their executives. The defendants 

are six individuals – all environmental lawyers and activists.   

7 Over five years ago, the defendants published statements regarding the 

mining companies.  These statements impugned the lawfulness of the 

mining companies’ mining and other activities in South Africa. 

8 The mining companies responded by launching three separate 

defamation suits against the defendants.5  In total, the mining companies 

seek R14 million in damages against the defendants. 

9 The defendants raised two special pleas in each of the actions.6  

9.1 The first special plea (the SLAPP special plea) was that the 

actions were brought for the ulterior purpose of discouraging, 

 
5  The Reddell matter (High Court of South Africa, Western Cape Division, Cape Town Case No. 7595 / 

2017), the Dlamini matter (High Court of South Africa, Western Cape Division, Cape Town Case No. 
14658 / 2016), and the Clarke matter (High Court of South Africa, Western Cape Division, Cape Town 
Case No. 12543 / 2016). 

6  The special plea in the Clarke matter is at Record: 123. The special plea in the Dlamini matter is at 
Record: 205. The special plea in the Reddell matter is at Record: 238. 
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censoring, intimidating and silencing the applicants and members 

of the public in relation to public criticism of the mining companies.7 

9.2 The second special plea (the corporate defamation special 

plea) was that the claims of the mining companies were bad in law 

because a for-profit company has no claim for general damages 

in relation to defamation without alleging and proving falsity, 

wilfulness and patrimonial loss.8 

10 Both special pleas prompted exceptions from the mining companies.9 

10.1 The exception to the SLAPP special plea was dismissed by the 

High Court.  The mining companies now seek leave to appeal to 

this Court, under case 66/21. 

10.2 The exception to the corporate defamation special plea was 

upheld by the High Court.  The mining companies now seek leave 

to appeal to this Court, under case 67/21. 

11 These heads of argument, filed under case 66/21, deal only with the 

SLAPP special plea and exception.  We have filed heads dealing with the 

corporate defamation special plea and exception under case 67/21. 

 
7  The SLAPP special plea in the Clarke matter is at Record: 123-127, paras 1-7.  The SLAPP special 

pleas in the other matters are identical. 

8  The corporate defamation special plea in the Clarke matter is at Record: 128-129, paras 8-14. The 
corporate defamation special pleas in the other matters are identical. 

9  The exception in the Clarke matter is at Record: 154. The exception in the Dlamini matter is at Record: 
216. The exception in the Reddell matter is at Record: 271. 
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The special plea 

12 In the special plea presently at issue, the defendants pleaded that the 

mining companies’ multi-million rand claims are brought against individual 

defendants.10 

13 The defendants then pleaded that these claims are brought against the 

individual defendants even though: 

13.1 The mining companies do not allege any patrimonial loss;11 

13.2 The mining companies do not allege that the alleged defamatory 

statements concerned are false;12 and 

13.3 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

individual defendants.13 

14 The defendants then pleaded that: 

“The plaintiffs’ action is brought for the ulterior purpose of: 

3.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of the plaintiffs; and 

3.2 intimidating and silencing members of civil society, the public 

and the media in relation to public criticism the plaintiffs.”14 

 

 
10  First Special Plea, Clarke matter at para 1; Record: 123. 

11  First Special Plea, Clarke matter at para 2.1; Record: 124. 

12  First Special Plea, Clarke matter at para 2.2; Record: 124.  

13  First Special Plea, Clarke matter at para 2.3; Record at 125. 

14  First Special Plea, Clarke matter at para 3; Record at 125. 
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15 The defendants pleaded further that the mining companies’ conduct in this 

regard “forms part of a pattern of conduct” by these mining companies.  

This “pattern of conduct” involves these mining companies and their 

directors bringing “defamation actions for the ulterior purpose” of: 

15.1 discouraging, censoring, intimidating and silencing the defendants 

in relation to public criticism of the plaintiffs; and 

15.2 intimidating and silencing members of civil society, the public and 

the media in relation to public criticism the plaintiffs.15 

16 The defendants pleaded that the bringing of the defamation actions:16 

16.1 is an abuse of process of court; 

16.2 amounts to the use of court process to achieve an improper end 

and to use litigation to cause the defendants financial and/or other 

prejudice in order to silence them; and 

16.3 violates the right to freedom of expression entrenched in section 

16 of the Constitution. 

17 Finally, the defendants pleaded that insofar as it may be held that the 

existing common law does not allow for the dismissal of an action on this 

basis, the common law should be developed in terms of sections 8(3) and 

39(2) of the Constitution.17 

 
15  First Special Plea, Clarke matter para 4; Record at 125. 

16  First Special Plea, Clarke matter para 5; Record at 127. 

17  First Special Plea, Clarke matter para 7; Record at 127. 
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The exception 

18 The mining companies excepted to the SLAPP special plea.   

19 They did so on the basis that the defendants had not brought an 

application in terms of the Vexatious Proceedings Act 3 of 1956.18   

20 They then also contended that the defendants had not satisfied the 

requirements for abuse of process at common law, which they say 

“requires that the Court finds that the proceedings are obviously 

unsustainable as a certainty and not merely on the preponderance of 

possibility”.19 

The High Court judgment 

21 The High Court dismissed the exception to the SLAPP special plea.  It did 

so in paragraph 1 of its order.20  It held that the SLAPP special plea 

disclosed a proper defence. 

22 The High Court’s reasoning can be summarised as follows: 

22.1 Whether the institution of proceedings constitute an abuse of 

process depends on the facts of each case.21 

 
18  First Exception, Clarke matter at para 1.1; Record: 154. 

19  Id. 

20  Record: 310. 

21  High Court judgment at para 34, citing Price Waterhouse Coopers Inc. and Others v National Potato 
Co-Operative Ltd 2004] 3 All SA 20 (SCA) at para 50.  Record: 293. 
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22.2 Whether an action is instituted for an ulterior motive can be 

considered by a court when determining abuse of process.22 

22.3 The defendants’ SLAPP plea disclosed a defence since it 

contained allegations that: 

22.3.1 The mining companies were instituting defamation 

proceedings for an ulterior motive, that is to intimidate 

the respondents and the public and deter criticism.23 

22.3.2 The mining companies’ behaviour was part of a 

broader strategy to silence public discussion of its 

activities.24 

22.3.3 The mining companies had suffered no loss.25 

22.3.4 The mining companies claimed exorbitant damages 

from the respondents and knew that they would not 

recover the damages claimed from the respondents.26 

22.4 The defendants’ SLAPP plea also disclosed a defence 

considering the following factors: 

22.4.1 The power imbalance between the parties.27 

 
22  Id at para 66; Record: 309. 

23  Id. 

24  Id. 

25  Id. 

26  Id at para 62; Record: 307. 

27  Id at para 60; Record: 306. 
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22.4.2 The need for public participation in environmental 

debates and activism.28 

22.4.3 The defendants’ roles in civil society and non-

governmental organisations.29 

22.4.4 The devastating impact the litigation could have on 

other activists.30 

22.4.5 The recognition of SLAPP suits in other jurisdictions.31 

23 To be clear, the effect of the High Court judgment, with respect to the 

SLAPP special plea, is not that the mining companies’ actions were found 

to be SLAPP suits or an abuse of process. 

23.1 Rather, the High Court dismissed the exception raised in 

response to the SLAPP special plea.  It did so because it held 

that the SLAPP special plea made out a proper defence in South 

African law.  

23.2 If this Court dismisses the mining companies’ appeal, the matter 

will then proceed to trial to determine whether the actions by the 

mining companies are in fact an abuse of process and whether 

the special plea should be upheld. 

 
28 Id at para 63; Record: 307. 

29 Id at para 64; Record: 308. 

30 Id at para 61; Record: 306. 

31 Id at paras 30 onwards; Record 291. 
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23.3 So the dismissal of this appeal will still allow the mining 

companies to defend themselves against allegations of abuse 

of process.  But they will have to do so by leading evidence and 

by subjecting themselves to discovery and cross-examination 

on these issues.  

23.4 It is plain that the mining companies are intent on avoiding this 

at all costs. This is demonstrated by the present exception and 

appeal. 

 

THE PROPER APPROACH TO EXCEPTIONS 

24 This case is being decided on exception to the defendants’ first special 

plea.  This has two important implications. 

The allegations in the special plea must be accepted as true 

25 The first concerns the factual allegations made by the defendants in the 

special plea.   

25.1 For purposes of adjudicating the mining companies’ exception, all 

of the facts pleaded by the defendants must be accepted as true. 

25.2 This is trite law.32 

“It is for the excipient to satisfy the court that the conclusion of 

law pleaded by the appellant cannot be supported by any 

 
32  Charlton v Parliament of the RSA 2012 (1) SA 472 (SCA) at para 1. 
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reasonable interpretation of the [special plea]. For this purpose 

the facts pleaded in the [special plea] are accepted as correct.”33 

26 It must thus be accepted as true that: 

26.1 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

defendants; 

26.2 The mining companies’ defamation actions are brought for the 

purpose of: 

26.2.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of them; and 

26.2.2 intimidating and silencing members of civil society, the 

public and the media in relation to public criticism of them; 

and 

26.3 This forms part of a “pattern of conduct” by the mining companies 

in which they seek to bring defamation actions for these purposes. 

27 In other words, for purposes of adjudicating the exception, it must be 

accepted as true that the mining companies have not brought a 

defamation claim for a reasonable amount, likely to be recovered, to 

compensate them for injury to dignity.  Instead they have brought a series 

of claims for amounts which they know they will not recover, in order to 

silence their critics. 

 
33  Stewart and Another v Botha and Another 2008 (6) SA 310 (SCA) at para 4 
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28 The question then is whether our law allows such a course of conduct by 

the mining companies to be permitted.  As we explain in what follows, we 

submit not. 

Using an exception to preclude the development of the common law 

29 As the special plea filed by the defendants makes clear, it is brought on 

two alternative bases: 

29.1 First, the defendants rely on the existing common law. 

29.2 Second, in the alternative, the defendants plead that insofar as it 

may be held that the existing common law does not allow for the 

dismissal of an action on this basis, the common law should be 

developed in terms of sections 8(3) and 39(2) of the Constitution.34 

30 The mining companies’ exception, if upheld, would preclude both of these 

routes.  In other words it would entail this Court: 

30.1 holding that the existing common law does not allow this abuse of 

process defence; and  

30.2 also precluding the development of the common law to allow for 

this abuse of process defence. 

31 The latter aspect – precluding the development of the common law – is 

particularly problematic given that the matter is being decided on 

 
34  First Special Plea, Clarke matter para 7; Record at 127. 



 15 

exception.  This is made clear by this Court’s judgment in H v Fetal 

Assessment Centre.35  

31.1 There this Court held that “there is no general rule that issues 

relating to the development of the common law cannot be decided 

on exception”.36  

31.2 However, it went on immediately to add that: “but where the 

‘factual situation is complex and the legal position uncertain’ it will 

normally be better not to do so”.37 

31.3 For that reason, this Court in H upheld an appeal against a High 

Court decision which precluded the development of the common 

law on exception.  It held that the High Court’s decision could only 

be sustainable if the proposed development of the common law 

was “legally impossible … no matter what the particular facts may 

be”.38 

31.4 It held that this was not the case.  Instead, it concluded that: 

“[I]f we reach the conclusion here that it is not impossible to 

recognise the claim, depending on the facts that might emerge 

at the trial, the [exception must be dismissed].  The High Court 

may then consider all the relevant facts and circumstances in 

order to decide whether the child’s claim falls within this scope, 

or even some broader version of it.”39 

 
35  H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 2015 (2) SA 193 (CC). 

36  At para 12. 

37  Id. 

38  At para 17 

39  At para 26 
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32 We submit that what emerges from H v Fetal Assessment is clear. 

32.1 A court can decide issues concerning the development of the 

common law on exception. 

32.2 But where the court is asked to uphold an exception and thus 

preclude the development of the common law, it must be slow to 

do so.  It can only do so if concluding that the development of the 

common law is “legally impossible … no matter what the particular 

facts may be”.40 

33 We submit that the mining companies do not remotely meet this test.  

Assuming at best for them that the existing common law does not sustain 

the special plea, it cannot seriously be contended that it is “legally 

impossible” for the common law to be developed in a manner that would 

sustain the special plea. 

34 Rather, this is manifestly a position where, at best for the mining 

companies, the “factual situation is complex and the legal position 

uncertain”.  This means that the mining companies' exception must be 

dismissed, so that the trial on the special plea can continue and the 

question of whether the common law should be developed can be decided 

at trial. 

35 On this basis alone, the mining companies’ present appeal and exception 

cannot succeed. 

 
40  At para 17 
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THE EXISTING COMMON LAW ON ABUSE OF PROCESS 

36 The core of the mining companies’ argument on exception is that motive 

is irrelevant to abuse of process. They say that even if the defamation 

actions were instituted for ulterior or impermissible motives, this cannot 

sustain a special plea of abuse of process. 

37 In what follows, we demonstrate that this is simply wrong. The existing 

common law allows and requires courts to consider ulterior motive when 

assessing whether a litigant has abused court proceedings.  The common 

law also allows for ulterior motive to be determinative of abuse of process 

in certain circumstances. 

38 In this part of the submissions: 

38.1 We first discuss the leading case on abuse of process: this Court’s 

judgment in Lawyers for Human Rights v Minister in the 

Presidency.41  We demonstrate how that judgment held that an 

ulterior motive can be considered and determinative of abuse of 

process. 

38.2 Secondly, we demonstrate how other cases on abuse of process 

equally support the defendants’ submissions. 

 
41  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC). 
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38.3 Thirdly, we show how on the facts of this case, the ulterior motive 

of the mining companies, as alleged in the special plea, is 

sufficient to conclude that there is an abuse of process. 

Lawyers for Human Rights v Minister in the Presidency 

39 In Lawyers for Human Rights v Minister in the Presidency this Court 

reiterated that a court has the power and a duty to prevent the abuse of 

court processes. 

39.1 This Court held that “[t]here can be no doubt that every Court is 

entitled to protect itself and others against an abuse of its 

processes”.42 

39.2 It quoted longstanding authority to the effect that “[w]hen . . . the 

Court finds an attempt made to use for ulterior purposes 

machinery devised for the better administration of justice, it is the 

duty of the Court to prevent such abuse.”43 

39.3 The Court also endorsed the view that abuse of process comes in 

a wide variety of forms: 

“What does constitute an abuse of the process of the Court is a 

matter which needs to be determined by the circumstances of 

each case.  There can be no all-encompassing definition of the 

concept of abuse of  process.  It can be said in general terms, 

however, that an abuse of process takes place where the 

procedures permitted by the Rules of the Court to facilitate the 

 
42  Id at para 20. 

43  Id at para 20, quoting Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 
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pursuit of the truth are used for a purpose extraneous to that 

objective.”44  (Emphasis added.) 

40 This Court has thus held that abuse of process depends on the facts of 

each case.  On its own, this finding would imply that an ulterior motive can 

be considered by a court when assessing potential abuses of process. 

41 But this Court went further.  It held that generally abuses of process occur 

when court processes are used for ulterior or extraneous purposes.  This 

finding makes clear that (a) ulterior motives will be considered and (b) 

ulterior motives can be determinative of abuse of process. 

42 This Court could not have been clearer when it turned to the facts in 

Lawyers for Human Rights v Minister in the Presidency.  The case 

concerned whether an NGO should be mulcted with costs for bringing an 

application late and on an urgent basis.  The application was to vindicate 

constitutional rights, so Biowatch applied.  But the Court held that if the 

application constituted an abuse of process, then the applicant could be 

saddled with costs. 

43 This Court held: 

“Ultimately the inquiry on the appropriateness of the proceedings 

requires a close and careful examination of all the circumstances.  This 

is what we have to do here.  The considerations include the period of 

the delay between the raids and the application, the reasons for bringing 

the application and the prejudice, if any, the urgent proceedings caused 

the respondents.”45 

 
44  Id quoting Beinash at 734D-G  

45  Id at para 21 (emphasis added). 
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44 On the facts, this Court acknowledged that the application brought by the 

applicants “may not have been fundamentally misdirected and so 

unreasonable”.  It also considered how the application was brought for a 

“worthy cause or worthy motive”.46  However, this Court upheld the costs 

order because the applicant inexplicably brought the application six weeks 

after the fact and gave the respondents only one day to respond.47 

45 In the present appeal, the mining companies argue that Lawyers for 

Human Rights v Minister in the Presidency is distinguishable.48  They 

make the same argument with respect to the other authorities cited by this 

Court in Lawyers for Human Rights v Minister in the Presidency and 

invoked by the defendants.49  Their argument is:50 

45.1 Abuse of process as a defence to the use of a court procedure 

is different from abuse of process as a defence to a substantive 

claim; 

45.2 Lawyers for Human Rights v Minister in the Presidency and the 

cases it cites concern abuse of process as a defence to the use 

of a court procedure; 

 
46  Id at para 26. 

47  Id at para 25. 

48  Applicants’ Heads of Argument at para 58.1. 

49  We discuss these authorities below.  See Beinash v Wixley 1997 (3) SA 721 (SCA); Hudson v Hudson 
and Another 1927 AD 259; Standard Credit Corporation Ltd v Bester 1987 (1) SA 812 (W); Phillips v 
Botha 1999 (2) SA 555 (SCA); Roering NO v Mahlangu and Others 2016 (5) SA 455 (SCA); Gold 
Fields v Motley Rice LLC 2015 (4) SA 299 (GJ).  

50  Applicant’s Founding Affidavit at para 48; Record at 333. 



 21 

45.3 Therefore, those cases are distinguishable, since in this matter 

the respondents invoke abuse of process as a defence to a 

substantive defence. 

46 Unsurprisingly, no authority by the mining companies is cited for this 

approach.  Abuse of process has always been regarded as a single 

doctrine by courts.  No court has ever distinguished the doctrine’s 

application to court procedures from its application to “substantive claims”. 

47 What the mining companies might mean is that defendants cannot invoke 

abuse of process against the initiation of court proceedings, as opposed 

to other procedures.  But the initiation of court proceedings, like the 

serving of summons, is a court process that can be abused.  The initiation 

of proceedings can be abused just as much as other processes, like 

subpoenas,51 exceptions,52 or urgency.53 

48 There is no reason then why abuse of “other” procedures should be 

treated differently from the procedure of initiating proceedings.  If the 

rationale of the abuse of process doctrine is to prevent the abuse of court 

procedures, then the doctrine should apply equally to arguably the most 

important of court procedures: launching an action. 

49 Indeed, even if the distinction between procedures and substantive claims 

is accepted and even if this Court was faced with a “procedural” abuse of 

 
51  As in Beinash v Wixley 1997 (3) SA 721 (SCA). 

52  As in Hudson v Hudson and Another 1927 AD 259. 

53  As in Lawyers for Human Rights v Minister in the Presidency. 
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process in Lawyers for Human Rights v Minister in the Presidency, it did 

not limit its finding to those sorts of abuses of process.  The Court 

considered and pronounced on the general duty of courts to protect their 

procedures from abuse. 

50 Once the finding of Lawyers for Human Rights v Minister in the Presidency 

is made clear, then the plaintiff’s appeal must fail.  This Court has 

definitively held that ulterior motive can be considered and determinative 

of abuse of process. Yet the exception raised by the mining companies 

contends precisely the opposite. 

Further case law linking the purpose of the litigation to abuse of process 

51 In addition to Lawyers for Human Rights, our courts have repeatedly 

referred to the purpose of the litigation as being relevant to and possibly 

determinative of the question of abuse of process. 

52 For example, in Phillips v Botha, 54  the SCA endorsed the following 

definition of abuse of process from an Australian decision: 

“The term ‘abuse of process’ connotes that the process is employed for 

some purpose other than the attainment of the claim in the action.  If the 

proceedings are merely a stalking-horse to coerce the defendant in 

some way entirely outside the ambit of the legal claim upon which the 

Court is asked to adjudicate they are regarded as an abuse for this 

purpose.”55 

 
54  Phillips v Botha 1999 (2) SA 555 (SCA). 

55  Id at 565E-F (emphasis added). 
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53 The SCA went on to add that “[w]here the Court finds an attempt made to 

use for ulterior purposes machinery devised for the better administration 

of justice it is the Court’s duty to prevent such abuse”.56 

54 Similarly, in Roering v Mahlangu, the SCA endorsed the view of another 

Australian decision that: 

“Whether there will be, in a particular case, a use of the process or an 

abuse of it will depend upon purpose rather than result.”57 

55 In Gold Fields v Motley Rice, Mojapelo DJP held that a matter might 

amount to an abuse of process where “the litigation is frivolous, or 

vexatious or where litigation is being pursued for an ulterior motive”.58 

56 Moreover, in a recent judgment, this Court reiterated that “[a]buse of 

process concerns are motivated by the need to protect the ‘the integrity of 

the adjudicative functions of courts’, doing so ensures that procedures 

permitted by the rules of the Court are not used for a purpose extraneous 

to the truth-seeking objective inherent to the judicial process.”59 

57 In the face of all this case law, the mining companies do three things. 

58 First, they argue that all these cases concerned abuse of process as a 

defence to a court procedure, not a “substantive claim”.  We have already 

shown how this argument is unsound. 

 
56  Id at 565G-H (emphasis added). 

57  Roering NO v Mahlangu 2016 (5) SA 455 (SCA) at para 37 (emphasis added). 

58  Gold Fields Ltd and Others v Motley Rice LLC 2015 (4) SA 299 (GJ) at para 28 

59  Ascendis Animal Health (Pty) Limited v Merck Sharpe Dohme Corporation and Others 2020 (1) SA 
327 (CC) at para 40. This passage appears in the judgment of Khampepe J, which commanded the 
support of five of the ten judges in the matter.  The judgment of Cameron J, which commanded the 
support of the remaining judges, does not differ on this principle. 
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59 Second, the mining companies heavily rely on a single case to contend 

that ulterior motive can neither be considered for nor determinative of 

abuse of process.  They rely on the Maphanga decision.60 

59.1 That was a case in which the MEC sought to obtain an order 

barring a self-represented litigant from proceeding with any 

litigation against the Department or any employee of the Public 

Service, without first obtaining a permission from a Court.61 

59.2 Having held that the Vexatious Proceedings Act was not available 

to the Department, the SCA went on to consider whether such an 

order could be granted under the common law.  It was in that 

context that it held: 

“It was firmly established in the South African common law, long 

before the advent of the Constitution, that the Supreme Court 

had the inherent power to regulate its own process and stop 

frivolous and vexatious proceedings before it.  This power 

related solely to proceedings in the Supreme Court and not to 

proceedings in the inferior courts or other courts or tribunals. The 

following principles crystallised over the ages.  It had to be 

shown that the respondent had ‘habitually and persistently 

instituted vexatious legal proceedings without reasonable 

grounds.  Legal proceedings were vexatious and an abuse of the 

process of court if they were obviously unsustainable as a 

certainty and not merely on a preponderance of probability.  I 

must point out at this juncture that this definition applied to all 

litigation that amounted to an abuse of court process. The 

attempt by the MEC’s counsel to distinguish the cases from 

 
60  MEC for the Department of Co-operative Governance and Traditional Affairs v Maphanga  2021 (4) 

SA 131 (SCA). 

61  See prayers 1 and 2 of the relief sought, quoted in para 6 of Maphanga id. 
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which the principle derives on their facts was, therefore, 

mistaken.”62 

59.3 It is true that this conclusion is couched in broad terms and that 

makes no reference to the “motive” of the litigation.  But Maphanga 

does not assist the mining companies for two reasons. 

59.4 First, the question of improper motive does not appear to have 

been at issue in the Maphanga matter.  What was at issue there 

was a contention that Mr Maphanga’s claims were obviously 

unsustainable, including that they had prescribed.  It is therefore 

unsurprising that the Court did not consider the motive issue.  It 

simply did not need to. 

59.5 Second, if Maphanga did indeed purport to hold that the motive or 

purpose of the litigation was irrelevant to debates about abuse of 

process – and the motive/purpose issue is not mentioned in the 

judgment – this would have been most surprising and would have 

been wrong.  It would have been inconsistent with the series of 

decisions of our courts, including the SCA and this Court, 

discussed above. 

59.6 Maphanga is therefore of no assistance to the mining companies. 

60 Third, the mining companies invoke various cases dealing with the legality 

of arrests and criminal prosecutions.63   

 
62  At para 25 

63  Applicants’ Founding Affidavit at paras 43-44. 
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60.1 These cases do not deal with abuse of process in the context of 

civil litigation.  They deal with whether arrests and criminal 

prosecutions can be stopped because an arresting officer or 

prosecutor had an improper motive. 

60.2 This is distinguishable.  There is obviously good reason for the law 

to refuse to provide a route for person who commits a crime to 

avoid arrest or prosecution by saying that some arresting officer 

or prosecutor had bad motives. 

61 In the circumstances, the suggestion by the mining companies that motive 

or purpose can never be considered for or determinative of abuse of 

process is simply incorrect. 

Ulterior purpose and abuse of process on the present pleaded facts 

62 That leads to the next question: when can ulterior purpose be enough to 

conclude that there is abuse of process? 

63 But this Court does not need to answer this question fully or definitively to 

dismiss the appeal.  It only needs to decide whether, given the facts 

pleaded by the respondents (which must be accepted as true), the ulterior 

motive of the mining companies behind their defamation claims could 

conceivably constitute an abuse of process.  In other words, can a plaintiff 

permissibly bring a defamation action in circumstances where: 

63.1 It does not honestly believe that it has any prospect of recovering 

the amount of damages claimed from the defendants; and 
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63.2 The defamation action is part of pattern of conduct, whereby the 

plaintiff seeks to intimidate and silence public criticism of it by not 

only the named defendants, but also by civil society, the public and 

the media? 

64 We submit that the answer is obvious.  Litigation brought for such a 

purpose is patently impermissible.  It constitutes an abuse of process.  

This is for two reasons. 

65 First, the importance of free engagement and debate on matters of public 

importance is confirmed in Khumalo v Holomisa. There this Court held 

that the right to freedom of expression is “integral to a democratic society 

for many reasons”, including the reason that the right is constitutive of the 

dignity and autonomy of human beings and because, without it, the ability 

of citizens to make responsible political decisions and to participate 

effectively in public life would be stifled.64 

66 In SANDU v Minister of Defence65 the importance of the right was stated 

as follows: 

“Freedom of expression lies at the heart of a democracy. It is valuable 

for many reasons, including its instrumental function as a guarantor of 

democracy, its implicit recognition and protection of the moral agency of 

individuals in our society and its facilitation of the search for truth by 

individuals and society generally. The Constitution recognises that 

individuals in our society need to be able to hear, form and express 

opinions and views freely on a wide range of matters.”  

 
64  Khumalo v Holomisa 2002 (5) 401 (CC) at para 21. 

65  South African National Defence Union v Minister of Defence [1999] ZACC 7; 1999 (4) SA 469; 1999 
(6) BCLR 615 at para 7. 
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67 For these reasons our courts have recognised that an order preventing a 

person from making allegedly defamatory statements is a “drastic 

interference with freedom of speech and should only be ordered where 

there is a substantial risk of grave injustice”.66  Such an order affects not 

just the constitutional right of the speaker to express himself, but also the 

constitutional rights of the public to hear the statements concerned.67  

Such an order is therefore granted only in extremely narrow 

circumstances and only after considering the prejudice to the public. 

68 In the present case the mining companies have not sought interdicts 

directly. This is no doubt because they know they are unable to make out 

a case for any interdict. 

68.1 But instead, as pleaded in the first special plea, they seek to 

achieve the same result via the back door of instituting a series of 

damages claims, with the purpose of intimidating and silencing 

public criticism of them by the named defendants, civil society, the 

public and the media. 

68.2 The mining companies thus seek to achieve the effect of an 

interdict against the defendants and public at large, but without 

meeting the requirements for such an interdict.  This is 

impermissible. 

 
66  Midi Television (Pty) Ltd t/a E-TV v Director of Public Prosecutions (Western Cape) 2007 (5) SA 540 

(SCA) at para 15; Print Media South Africa and Another v Minister of Home Affairs and Another 2012 
(6) SA 443 (CC) at para 44. 

67  Print Media South Africa id at paras 54 and 60. 
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69 Second, the environmental context in which these actions have been 

brought is especially concerning.  

69.1 The SCA has explained it aptly in ArcelorMittal: 

“First, the world, for obvious reasons, is becoming increasingly 

ecologically sensitive.  Second, citizens in democracies around 

the world are growing alert to the dangers of a culture of secrecy 

and unresponsiveness, both in respect of governments and in 

relation to corporations.  In South Africa, because of our past, 

the latter aspect has increased significance.”68 

69.2 The SCA went on to emphasise the critical role played by the 

public in environmental debates: 

“It is clear, therefore, in accordance with international trends, and 

constitutional values and norms, that our legislature has 

recognised, in the field of environmental protection, inter alia the 

importance of consultation and interaction with the public. After 

all, environmental degradation affects us all. One might rightly 

speak of collaborative corporate governance in relation to the 

environment.”69 

69.3 It concluded: 

“Corporations operating within our borders, whether local or 

international, must be left in no doubt that in relation to the 

environment in circumstances such as those under discussion, 

there is no room for secrecy and that constitutional values will be 

enforced.”70 

 
68  Company Secretary of Arcelormittal South Africa and Another v Vaal Environmental Justice Alliance 

2015 (1) SA 515 (SCA) at para 1. 

69  Id at para 71 

70  Id at para 82 
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70 The present matter arises in the context of debates about whether the 

mining companies have complied with legal obligations and whether they 

have caused environmental damage.  Matters such as this self-evidently 

require public engagement and public debate. 

71 In these circumstances, it is impermissible for the mining companies to 

bring these proceedings where they know they will never have a realistic 

prospect of recovering the damages they seek, where they allege no 

malice on the part of the respondents, and where their purpose is to 

intimidate and silence public criticism by the respondents, civil society, the 

public and the media. 

72 This Court ought not and cannot allow its processes to be used for this 

ulterior purpose.  And that is precisely what the first set of special pleas 

seeks to achieve. 

73 The mining companies then argue that the merits of a plaintiff’s 

defamation case must always be considered when assessing abuse of 

process.  The defendants’ special plea does not make an allegation 

regarding the merits of the mining companies’ claim.  Therefore, say the 

mining companies, it fails to disclose a proper defence. 

74 The argument is not sustainable. 

75 First, it asks the wrong question.  

75.1 If ulterior motive can be determinative of abuse of process, then it 

is possible for a plaintiff to abuse court processes even if their 
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claim is meritorious. This means that the appeal and exception 

must be dismissed. 

75.2 The circumstances in which a plaintiff will be prevented from 

running a meritorious claim because of an ulterior motive might 

well be rare.  But those circumstances exist.  Those circumstances 

include those of this case, where a case, even if meritorious when 

viewed in isolation, is brought to silence critics and public 

participation on an issue where public participation is vital. 

75.3 To say that an ulterior motive can (perhaps rarely) prevent a 

meritorious claim is not radical.  As explained above, our courts 

have always considered it possible for ulterior motive to be 

determinative of abuse of process.  Moreover, the implication is a 

constitutionally demanded one.   

75.4 No matter the merits of your defamation claim, you cannot bring 

an array of suits to gag critics and members of the public on 

important public issues.  The action of defamation was never 

designed to serve such nefarious ends.  If you want an interdict, 

seek one and meet the requirements laid down by the law.  But do 

not come via the back door via a damages claim in terrorem. 

76 Second, the mining companies’ argument leads to an absurdity.   

76.1 The argument requires all defendants raising a special plea of 

abuse of process to plead the merits of the matter.  The 

defendants would then need to lead evidence on the merits at the 
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hearing of the special plea (and again at trial if the special plea 

fails).   

76.2 But that would defeat the very purpose of the special plea, which 

is to determine expeditiously and cost-effectively whether the suit 

exists only to silence critics.   

76.3 The mining companies apparently seek to engineer a situation 

where they elect not to seek an interdict, elect not to plead falsity 

and elect to seek exorbitant damages that they know they cannot 

recover, yet also can prevent the defendants interrogating their 

motives without a full-blooded trial on the merits. Such a trial would 

no doubt lasting many weeks with reams of documents at 

enormous and unsustainable expense to the individual defendants 

concerned. 

Conclusion on the existing common law 

77 Under the existing common law, therefore, the special pleas are good in 

law.  Whether they are established on the facts is a matter for the trial 

court in due course.   

78 But the notion that the special pleas can be rejected at this stage, before 

evidence on them is even led, is not correct.  The mining companies' 

appeal and exception must therefore fail. 
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THE DEVELOPMENT OF THE COMMON LAW 

79 We have explained above that the special pleas are sustainable under the 

existing common law. 

80 But if we are wrong for any reason on that score, then the existing 

common law falls to be developed, as is also pleaded in the first special 

plea.71 

81 The general approach to developing the common law is as follows.  The 

courts may approach the development either through the lens of 

section 39(2) or section 173 of the Constitution.  Each route has a different 

threshold enquiry. 

81.1 Under section 39(2), the question is whether the existing common 

law rule is at odds with the normative framework of the 

Constitution and the Bill of Rights. 

81.2 Under section 173,72  the enquiry is wider and the question is 

whether, even if the common law is constitutionally compliant, 

there are wider interests of justice that necessitate its 

development.73 

82 However, in both instances, the court must consider: 

82.1 The existing common law position; 

 
71  First Special Plea, Clarke matter para 7; Record at 127. 

72  The provision stipulates that the Constitutional Court, the Supreme Court of Appeal and the High Court 
have the inherent power to develop the common law, taking into account the interests of justice. 

73  MEC for Health and Social Development, Gauteng v DZ obo WZ 2018 (1) SA (335) (CC) at para 32. 
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82.2 The common law’s underlying rationale; 

82.3 How the development ought to take place if the common law 

offends section 39(2) or if the wider interests of justice necessitate 

development; and 

82.4 The wider consequences of the proposed change on the relevant 

area of law.74 

83 This Court held in DZ that the development of the common law does not 

necessarily entail the changing of a common-law rule altogether, nor does 

it necessarily entail the introduction of a new rule.  It may also occur in the 

situation where a court must determine whether a new set of facts falls 

within or beyond the scope of an existing rule.75 

84 When a court develops the common law, it does not ignore that the 

principal engine for law reform is the legislature.  When a court develops 

the common law, it considers factors like whether the common law rule is 

a judge-made rule; the extent of the development required; and the 

legislature’s ability to amend or abolish the law.76  Ultimately, whether a 

common-law rule offends section 39(2) or whether the wider interests of 

justice necessitate development under section 173, the context of the 

inquiry, being the factual matrix that is placed before the court, is 

important. 

 
74  Id at para 31. 

75  Id at para 28. The Court declined to develop the common law in this case as the factual 
basis on which the Court would assess whether to develop the common law, was absent.  

76  Id at para 34. 
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85 This injunction was reiterated in K: 

“The normative influence of the Constitution must be felt throughout the 

common law. Courts making decisions which involve the incremental 

development of the rules of the common law in cases where the values 

of the Constitution are relevant are therefore also bound by the terms of 

section 39(2). The obligation imposed upon courts by section 39(2) of 

the Constitution is thus extensive, requiring courts to be alert to the 

normative framework of the Constitution not only when some startling 

new development of the common law is in issue, but in all cases where 

the incremental development of the rule is in issue.” 77 

86 In this case, there are five considerations that justify the development of 

the common law. 

87 First, there is no legitimate rationale behind categorically excluding the 

relevance or sufficiency of ulterior motive to the abuse of process doctrine.   

87.1 In the previous section, we demonstrated how the existing position 

under the common law both considers ulterior motive and allows 

ulterior motive to be sufficient for abuse of process.   

87.2 In this part, we assume against ourselves that it does not; we 

assume that the common law neither considers ulterior motive nor 

allows it to be sufficient for abuse.  But if that was the common law 

rule, what is the point of that rule? 

87.3 There is no legitimate point to that rule. 

87.4 Abuse of process should and will always depend on the facts.  

Courts cannot predict the machinations and permutations of 

 
77 K v Minister of Safety and Security 2005 (6) SA 419 (CC) at para 17. 
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abusive litigants.  Courts should not attempt to close the definition 

of abuse in any way, lest courts are later abused by unscrupulous 

parties.  If courts categorically exclude the relevance or sufficiency 

of ulterior purpose, then they create the possibility of being abused 

in the future in ways currently unforeseen. 

87.5 The mining companies argue that the point of not even considering 

ulterior motive is to allow meritorious claims to proceed.  The 

mining companies argue that by considering motive, the common 

law will risk knocking out good claims.78 But this is not a legitimate 

purpose.  Just because a case is meritorious does not mean it 

should proceed.  How the matter is brought, before which court it 

is brought, when the matter is brought, who brings the matter and 

against whom—these are all factors that regularly prevent a 

meritorious good claim from proceeding. 

87.6 The point of special pleas is that sometimes the merits of a dispute 

do not matter.  There are important countervailing policy concerns 

—reflected in special pleas—that can prevent someone from 

prosecuting a meritorious claim.  So just because considering 

ulterior motive creates the risk that a good claim is dismissed does 

not mean that courts should ignore ulterior motive.  The question 

is whether ulterior motive on its own can justify knocking out a 

good claim. 

 
78  Applicants’ Heads of Argument at para 51. 
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88 That leads directly to the second reason why the law should be developed.  

Courts should consider ulterior motive, at least in the context of 

defamation claims, to better protect and promote the right to freedom of 

expression.   

88.1 We explained above how defamation suits implicate the right to 

freedom of expression.  If courts considered ulterior motive for 

defamation suits, then courts would give proper protection to and 

promotion of the right to freedom of expression in the context of 

important public debates, like environmental debates.  This is 

plainly necessary and even appropriate.  Even if (at best for the 

mining companies), the law does not preclude actions being 

brought for ulterior purposes generally, the law must at the very 

least preclude actions being brought only to intimidate people into 

not making use of their fundamental constitutional rights. 

88.2 Accordingly, a special plea of ulterior process represents a 

compelling and constitutionally mandated public policy concern.  A 

SLAPP special plea recognises how people bear the fundamental 

right to express themselves, and that courts must guard against 

the weaponization of the judicial process to thwart that right. 

88.3 The mining companies argue, in response to the defendants’ right 

to freedom of expression, that no one has the right to make false 

statements.  They rely on Khumalo for this proposition.79   

 
79  Khumalo above at para 35. 
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88.4 But they fail to recognise that they have elected never to plead that 

the statements were false. 

88.5 They were not required to do so by the common law, but could 

easily have done so if they were serious about vindicating their 

reputation. They could have done so at the outset, or in response 

to the special plea, or after the High Court judgment. That could 

quite conceivably have had an effect on the special plea. It could 

well be, for example, that when a plaintiff is prepared to allege and 

prove that a defamatory statement is false, this will make a SLAPP 

special plea harder to sustain.  

88.6 But, in this case, the mining companies have never pleaded falsity. 

Having made that election, they cannot now seek to rely on the 

purported lack of value in false statements. 

89 Third, recognising the sustainability of the first special plea requires (at 

best for the mining companies) no more than an incremental development 

of the common law.  The common-law doctrine of abuse of process would 

be developed by judicial pronouncement regarding a situation previously 

not dealt with – litigation instituted with the sole aim of silencing public 

criticism regarding environmental issues.  The development is neat and 

contained.  The defendants do not seek to introduce an entirely new 

defence.  They seek that a current defence—abuse of process—be 

developed to cover the facts of this case. 
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90 Fourth, such a development would be in line with the thinking of other 

jurisdictions.  Various foreign jurisdictions have put in place protections 

against what are known as “SLAPP suits”. 

90.1 A SLAPP suit – or Strategic Litigation Against Public Participation 

– is a form of litigation that is instituted to discourage a defendant 

party from exercising or vindicating their rights, usually with the 

aim not to win the litigation but rather to intimidate and waste the 

resources and time of the defendant party.  It is most frequently 

brought in the form of defamation claims, abuse of process claims, 

interdicts or delictual liability cases.80  

90.2 The concept of a SLAPP suit originates in the United States and 

has been adopted in different forms in a number of comparative 

jurisdictions.  Numerous states in the United States, 81  certain 

provinces in Canada,82  and Australia83  all have some form of 

legislation to counter the prevalence of SLAPP-suit litigation. 

90.3 For example, in the United States there is variation between the 

states that have adopted SLAPP-suit legislation.  By way of the 

 
80  Murombo & Valentine, SLAPP Suits: An Emerging Obstacle to Public Interest 

Environmental Litigation in South Africa 2011 27 SAJHR 82 at 84 

81  See for example the following four States: California, Section 425.16 of the Code of Civil 
Procedure; Georgia, Ga. Code Ann. section 9-11-11.1 of the Civil Procedure Act; 
Massachusetts, section 59H off the Massachusetts General Laws Chapter 231; New York, 
N.Y. Civ. Rights Law section 70-a, 76-a and N.Y. C.P.L.R. section 3211(g), 3212(h) 

82  See for example, the following 3 provinces: Quebec, Article 54 of the Code of Civil 
Procedure; Ontario, Protection of Public Participation Act 2015; British Columbia, Protection 
of Public Participation Act 2019 

83  Australian Uniform National Defamation Laws, 2006 read with Australian Capital Territory’s 
state legislation, the Protection of Public Participation Act 2008 
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example the description of a SLAPP suit is described as follows in 

California: 

“a cause of action against a person arising from any act of that 

person in furtherance of the person's right of petition or free 

speech under the United States Constitution or the California 

Constitution in connection with a public issue shall be subject to 

a special motion to strike, unless the court determines that the 

plaintiff has established that there is a probability that the plaintiff 

will prevail on the claim."84 

90.4 And in the State of Georgia the purpose of the Code is stated as:  

“The General Assembly of Georgia finds and declares that it is 

in the public interest to encourage participation by the citizens of 

Georgia in matters of public significance and public interest 

through the exercise of their constitutional rights of petition and 

freedom of speech.  The General Assembly of Georgia further 

finds and declares that the valid exercise of the constitutional 

rights of petition and freedom of speech should not be chilled 

through abuse of the judicial process.  To accomplish the 

declarations provided for under this subsection, this Code 

section shall be construed broadly.”85 

90.5 Canada too does not have federal anti-SLAPP legislation.  But in 

Quebec, article 54.1 of the Code of Civil Procedure describes the 

nature of a SLAPP as: 

“the procedural impropriety may consist in a claim or pleading 

that is clearly unfounded, frivolous or dilatory or in conduct that 

is vexatious or quarrelsome. It may also consist in bad faith, in a 

use of procedure that is excessive or unreasonable or causes 

prejudice to another person, or in an attempt to defeat the ends 

 
84  Section 425.16(b)(1) of the Code of Civil Procedure. 

85 Section 9-11-11.1(a) of the Civil Procedure Act. 
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of justice, in particular if it restricts freedom of expression in 

public debate."  

90.6 In the case of Klepper v Lulham,86 the Quebec Court of Appeal 

noted that the declaration that proceedings are a SLAPP has 

serious consequences in that it can lead to the dismissal of an 

action even if it has a basis in law and, therefore, ought not to be 

made lightly.87  The Court described the basic characteristics of a 

SLAPP to be that it is (1) a lawsuit (2) against organisations or 

individuals (3) engaged in the public sphere involving debates 

relating to collective issues (4) aiming at limiting the freedom of 

speech of those organisations or individuals and to counteract 

their actions (5) by using the courts to intimidate or impoverish 

them and to divert them from their political actions.88 The Court 

identified two important components of any SLAPP:  

90.6.1 First, that a SLAPP seeks to manipulate the judicial 

process to the benefit of particular political, social or 

commercial interests.  

90.6.2 Second, the disparity of financial resources between 

parties is also a typical component of a SLAPP.  The 

Court stated that “The plaintiffs to a SLAPP intimidate the 

respondents – in purpose or effect – by forcing them to 

engage important material and financial resources in 

 
86 Klepper v Lulham 2017 QCCA 2069 

87 Klepper at para 25. 

88 Klepper at para 26. 
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litigation which they can often ill afford, thus silencing 

them on the political, social or commercial issue at stake 

or impeding their actions on that issue”.89 

90.7 In Ontario, the h of Public Participation Act, 2015 establishes a 

two-prong test in the determination of a SLAPP suite.  First, the 

defendant must satisfy the judge that the proceedings arise from 

an expression made by the defendant that relates to a matter of 

public interest.  Once the threshold requirement is met, the 

litigation must be dismissed unless the plaintiff can show (a) there 

are grounds to believe that the proceeding has substantial merit, 

and the moving party has no valid defence in the proceeding and 

(b) the harm likely to be or have been suffered by the responding 

party as a result of the moving party’s expression is sufficiently 

serious that the public interest in permitting the proceeding to 

continue outweighs the public interest in protecting that 

expression.90  This two-prong test is similar to that adopted in 

British Columbia in section 4 of Protection of Public Participation 

Act, 2019.  

90.8 In Pointes Protection Association91 the Court of Appeal for Ontario 

heard six dismissal applications together and handed down a 

single judgment. Of relevance in the present matter are the 

following remarks of the Court. The first, that the legislation is 

 
89 Klepper at para 27-28. 

90 Sections 137.1(3) and (4). 

91 1704604 Ontario Ltd v Pointes Protection Association et al 2018 ONCA 685. 
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“intended to promote free expression on matters of public interest 

by ‘discouraging’ and ‘reducing the risk’ that litigation would be 

used to ‘unduly’ limit such expression”.92  The second, that the 

purpose of the applicable section is:  

“Expression on matters of public interest is to be encouraged. 

Litigation of doubtful merit that unduly discourages and seeks to 

restrict free and open expression on matters of public interest 

should not be allowed to proceed beyond a preliminary stage.”  

90.9 Most recently, on 11 November 2021, the European Union 

Parliament formally adopted a report and motion that “urgently” 

calls for the regulation of SLAPP suits in the EU.93 

90.9.1 The report defines SLAPP suits as “frivolous legal actions 

based on exaggerated and often abusive claims, aiming 

to intimidate and professionally discredit their targets, 

with the ultimate objective of blackmailing and silencing 

them”. 

90.9.2 The motion acknowledges that SLAPP suits are lawsuits 

or other legal actions (e.g. injunctions, asset-freezing) 

brought forward by private individuals and entities, and 

also by public officials, public bodies and publicly 

controlled entities, directed at one or more individuals or 

groups, using a variety of legal bases mostly in civil and 

 
92  Pointes Protection Association at para 37. 

93  The report and motion are available at https://www.europarl.europa.eu/doceo/document/A-9-2021-
0292_EN.html.  

https://www.europarl.europa.eu/doceo/document/A-9-2021-0292_EN.html
https://www.europarl.europa.eu/doceo/document/A-9-2021-0292_EN.html
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criminal law, as well as the threats of such actions, with 

the purpose of preventing investigation and reporting on 

breaches of Union and national law, corruption or other 

abusive practices or of blocking or otherwise undermining 

public participation. 

90.9.3 The motion also acknowledges that evidence shows that 

SLAPPs have become an increasingly widespread 

practice, as demonstrated by many cases throughout the 

European Union, such as the chilling case of investigative 

journalist Daphne Caruana Galizia, who was reportedly 

facing 47 civil and criminal defamation lawsuits (resulting 

in the freezing of her assets) across multiple jurisdictions 

on the day of her assassination on 16 October 2017. 

90.10 We do not suggest, of course, that this Court should create an 

entire SLAPP suit regime via the development of the common law. 

90.11 But the SLAPP suit legislation just highlighted makes clear that the 

concerns raised by the defendants in the present matter are real 

and pressing.  These concerns must be considered in determining 

whether and how the existing common law principles of abuse of 

process are developed. 

91 The fifth reason to develop the common law is that this matter is 

analogous to the development of the common law regulating class 

actions.   
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91.1 The mining companies argue, invoking the diverse ways that 

SLAPPs are regulated abroad, that the development of the 

defendants’ defence is best left to Parliament.94 

91.2 But this argument was made, and rejected, before the SCA and 

this Court when the common law on class actions was developed.  

The mere fact that other countries had dealt with an issue via 

legislation was not a bar to South African courts doing so 

incrementally via the development of the common law. 

91.3 While virtually all other countries developed class action 

procedures via legislation, in the absence of legislation the South 

African courts developed the procedural rules and common law to 

allow for them.95  As the SCA explained: 

“We are thus confronted with a situation where the class action 

is given express constitutional recognition, but nothing has been 

done to regulate it. The courts must therefore address the issue 

in the exercise of their inherent power to protect and regulate 

their own process and to develop the common law in the 

interests of justice.  This  may on some occasions involve us, 

and courts that will follow the guidance we give, in having to 

devise ad hoc solutions to procedural complexities on a case-by-

case basis — a possibility referred to by the Supreme Court of 

Canada — but the failure to pass appropriate legislation dealing 

with this topic leaves us little alternative in the face of the 

constitutional endorsement of class actions.”96 

 
94  Applicants’ Heads of Argument at para 77. 

95  See: Children's Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 
2013 (2) SA 213 (SCA) and Mukaddam v Pioneer Foods (Pty) Ltd and Others 2013 (5) SA 
89 (CC). 

96  Children's Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 2013 (2) 
SA 213 (SCA) at para 15 
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91.4 Much the same is true of SLAPP suits. They violate constitutional 

provisions such as the right to freedom of expression, but there is 

no regulation of these suits.  It accordingly falls on the Court to 

develop the common law in line with the Constitution’s 

requirements. 

92 In this case, the factual situation is simple, given the facts that must be 

assumed as true.  Moreover, the defendants are not looking to introduce 

a new cause of action or defence.  They merely seek to extend new 

facts—ulterior motive—into the established doctrine of abuse of process.   

93 To hold, under those circumstances, that the mining companies can 

preclude the development of the common law at this stage – on exception 

– would not be sustainable.   

93.1 It cannot seriously be contended that it is “legally impossible” for 

the common law to be developed in a manner that would sustain 

the special plea.97  

93.2 Doing so would foreclose the development of the common law on 

this critical issue and be directly at odds with this court’s approach 

in H v Fetal Assessment Centre. 

93.3 This means that even if the mining companies were correct on the 

existing common law (which they are not), the exception must still 

be dismissed. This would allow the trial on the special plea to take 

place and allow the trial court to hear all the evidence regarding 

 
97  H v Fetal Assessment Centre at para 17 
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the special plea.  The trial court could then decide whether any 

development of the common law is necessary and, if so, whether 

and to what extent to develop the common law.98 

CONCLUSION 

94 In the circumstances, the mining companies’ exception is without merit: 

94.1 on the existing common law; and 

94.2 in any event, on the proposed development of the common law.  

95 The mining companies’ appeal therefore falls to be dismissed with costs, 

including the costs of two counsel. 

GEOFF BUDLENDER SC  

STEVEN BUDLENDER SC 

SHA’ISTA KAZEE 

ESHED COHEN 

Counsel for the Defendants/Respondents 
 
Chambers, Cape Town and Sandton  
23 December 2021 

 
 
 
 

 
98  Id at para 26. 
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