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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 Case CCT 66/21 

      

 
In the matter between: 
 
 
MINERAL SANDS RESOURCES (PTY) LIMITED First Applicant 
 
MINERAL COMMODITIES LIMITED Second Applicant 
 
ZAMILE QUNYA Third Applicant 
 
MARK VICTOR CARUSO Fourth Applicant 
 
and 
 
CHRISTINE REDDELL First Respondent 
 
TRACEY DAVIES Second Respondent 
 
DAVINE CLOETE Third Respondent 
 
MZAMO DLAMINI Fourth Respondent 
 
CORMAC CULLINAN Fifth Respondent 
 
JOHN GERARD INGRAM CLARKE Sixth Respondent 

RESPONDENTS’ PRACTICE NOTE 
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NAME OF THE PARTIES AND CASE NUMBER:  

1 As above 

NATURE OF THE PROCEEDINGS:  

2 This is an application for leave to appeal under Rule 19 of this Court’s 

Rules against the order per Goliath J in Mineral Sands Resources (Pty) 

Ltd v Reddell; Mineral Commodities Limited v Dlamini; Mineral 

Commodities Limited v Clarke 2021 (4) SA 268 (WCC).  

THE ISSUES TO BE DECIDED, CLEARLY AND SUCCINCTLY STATED: 

3 The applicants (the mining companies) contend that the High Court erred 

in dismissing an exception to the first special plea raised by the 

respondents (the defendants). The core of the mining companies’ 

argument on exception is that motive is irrelevant to abuse of process. 

They say that even if the defamation actions were instituted for ulterior or 

impermissible motives, this cannot sustain a special plea of abuse of 

process. 

4  The defendants contend that this is wrong.   

4.1 The existing common law allows and requires courts to consider 

ulterior motive when assessing whether a litigant has abused court 

proceedings.  The common law also allows for ulterior motive to 

be determinative of abuse of process in certain circumstances. 
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4.2 Insofar as this is not currently our law, the common law falls to be 

developed in terms of sections 8(3) and 39(2) of the Constitution.  

 

THE PORTIONS OF THE RECORD THAT ARE NECESSARY FOR THE 

DETERMINATION OF THE MATTER:  

5 Record: 123-127 – Special plea in the Clarke matter (the special pleas in 

the Dlamini and Reddell matters are essentially identical) 

6 Record: 154-155 – The exception in the Clarke matter (the exceptions in 

the Dlamini and Reddell matters are essentially identical)  

7 Record 276 – High Court judgment, Mineral Sands Resources (Pty) Ltd v 

Reddell; Mineral Commodities Limited v Dlamini; Mineral Commodities 

Limited v Clarke 2021 (4) SA 268 (WCC) 

ESTIMATED DURATION OF ORAL ARGUMENT 

8 1 day 

SUMMARY OF THE ARGUMENT (NOT EXCEEDING 5 PAGES) 

9 The mining companies instituted three defamation claims against the 

defendants, who are public interest lawyers and social justice activists, for 

general damages. The defendants filed substantially identical special 
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pleas against the defamation actions, which produced exceptions from the 

mining companies. 

10 The first special plea – the subject of this appeal – is a plea of abuse of 

process.  The defendants allegations (which must be accepted as true for 

purposes of the exception) are that: 

10.1 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

defendants; 

10.2 The mining companies’ defamation actions are brought for the 

purpose of: 

10.2.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of them; and 

10.2.2 intimidating and silencing members of civil society, the 

public and the media in relation to public criticism of them; 

and 

10.3 This forms part of a “pattern of conduct” by the mining companies 

in which they seek to bring defamation actions for these purposes. 

11 The question then is whether our law and Constitution allow a plaintiff to 

bring a defamation action for purposes of “discouraging, censoring, 

intimidating and silencing” defendants and the public  in relation to public 

criticism of the plaintiff. 
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12 The plaintiffs say the answer is “yes”. The defendants say that the answer 

is “no”. 

13 The mining companies’ position is remarkable and surprising. 

13.1 Our common law has long recognised that when “the Court finds 

an attempt made to use for ulterior purposes machinery devised 

for the better administration of justice, it is the duty of the Court to 

prevent such abuse.”1  This Court has expressly embraced that 

position.2 

13.2 Moreover, our Constitution entrenches freedom of expression as 

a critical part of the web of constitutional rights that lie at the heart 

of our democracy.  Our Constitution values public participation to 

an extent perhaps unparalleled anywhere else in the world. 

13.3 In those circumstances, it is quite wrong to suggest that the law 

and Constitution allow a plaintiff to institute a defamation action for 

the purpose of discouraging, censoring, intimidating and silencing 

members of civil society, the public and the media in relation to 

public criticism of the plaintiff. 

13.4 The purpose of defamation actions is to vindicate the reputation of 

the plaintiff for wrongs committed.  This is perfectly legitimate and 

constitutionally acceptable. 

 
1  Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 

2  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC) at para 20. 
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13.5 But using defamation actions in terrorem – to act as a silencing 

mechanism and intimidate those without deep pockets – is 

something else entirely.  It is an abuse of process and is not 

permissible.  

14 Even assuming (at best for the mining companies) that the existing 

common law does not have this effect, the common law then falls to be 

developed in terms of section 8(3) and section 39(2).  In light of this 

Court’s judgment in H v Fetal Assessment:3 

14.1 A court can decide issues concerning the development of the 

common law on exception. 

14.2 But where the court is asked to uphold an exception and thus 

preclude the development of the common law, it must be slow to 

do so.  It can only do so if concluding that the development of the 

common law is “legally impossible … no matter what the particular 

facts may be”.4 

14.3 The mining companies do not remotely meet this test 

15 In the circumstances, the mining companies’ exception is without merit: 

15.1 on the existing common law; and 

15.2 in any event, on the proposed development of the common law.  

 
3  H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 2015 (2) SA 193 (CC). 

4  At para 17 
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16 The mining companies’ appeal therefore falls to be dismissed with costs, 

including the costs of two counsel. 

LIST OF AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 

PLACED DURING ORAL ARGUMENT:  

17 Beinash v Wixley 1997 (3) SA 721 (SCA) 

18 H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 

2015 (2) SA 193 (CC). 

19 Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 

(CC) 

20 Company Secretary of Arcelormittal South Africa and Another v Vaal 

Environmental Justice Alliance 2015 (1) SA 515 (SCA) 

 

GEOFF BUDLENDER SC 

STEVEN BUDLENDER SC 

SHA’ISTA KAZEE 

ESHED COHEN 

Counsel for the defendants 
Chambers, Cape Town and Johannesburg 
23 December 2021 
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