
1 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN, JOHANNESBURG 

 
Cases CCT 66/21 and CCT 67/21 

 
 
 

Case CCT 66/21 
 
In the matter between:  
 
MINERAL SANDS RESOURCES (PTY) LIMITED  First Applicant 
 
MINERAL COMMODITIES LIMITED  Second Applicant 
 
ZAMILE QUNYA  Third Applicant  
 
MARK VICTOR CARUSO  Fourth Applicant 
 
and  
 
CHRISTINE REDDELL  First Respondent 
 
TRACEY DAVIES  Second Respondent  
 
DAVINE CLOETE  Third Respondent 
 
MZAMO DLAMINI  Fourth Respondent 
 
CORMAC CULLINAN  Fifth Respondent 
 
JOHN GERARD INGRAM CLARKE  Sixth Respondent 
 

 
 

Case CCT 67/21 
 
CHRISTINE REDDELL  First Applicant 
 
TRACEY DAVIES  Second Applicant 
 
DAVINE CLOETE  Third Applicant 
 
MZAMO DLAMINI  Fourth Applicant 
 
CORMAC CULLINAN  Fifth Applicant  
 
JOHN GERARD INGRAM CLARKE  Sixth Applicant 



2 
 

 
and 
 
MINERAL SANDS RESOURCES (PTY) LIMITED  First Respondent 
 
MINERAL COMMODITIES LIMITED  Second Respondent 
 
ZAMILE QUNYA  Third Respondent 
 
MARK VICTOR CARUSO  Fourth Respondent 
 
and  
 
CENTRE FOR APPLIED LEGAL STUDIES Amicus Curiae 
 
SOUTHERN AFRICAN HUMAN RIGHTS 
DEFENDERS NETWORK Amicus Curiae 
 

FILING SHEET 

 

DOCUMENT TO BE FILED BY THE APPLICANTS IN CASE CCT 66/21 

1. Submissions in response to Centre for Applied Legal Studies; 

DATED AT JOHANNESBURG ON THIS THE 4TH DAY OF FEBRUARY 2022. 

 
________________________ 
KUDO LAW 
Attorneys for the Applicants CCT 66/21 
Fith Avenue Francaise 
Fresnaye 
CAPE TOWN 
E-mail: ross@kudo.co.za 
Tel: 082 567 7244  
Ref: Ross Kudo/MNR-003 
C/O SMIT SEWGOOLAM INC. 
12 Avonworld Road 
Saxonwold 
JOHANNESBURG 

mailto:ross@kudo.co.za
mailto:ross@kudo.co.za


3 
 

Tel: 011 646 0006 
E-mail: chantelle@smitsew.co.za 

lethabo@smitsew.co.za   
Tel: 011 646 0006 
Ref: MAT39126/CVS/LM 

 

TO:  THE REGISTRAR 

  Constitutional Court South Africa 

  BRAAMFONTEIN 
 
AND TO LAWYERS FOR HUMAN RIGHTS  

Amicus Applicant’s Attorneys  
4th Floor South Point Corner Building  
87 De Korte Street  
BRAAMFONTEIN  
Tel: 011 339 1960 
Fax: 011 339 2665  
Email: wayne@lhr.org.za ; charne@lhr.org.za  
Ref: CT/22/SLP/2022  
 

 

 
AND TO: 
 
 
 
 
 
 
 
 
 
 
 
 
 
AND TO: 

CENTRE FOR APPLIED LEGAL STUDIES 
amicus curiae 
First Floor, DJ Du Plessis Building 
West campus, Witwatersrand University 
1 Jan Smuts Avenue 
Braamfontein 
Johannesburg 
Tel: 011 717 8302 
Fax: 011 717 1702 
Email: Thandeka.Kathi@wits.ac.za; 
Sithuthukile.Mkhize@wits.ac.za 
Ref: T Kathi/S Mkhize 
 
 
WEBBER WENTZEL 
Respondents’ Attorneys CCT 66/21 
15th Floor, Convention Tower 
Heerengracht 
CAPE TOWN 
Email: odette.geldenhuys@webberwentzel.com;  
moray.harthorn@webberwentzel.com   
Ref: Odette Geldenhuys/3012545 
 
 

[Electronically served on all parties] 

mailto:chantelle@smitsew.co.za
mailto:lethabo@smitsew.co.za
mailto:lethabo@smitsew.co.za
mailto:wayne@lhr.org.za
mailto:wayne@lhr.org.za
mailto:charne@lhr.org.za
mailto:charne@lhr.org.za
mailto:Thandeka.Kathi@wits.ac.za
mailto:Thandeka.Kathi@wits.ac.za
mailto:Sithuthukile.Mkhize@wits.ac.za
mailto:Sithuthukile.Mkhize@wits.ac.za
mailto:odette.geldenhuys@webberwentzel.com
mailto:moray.harthorn@webberwentzel.com
mailto:moray.harthorn@webberwentzel.com


IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Cases CCT 66/21 and CCT 67/21 
 
 
 

Case CCT 66/21 
In the matter between: 
 
 
MINERAL SANDS RESOURCES (PTY) LIMITED  First Applicant 
 
MINERAL COMMODITIES LIMITED Second Applicant 
 
ZAMILE QUNYA  Third Applicant  
 
MARK VICTOR CARUSO  Fourth Applicant 
 
and  
 
CHRISTINE REDDELL  First Respondent 
 
TRACEY DAVIES  Second Respondent  
 
DAVINE CLOETE  Third Respondent 
 
MZAMO DLAMINI  Fourth Respondent 
 
CORMAC CULLINAN  Fifth Respondent 
 
JOHN GERARD INGRAM CLARKE  Sixth Respondent 
 

 
 

Case CCT 67/21 
 
CHRISTINE REDDELL  First Applicant 
 
TRACEY DAVIES  Second Applicant 
 
DAVINE CLOETE  Third Applicant 
 
MZAMO DLAMINI  Fourth Applicant 
 
CORMAC CULLINAN  Fifth Applicant  
 
JOHN GERARD INGRAM CLARKE  Sixth Applicant 
 
 
 



2 
 

and 
 
MINERAL SANDS RESOURCES (PTY) LIMITED  First Respondent 
 
MINERAL COMMODITIES LIMITED  Second Respondent 
 
ZAMILE QUNYA  Third Respondent 
 
MARK VICTOR CARUSO  Fourth Respondent 
 
and 
 
CENTRE FOR APPLIED LEGAL STUDIES       Amicus Curiae 
 
 

CASE CCT 66/21: APPLICANTS’ SUBMISSIONS IN RESPONSE TO CALS 

 

 

TABLE OF CONTENTS 

A. INTRODUCTION ............................................................................................... 3 

B. CALS’ PROPOSED DEVELOPMENT CANNOT BE ENTERTAINED ............... 5 

C. THE SUGGESTED DEVELOPMENT IS IN ANY EVENT INAPPROPRIATE .. 10 

D. CALS IN FACT SUPPORTS THE PLAINTIFFS .............................................. 16 

E. CONCLUSION ................................................................................................. 17 

 

 

  



3 
 

A. INTRODUCTION 

1. These submissions are delivered on behalf of the Plaintiffs in CCT 66/21,1 in 

response to those delivered by the Centre for Applied Legal Studies (“CALS”), 

as amicus curiae.  

2. CALS makes common cause with the Defendants in seeking to introduce 

protection against strategic litigation against public participation (or SLAPP).  

That is where the similarities between CALS and the Defendants end.  

3. However, CALS contends for a development of the common law completely 

different to, and materially inconsistent with, that of the Defendants.  In doing 

so, CALS operates outside of the confines of the dispute between the Plaintiffs 

and the Defendants, thereby losing sight of the strictures of its role as amicus 

curiae and overlooking that what is before Court is an exception to a specific 

special plea.  If CALS is correct, the Plaintiffs’ exception must succeed.  There 

will then be a very different development of the common law for which neither 

the Plaintiffs nor the Defendants have contended.   It cannot be in the interest 

of justice to permit an amicus to redirect a case like this. 

4. Moreover, the development of the common law sought by CALS is a radical 

one, not merely at first glance.  CALS would have this Court in essence adopt 

an involved piece of legislation promulgated by legislators in Ontario, Canada, 

following careful consideration of the prevailing circumstances in that foreign 

 
1 Consistent with the written argument delivered on their behalf in this application, in these submissions, 
the parties are referred to as in the High Court, where the Applicants are the Plaintiffs, and the 
Respondents are the Defendants. 



4 
 

jurisdiction and after a report produced by a special-purpose committee.  CALS 

invites the Court to engage in the sort of wholesale law reform which is ordinarily 

reserved for the legislature.  This is an invitation that the Court must, with 

respect, decline.  Not least of all because CALS has failed to establish a need 

for it. 

5. These considerations – CALS’ failure to confine itself to the dispute between 

the parties and CALS’ failure to suggest a permissible development of the 

common law which can be implemented by the Courts – detract substantially 

from the assistance which might be derived from its submissions.  

6. What learning may be drawn from CALS’ submissions, particularly CALS’ 

reliance on the approach adopted by lawmakers in Ontario, and the judgments 

of the Supreme Court of Canada in 1704604 Ontario Ltd v Pointes Protection 

Association 2020 SCC 22 and Bent v Platnick 2020 SCC 23, in fact support the 

Plaintiffs’ exceptions to the SLAPP special plea.  It shows that invariably SLAPP 

is regulated by legislation that is policy-laden, complex, varied and involves a 

consideration of the merits of the claim alleged to be a SLAPP suit.2 

 

 

 
2 At para 78 of the Plaintiffs’ written submissions, it is stated that, barring West Virginia, all American 
states that have implemented some form of protection against SLAPP suits have done so by enacting 
legislation.  Insofar as the position in West Virginia is concerned, this statement was made on the 
strength of Harris v Adkins 432 S.E. 2 ed 549 (W.Va. 1993).  On closer analysis, in our submission, 
Harris v Adkins offers no protection against SLAPP suits.  As such, in the US, SLAPP suits are only 
regulated by legislation. 
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B. CALS’ PROPOSED DEVELOPMENT CANNOT BE ENTERTAINED 

7. The role of an amicus is to assist the Court in its adjudication of the proceedings 

before it by making submissions relevant to the determination of the issues 

before Court.3  Moreover, as this Court held (underlining added; footnotes 

omitted): 

“It is not generally permissible for an amicus to plead new facts which 
did not form part of the record or adduce fresh evidence on which its 
argument is to be based. Nor can the amicus expand the relief sought 
or introduce new relief. This is because an amicus is not a party in the 
main proceedings and its role is restricted to helping the Court to come 
to the right decision.” 
 

8. An amicus is, ideally, to assist the Court by bringing a new perspective to an 

existing dispute that the Court would otherwise not enjoy.  The relevance or 

otherwise of the contribution of an amicus is determined with reference to the 

issues in dispute between the parties.4  It is the dispute between the parties that 

the amicus is to assist the Court in determining.5 

9. In the SLAPP special pleas, the Defendants contend that, under the common 

law, to sue with an ulterior purpose is an abuse of process, no matter how strong 

the merits of the claim.  In the alternative, and if the common law does not 

recognise the abuse of process defence for which the Defendants contend, the 

common law stands to be developed accordingly.6  In essence, the SLAPP 

 
3 Secretary, Judicial Commission of Inquiry into Allegations of State Capture v Zuma 2021 (5) SA 1 
(CC) at para 75. 
4 In Re:  Certain Amicus Curiae Applications; Minister of Health and Others v Treatment Action 
Campaign and Others (CCT8/02) [2002] ZACC 13 (5 July 2002) para 3. 
5 Van Loggerenberg Erasmus Superior Court Practice (2 ed) Vol 1 at B1-25 and B1-27. 
6 As it is understood, CALS’ submissions only have a role to play in the second, alternative leg of the 
SLAPP special pleas.  CALS seeks the development of the common law.  If the Court finds that abuse 
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special pleas, if allowed to stand, would permit the Defendants to put the 

Plaintiffs’ motives on trial in a preliminary hearing and, if ulterior motive is 

established, to seek the dismissal of the actions (without any regard to the 

merits of the Plaintiffs’ claims).7 

10. CALS, on the other hand, contends for something completely different and in 

certain respects contradictory.  CALS criticises as inadequate8 the 

jurisprudential grounding on which the Defendants rely for the protections they 

seek. 

11. The development for which CALS contends is set out at para 53 of its 

submissions, as follows:  

11.1. A defendant confronted with what it regards to be a SLAPP suit is to be 

permitted to bring a “preliminary defence”9 in terms of which it must 

satisfy a Court that the alleged SLAPP suit arises from publication by 

the defendant in relation to a matter of public interest. 

11.2. That achieved, in order to be permitted to continue with its action, the 

plaintiff must then satisfy the Court that (i) it has a prima case against 

the defendant; (ii) that the defendant has no bona fide defence (i.e., 

 
of process as it exists is capable of accommodating the SLAPP special pleas, the development of the 
common law is unnecessary, and the development for which CALS contends does not arise for 
consideration. 
7 Vol 3, p. 239. 
8 CALS’ submissions at para 63. 
9 The procedure CALS has in mind is not adequately explained.  For instance, would limited oral 
evidence and cross-examination be allowed as in Ontario whence the proposed defence emanates.  
There are a number of other shortcomings in CALS’ articulation of the defence for which it contends.  
For instance, what is a ‘matter of public interest’?  
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that the plaintiff has a meritorious claim); and (iii) that the interests of 

justice favour the continuation of the action.  

12. In essence, the Court is asked to adopt Ontario’s Protection of Public 

Participation Act, 2015.10 In its relevant parts, this statute (“the PPA”) reads as 

follows:11 

“(3) On motion by a person against whom a proceeding is brought, a 
judge shall, subject to subsection (4), dismiss the proceeding 
against the person if the person satisfies the judge that the 
proceeding arises from an expression made by the person that 
relates to a matter of public interest. 

(4) A judge shall not dismiss a proceeding under subsection (3) if 
the responding party satisfies the judge that, 

(a) there are grounds to believe that, 

(i) the proceeding has substantial merit, and 

(ii) the moving party has no valid defence in the 
proceeding; and 

(b) the harm likely to be or have been suffered by the 
responding party as a result of the moving party’s 
expression is sufficiently serious that the public interest in 
permitting the proceeding to continue outweighs the 
public interest in protecting that expression.” 

13. This is very different to that for which the Defendants contend.12  The 

development for which the Defendants contend will permit them to seek the 

dismissal of the actions by establishing, on a special plea basis, that the 

 
10 CALS’ submissions at para 113. 
11 The purposes of the Public Participation Act are set out at ss (1), as follows: 

(1) The purposes of this section and sections 137.2 to 137.5 are, 
(a) to encourage individuals to express themselves on matters of public interest; 
(b) to promote broad participation in debates on matters of public interest; 
(c) to discourage the use of litigation as a means of unduly limiting expression on matters 

of public interest; and 
(d) to reduce the risk that participation by the public in debates on matters of public 

interest will be hampered by fear of legal action. 
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Plaintiffs act with an ulterior motive.  As CALS would have it, the Defendants 

must establish that the statements on which they are sued relate to matters of 

public interest.  It is then for the Plaintiffs to establish the merits of their claims, 

the lack of a bona fide defence(s) and then that interests of justice favour the 

continuation of the action.  Ultimately, CALS asks the Court, in effect, to grant 

the Defendants relief they do not seek. 

14. The differences in the “test” for which CALS and the Defendants contend are 

stark. The Defendants, quite deliberately, it seems, rely on ulterior motive alone 

as the basis on which they seek to put the Plaintiffs out of court. CALS’ 

approach, in contradistinction, sees the merits of the Plaintiffs’ claims as playing 

an important role.  In contending for the test that it does, CALS fundamentally 

undermines the Defendants’ SLAPP special pleas. 

15. Important too is the difference between CALS and the Defendants as to the 

ground for the developments of the common law.  CALS appears to rely on 

foreign law as the basis for the “SLAPP defence” for which it contends.  

Although not entirely clear, there seems to be no hook in South African common 

law for the development.  What is clear, and relevant for present purposes, is 

that CALS does not rely on the abuse of process doctrine,13 which it considers 

 
13 At para 24.3 of CALS’ founding affidavit (CALS Record p. 20), Ms Madi states as follows (see also 
CALS’ submissions at para 99). 

“In the alternative, the common law abuse of process ought to be developed to recognise the types 
of cases constituting SLAPP suits (this would be an incremental development of the common law) 
and an approach – within the common law abuse of process – for dealing with matters alleged to 
constitute SLAPP suits (this, too, would be an incremental development of the common law).” 

As it is understood, in the alternative, CALS seeks to ground the development for which it contends in 
the abuse of process doctrine.  If that is the case, it does not detract from the fact that CALS contends 
for a development different to that of the Defendants, and which will involve substantially more than 
incremental law reform. 



9 
 

to be inadequate.14  The Defendants, on the other hand, rely squarely on abuse 

of process as at present applied or as it stands to be developed.  The 

Defendants’ reliance on abuse of process is central to the Plaintiffs’ 

exceptions.15  The main argument of the Plaintiffs is that “… the common law 

defence of abuse of process … requires that the Court finds that the 

proceedings are obviously unsustainable as a certainty”, which requirement the 

Defendants failed to plead.16  CALS does not engage with the primary dispute 

between the parties, and, with respect, makes a negligible contribution to the 

Mighty Solutions17 analysis that is central to the second leg of the SLAPP 

special pleas. 

16. To summarise:  CALS has failed to confine its participation in this application to 

the issues before Court.  In doing so, it has strayed beyond the bounds of the 

role it is permitted to play as amicus curiae.  This detracts from the assistance 

to be derived from its participation.  Certainly, the development of the common 

law for which CALS contends is well beyond the scope of this application.  As 

such, the merits and demerits of that development do not, we submit, arise for 

consideration. 

17. CALS unfortunately hardly deals with this major problem with their approach.  

Ms Madi for CALS says: “CALS does not seek to introduce new facts or 

evidence nor does it seek new relief.  Whilst CALS does seek to argue for the 

development of the common law that is different to that sought by the 

 
14 CALS Record p. 23, para 28; CALS’ submissions at para 63. 
15 Vol 3, p. 272, para 3. 
16 Vol 3, p. 272, para 2. 
17 Mighty Solutions CC t/a Orlando Service Station v Engen Petroleum Ltd and Another 2016 (1) SA 
621 (CC) para 34.  See the Applicants’ written argument in this application at para 67 and following. 
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respondents in their alternative argument, it can hardly be said that the 

development contended for by CALS seeks new relief that Zuma bars”.  But the 

argument that CALS does not seek new relief is obviously unsustainable.  The 

development, and, therefore, the order it seeks from the Court can clearly not 

be entertained. 

C. THE SUGGESTED DEVELOPMENT IS IN ANY EVENT INAPPROPRIATE 

18. In the written submissions delivered on their behalf, the Plaintiffs argue that the 

introduction of a “SLAPP defence” involves the sort of comprehensive law 

reform best left to the legislature.18  The move towards regulating SLAPP suits 

in foreign jurisdictions has been legislature driven.  The reasons for this are self-

evident.  Effective and fair “anti-SLAPP” legislation is procedurally and 

substantively complicated to introduce into law.  It may take various forms, 

depending on policy choices that Courts are not best placed to make.19  The 

South African judiciary does not engage in this kind of in law-making.20  This 

also renders the development for which CALS contends unsustainable.  

19. CALS relies21 on the detailed PPA and the judgment of the Supreme Court of 

Canada in 1704604 Ontario Ltd v Pointes Protection Association 2020 SCC 

22.22 

 
18 Plaintiffs’ written submissions at para 10. 
19 Plaintiffs’ written submissions at paras 74 – 81 and the schedule annexed thereto. 
20 Plaintiffs’ written submissions para 77, where reference is made to Carmichelle v Minister of Safety 
and Security 2001 (4) SA 938 (CC) para 98 and Du Plessis v Road Accident Fund (443/2002) [2003] 
ZASCA 86 (19 September 2003).  See also CALS’ submissions at paras 91 – 92. 
21 CALS Record p. 22, para 25. 
22 Relevant to the corporation defamation special pleas that arise for determination in CCT67/21, the 
Court is asked to have regard to Pointes Protection Association at paras 75 – 77. As stated in Bent v 
Platnick 2020 SCC 23 at para 1: “this Court has also recognized that freedom of expression is not 
absolute – ‘[o]ne limitation on free expression is the law of defamation, which protects a person’s 
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20. But Pointes Protection Association concerned the interpretation of the PPA.  

The judgment deals first with the legislative process that culminated in the 

promulgation of the PPA, inspired, as it was, by the “increased proliferation of 

SLAPPs”.23  In 2010, an “Anti-SLAPP Advisory Panel” was established.  It was 

chaired by experts, who apparently examined a “plethora of material”, and 

invited comments and submissions from interested parties.  Ultimately, and 

having “looked extensively at the need for such legislation”, a report was 

produced, concluding that it was desirable (in Ontario) to regulate SLAPP 

suits.24 

21. There followed what was, seemingly, a five-year parliamentary process that 

sought to grapple with what is a difficult balancing exercise between ensuring 

that abusive litigation is prevented, while not discouraging legitimate claimants 

from instituting legal action.25 

22. The judgment then moves, at para 20 and following, to the proper interpretation 

of the PPA.  In doing so, what becomes apparent is that the PPA involves a 

complex “motion to strike-type procedure” not easily transplanted into our law: 

Section 137.1(4)(a) [of the PPA] may therefore be interpreted by 
distinguishing a motion made under s. 137.1 from a motion to strike and 
a motion for summary judgment, both of which are tools that remain 
available to parties notwithstanding the existence of s. 137.1. The very 
fact that the legislature created s. 137.1 as a mechanism indicates that 
a s. 137.1 motion was meant to fulfil a different purpose than these 
other motions. While a summary judgment motion allows parties to file 
a more extensive record and a motion to strike is adjudicated solely on 
the pleadings, s. 137.1 contemplates that the parties will file evidence 

 
reputation from unjustified assault’. … Indeed, ‘the right to free expression does not confer a licence to 
ruin reputations’.” (references excluded) 
23 Pointes Protection Association at para 3. 
24 Pointes Protection Association at paras 8 and 13. 
25 Pointes Protection Association at paras 12 and 18. 
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and permits limited cross-examination. This suggests that the parties 
are expected to put forward a record, commensurate with the stage of 
the proceeding at which the motion is brought, that lends itself to the 
inquiry mandated under s. 137.1(4)(a). Thus, although the limited 
record at this stage does not allow for the ultimate adjudication of the 
issues, it necessarily entails an inquiry that goes beyond the parties’ 
pleadings to consider the contents of the record (the extent of such 
consideration will be explored further in the next section). 

23. The Ontario procedure, what we would regard as a hybrid action/ motion 

procedure, is necessary in order to meet the objects of the PPA.  This aspect, 

the procedure, is inadequately addressed by CALS.  In fact, CALS offers the 

Court no guidance in this regard.  It would appear that the Court is asked, of its 

own accord, to impose a novel procedure with sufficient action-type features to 

permit the testing of evidence, while ensuring the cost effective and speedy 

diagnosis of the underlying claim as a SLAPP suit.  This is a bridge too far. 

24. Apart from the procedure, the substance of the PPA is complicated.  The 

Ontario legislators, undoubtedly for policy reasons, saw fit to protect expression 

that “relates to a matter of public interest”. CALS follows suit.  Two difficulties 

arise.  First, it is best left to legislature to determine where the line is to be drawn 

and, if it is to be drawn in a manner that protects expression on matters of public 

interest, to define that concept.  Secondly, the Defendants draw the line 

elsewhere.  The Defendants are concerned to outlaw “silencing of criticism 

involving environmental issues”.26  Again, CALS is out of step with the 

Defendants.27 

 
26 Vol 4, p. 362, para 71; Plaintiffs’ written argument at para 73. 
27 At para 20 of its submissions, CALS alludes to a further policy consideration that may arise: whether 
protection against SLAPP suits should be available to media defendants. 
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25. As alluded to above, the Ontario legislators opted to legislate against SLAPP, 

in the face of a number of other legitimate options.28  It did so in the manner it 

did, following careful consideration and because the PPA was thought to be the 

mechanism best suited to its circumstances.  If SLAPP were to attract bespoke 

regulation in South Africa, a similar process would clearly be required.  

26. The Ontario example reveals an antecedent consideration not adequately 

addressed by CALS.  That is whether there is a need, in South Africa, for 

protection against SLAPP suits.  The PPA arose from a what the SCC referred 

to as “the increased proliferation of SLAPPs”.29  CALS does not point to a similar 

need here.  This would have been necessary, particularly given the far-reaching 

nature of the development for which it contends.  There is indeed no suggestion 

of an increased proliferation of so-called SLAPP suits in South Africa. 

27. To the extent that CALS attempts to establish a need for the development for 

which it contends, it appears to rely merely on its own research30 and other 

litigation31 in which it has been involved. 

28. The research on which CALS relies is described as “a qualitative research 

report into the nature and prevalence of intimidation of community activists”.  

The report does not form part of CALS’ application papers.  The Plaintiffs have, 

however, had sight of it.32  The title is “Victimisation Experiences of Activists in 

 
28 While this point is made by the Plaintiffs in their written argument, it is made too by CALS in its 
submissions, at least in effect, at paras 15 – 41.  
29 Pointes Protection Association at para 3.  
30 CALS Record p. 9, para 9.1. 
31 CALS Record p. 9, para 9.2 – 11. 
32 As it was not provided as part of CALS application papers, the Plaintiffs called for and were furnished 
with the report and certain documents relevant to the litigation on which CALS relies. 
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South Africa” and it was published in April 2018.  The report is focused on the 

effect of victimising activists.  SLAPP suits are mentioned as one of the means 

by which activists are victimised.  The report comprised of anecdotal evidence 

of activists that, on the face of it, cannot be said to be “incontrovertible” or 

“capable of easy verification” within the meaning of Rule 31 of the Court.  In our 

submission, the report does not establish the proliferation of SLAPP suits of the 

sort that triggered the legislative process that resulted in the PPA in Ontario. 

29. In response to a request that CALS provide the Plaintiffs with the unreported 

cases to which it refers, the Plaintiffs were furnished with documents relevant 

to three matters.  They too do not establish a proliferation of SLAPP suits so as 

to demand extensive law reform.  More particularly: 

29.1. In WCHC case no. 5633/2020, CALS provided the Plaintiffs with its 

founding papers in its application to be admitted as an amicus.  The 

main case seems to have involved an attempt by the City of Cape Town 

(“the City”) to interdict the South African Human Rights Commission 

from exercising certain of its powers.  In its application, CALS accused 

the City of SLAPP litigation.  It is unclear what became of CALS’ 

application.  The City withdrew the main application at the outset of the 

hearing, without tendering costs. Desai J wrote a judgment, dated 

17 March 2021, dealing with costs, and ordered the City to pay costs 

on the party-and-party scale.  Apparent from its heads of argument in 

its amicus application, available online, is that CALS argued that a 

SLAPP suit has two elements:  (i) the case is a meritless one; and (ii) it 
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has the intention or effect of discouraging the vindication or pursuit of 

rights.  

29.2. In Western Cape High Court case no. A177/2021, CALS provided the 

Plaintiffs with its heads or argument, delivered as amicus.  The main 

case concerned the Protection from Harassment Act, 17 of 2011 (“the 

Act”), on appeal from a Magistrate’s Court.  It would appear that the 

Magistrate applied the Act to preclude a woman from making 

accusations of rape.  In its submissions, CALS sought to demonstrate 

the misuse of defamation claims to silence victims of gender-based 

violence, drawing a link to the misuse of the Act.  The examples of the 

misuse of defamation claims CALS relied on are foreign.  From what 

limited information is available, the claimants in those foreign cases 

were unsuccessful on the usual approach to defamation claims in those 

jurisdictions, not because the claims were SLAPP suits.  It would further 

appear that the judgment of the WCHC remains outstanding. 

29.3. In Free State High Court case no. 813/2020, CALS acts for the 

applicants, a community forum, in an application for the rescission of a 

judgment taken against them by a mining company.  The judgment 

interdicted the community from protesting unlawfully.  CALS provided 

the Plaintiffs with the applicants’ founding papers, where there is only 

a bald allegation of SLAPP.  
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D. CALS IN FACT SUPPORTS THE PLAINTIFFS 

30. The Plaintiffs resist the development of the common law on a number of bases, 

including that the exclusion of the merits of a claim from the assessment of an 

abuse of process defence does not strike an appropriate balance between the 

rights in issue (freedom of expression and reputation).33 

31. CALS appears to agree that some consideration must be given to the merits of 

a claim as part of any test to determine whether a claim is a SLAPP suit.34  

CALS’ analysis of the position in the US, Canada and Australia confirms a point 

the Plaintiffs were at pains to make:  the regulation of SLAPP suits, if necessary, 

is complicated, policy-laden and will involve the sort of extensive law reform 

that is best left to the legislature.  

32. Noteworthy is that of the 13 provinces and territories that make up Canada, only 

three have adopted anti-SLAPP legislation (Quebec, British Columbia and 

Ontario); in Australia, only the Capital Territory (“ACT”) has anti-SLAPP 

legislation, but the ACT legislation renders it inapplicable in defamation actions; 

a goodly number of US states do not have anti-SLAPP legislation; and not one 

of the EU countries or the UK has such legislation. 

 

 

 
33 See, for instance, the Plaintiffs’ written argument at para 69. 
34 CALS’ submissions at para 24.3. 
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E. CONCLUSION 

33. The development of the common law for which CALS contends is 

unsustainable. What assistance may be derived from CALS’ submissions is 

supportive of two of the Plaintiffs’ central concerns: the role the merits of a claim 

are to play in determining whether it is a SLAPP suit and the extensive law 

reform that regulating SLAPP would entail. 

34. The Plaintiffs do not seek a costs order against CALS.  

 

PB HODES SC 

HJ DE WAAL SC 

CJ QUINN 

 

Applicants’ counsel 

Chambers 

CAPE TOWN 

4 February 2022 
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