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1. I am an attorney practising as Kudo Law from 5 Avenue Francaise, Fresnaye, 

Cape Town. I am the attorney of record for all the Respondents in this 

application, and I depose to this affidavit in that capacity. I am duly authorised 

to do so. 

2. The facts to which I depose in this affidavit appear from the record of the 

proceedings before the Court a quo. I believe that my references to what is 

contained in that record are true and correct. 

A. INTRODUCTION 

3. The Respondents oppose the Applicants' application for leave to appeal to this 

Court against the order of the Western Cape High Court handed down by 

Goliath DJP on 9 February 2021 in case numbers 7595/2017, 14658/2016 and 

12543/2016 insofar as the Court a quo upheld what is referred to as the second 

set of exceptions - paragraph 2 of that Court's order. 

4. The Respondents do so on the basis that an appeal bears no reasonable 

prospects of success and that it is accordingly not in the interest of justice to 

grant leave. 

5. In their application for leave to appeal, the Applicants say that they want to 

contend for the following two developments of our law by this Court: 

5.1 That for-profit juristic persons (for-profits) may not claim for defamation 

and are "restricted to the delict of injurious falsehoods"; 
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In the alternative, and in the event that the Court is not prepared to 

preclude for-profits from claiming for defamation, the Court should rule 

that they are not entitled to the remedy of general damages in such 

claims. 1 

6. What is not sufficiently explained by the Applicants, is how the developments 

they contend for are to impact on the distinct requirements of the actio /egis 

Aquiliae for patrimonial loss (Aquilian action) and the actio iniuriarum for 

general damages. 

7. The present matter is only concerned with the availability and requirements of 

the latter. The Respondents do not sue, in the underlying actions, for 

patrimonial loss. The Respondents have never invoked the Aquilian action. 

The requirements for the Aqui/ian action are accordingly not before the Court. 

To use an analogy: the debate is about the rules of soccer; contentions about 

the rules of cricket are entirely irrelevant. 

8. Against this background, the two arguments made by the Applicants, as applied 

to the actio iniuriarum, are as follows: 

8.1 For-profits should be excluded from this action altogether, regardless 

of the circumstances. 

1 See FA at p.7, para 6.4. 
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8.2 Alternatively, if for-profits are to be included, they may only be awarded 

an apology (or other non-monetary remedies, but not general 

damages). 

9. The first of the two proposed developments is a radical departure from our 

existing law. Excluding for-profits altogether, will mean that: 

9.1 A disgruntled shopper may accuse a supermarket chain of poisoning 

its customers by selling a particular product, and even if it is proven that 

the accusation is made knowing it to be false, the supermarket will have 

no claim unless it can show that the statement caused it patrimonial 

loss. 

9.2 An attorney, operating through a company, may be accused by a 

competitor of stealing trust money and even if this accusation is proven 

to have been made with malice and knowing it to be false, the firm will 

have no claim unless it can prove that there is a causal connection 

between the defamatory statement and patrimonial loss. 

10. The second proposed development will mean that our supermarket company 

or our law firm will qualify but not be treated the same as other plaintiffs in 

actions under the actio iniuriarum for defamation. For-profits will only qualify 

for non-monetary remedies, such as an apology. Strangely, given the 

development contented for in respect of the Aquilian action, it appears2 that the 

' I say "ft appears"' because paragraph 14. 3 of the special plea (Record at p. 85) repeats paragraph 12. ~ 
It is unclear why this was done. It may be that the Applicants are contending that falsity and intent are 
to be requirements of the actio iniuriarum for defamation as well. 
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Applicants are not contending that for for-profits must prove falsity and intent in 

actions under the actio iniuriarum for defamation. They are merely to be 

deprived of their right to general damages. They are however to be deprived 

of that remedy even if a defamatory statement is made maliciously and in full 

knowledge that it is false. 

11. The Respondents' objection, i.e. the exceptions, was taken against both of 

these developments. It was recorded (and held) that the developments are 

inconsistent with Media 24 Ltd and Others v SA Taxi Securitisation (Pty) Ltd 

2011 (5) SA 329 (SCA) and, accordingly, not sustainable in law. 

12. That was in the High Court. This Court may depart from SA Taxi. In order to 

assess whether this Court should do so, it is necessary to analyse what SA Taxi 

was about and what the SCA held. 

13. The Applicants3 seems to suggest that the SCA in SA Taxi split 3 - 2 on one or 

both of the issues underpinning the developments they propose, and that it is, 

accordingly, now appropriate for this Court to decide whether the majority or 

minority in SA Taxi was correct. 

14. If this is indeed what the Applicants contend, they are gravely mistaken. 

15. First, as stated above, the comments and findings in SA Taxi about the 

requirements of the Aquilian action and relating to claims for injurious falsehood 

are entirely irrelevant to this matter. In any event, it cannot be seriously 

suggested that a defamed for-profit is to be restricted to a claim for injurious 

. 16, para 29. ~ Q_ 
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falsehood. That is a peculiar claim which forms part of the delict of unlawful 

competition and "it is not possible to have unlawful competition unless a 

competitive situation exists".4 In other words, one cannot seriously argue that 

only those for-profits defamed by a competitor should have a remedy. What 

was considered by Brand JA, writing for the majority, in SA Taxi is the 

development of the actio legis Aquiliae for patrimonial loss (referred to as 

special damages) in a direction where a plaintiff must prove both intent and 

falsity in order to establish wrongfulness. Given that it is a claim for pure 

economic loss, additional injurious falsehood-type requirements could be 

introduced into the wrongfulness prong of the enquiry as a matter of public or 

legal policy.5 The requirements for injurious falsehood were used as an 

analogy on which to base the development.6 Although Brand JA regarded the 

argument as "attractive", 7 he did not find it necessary to arrive at a final decision 

as to whether the requirements for a claim for special damages resulting from 

defamation should mirror the requirements of injurious falsehood.8 Brand JA 

merely held that the plaintiff in a claim for special damages for defamation must 

prove that the statement is false. The question of whether intent or any other 

4 Abakor Ltd v Crafcor Farming (Pty) Ltd tla Riversdale Feedlot 2000 (1) SA 973 (N) at 978C. 
5 SA Taxi at paras 11 -13 
6 SA Taxi at para 13, where Brand JA held as follows: 

"[13] In order to succeed with a claim for injurious falsehood, the plaintiff has to allege and prove 
that the defendant has, by word or conduct or both, made a false representation; that it knew 
the representation to be false; that the plaintiff has lost or will lose customers; that the false 
representation is the cause of the loss; and that the defendant intended to cause the plaintiff 
that loss by the false representation ( see eg Geary & Son (Pty) Ltd v Gove 1964 ( 1) SA 434 (A) 
at 441 C - D). Departing from the analogy of injurious falsehood, the appellants contended that 
liability for pure economic loss resulting from a defamatory publication should only be regarded 
as wrongful - and thus result in the imposition of liability - if the publication was false and the 
defendant knew it to be so." 

7 SA Taxi at para 14 
8 SA Taxi at para 15 
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requirement for injurious falsehood should be introduced was never decided. 

On this aspect, Nugent JA agreed with Brand JA.9 

16. Secondly, none of the judges in SA Taxi held that any juristic person should be 

precluded from a claim for defamation derived from the actio iniuriarum. The 

only difference between Brand JA, with Maya JA and Theron JA concurring, on 

the on the one hand, and Nugent JA, on the other, related to the remedy for 

that claim. Nugent JA held that general damages should not be available to a 

trading corporation. 10 Snyders JS, the fifth judge of appeal, agreed with the 

views expressed by Nugent JA but concurred in the judgment and order of 

Brand JA because "it is conceivable that an award of damages may, in a given 

situation, be the only appropriate alternative, unsatisfactory as it may be, that 

would prevent the denial of a remedy to a juristic person for a legitimate claim." 

In other words, Snyders JS felt that general damages should only be available 

as an option of last resort. Again, there was no support for the proposition 

advanced by the Applicants, namely that the actio iniuriarum should never be 

available to a defamed for-profit. 

17. Thirdly, there was no suggestion in SA Taxi that a distinction be made in the 

law of defamation between for-profits and non-profit juristic persons (non

profits). Brand JA merely quoted a dictum from Dhlomo NO v Natal 

Newspapers (Pty) Ltd and Another 1989 (1) SA 945 (A), which extended the 

right to sue for defamation from trading to non-trading corporations, even if no 

9 SA Taxi at para 64 
10 The Applicants refer to "for-profit corporations" in the founding affidavit. In their special pleas, they 
refer to "trading corporations" (see Record: p. 84, para 8). Although not obviously so, we assume that~ 
trading companies is what the Applicants refer to as "for-profif' companies and non-trading are non-~. 
profit companies. 

vbL 
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actual financial prejudice results in the case of the latter.11 As a result of that 

judgment, trading and non-trading corporations are treated the same. The 

distinction sought to be drawn between for-profits and non-profits also runs 

contrary to the Applicants' primary argument for precluding for-profits from 

claims for defamation, namely that they do not possess human dignity. If that 

is the argument, then all juristic persons, regardless of how small they are or 

how much they advance the public interest, are to be excluded because no 

juristic person possesses human dignity (at least not as the Applicants interpret 

that constitutional concept). It will not be permissible, as the Applicants wish to 

do, to exempt some juristic persons from the exclusion because" ... [they] may 

have an interest in their reputation which is not only financial and may be 

deserving of greater protection".12 On the Applicants main argument, all juristic 

persons must be excluded from the actio iniuriarum. In addition, non-profits will 

disproportionality struggle to meet the requirements of showing patrimonial 

loss, necessary in order to bring the Aquilian action, meaning that they will for 

all practical purposes become fair game for those who may wish to defame 

them. 

18. Fourthly, if one leaves out of account the position of Snyders JS in SA Taxi (i.e. 

that the availability of general damages may turn on the evidence of other 

11 SA Taxi at para [26]: "As to the second question, namely whether the right to sue for defamation 
should be restricted to trading corporations, Rabie ACJ [in Dhlomo] gave the following answer (at 954A 
-8): 

'It seems to me, however, that once one accepts - as one must, in my view - that a trading 
corporation can sue for an injury to its business reputation, there is little justification for saying 
that a non-trading corporation should not, in appropriate circumstances, be accorded the right 
to sue for an injury to its reputation if the defamatory matter is calculated to cause financial~ 
prejudice (whether or not actual financial prejudice results)."' 

12 Record: p. 6, fn 1. 
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alternatives), then the only issue which divided the SCA is whether general 

damages should be available to for-profits claiming for defamation under the 

actio iniuriarum. The Applicants' argument in support of that development is 

complicated by the distinction between for-profits and non-profits they seek to 

introduce. The distinction is, in truth, an arbitrary one. As is the distinction 

between natural and juristic persons. Why should an attorney who practices 

for profit as a sole proprietor, for instance, have a claim for defamation, but not 

one who practises through a private company? Why should the public interest 

law firm that does not practice for profit have a claim but not a firm practising 

for profit? These issues, and the complications caused by the distinction they 

seek to introduce, are not addressed by the Applicants. 

B. BACKGROUND 

19. I must supplement the background to this application as set out by the 

Applicants in two respects. 

20. First, with reference to the quantum of the damages claims in the defamation 

actions and the identity of the Applicants, the Applicants seek to create the 

impression that the Respondents act oppressively and that they are seeking to 

stifle legitimate criticism of a mining company's environmental track record. It 

is important to contextualise the Respondents' actions because the impression 

sought to be created is not accurate. The Respondents have not acted 

unreasonably. They sue for defamation on the basis of statements that are 

extremely serious. More particularly: 
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In the Reddell matter, allegations were made of political corruption, 

bribery, and violence by the First Respondent (a company). The First 

and Third Respondents instituted four separate claims, three of which 

are for R250,000, while the fourth, because it is brought by a natural 

person, who was accused of lying and bribery, is for R500,000. 

20.2 In the Dlamini matter, the Second and Fourth Respondents were 

accused on public radio of murder. The Fourth Applicant said on 

Radio 702 and Cape Talk: "I would like to know if Mark [the Fourth 

Respondent] is going to carry on paying for hit men to kill the people 

in this community?". The presenter of the radio programme 

responded to ask, "Are you accusing the companv of the 

assassinations, are you accusing the company directly of murders?", 

to which the Fourth Applicant responded, "Yes, I am" (my emphasis). 

20.3 In the Clarke matter, the Sixth Applicant is alleged to have made 28 

separate defamatory statements. The Second and Fourth 

Respondents seek damages of between R250,000 and R500,000 for 

each of those statements. Thirteen of these claims are brought by the 

Second Respondent (a company). 

21. Secondly, in each of the actions, and to the extent competent, the Respondents 

seek orders directing the publication of retractions and apologies in the 

alternative to general damages.13 This will allow the trial Court to assess 

13 See, for instance, Record: p. 72, prayer (b). 
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whether general damages are appropriate in these particular cases.14 This 

means that the only aspect on which the Court in SA Taxi was divided is only 

relevant in respect of the Respondents' main claims for general damages. 

Even if those claims are unsuccessful, the Respondents' alternative claims for 

an apology would still be alive. 

C. PROSPECTS OF SUCCESS 

22. The Applicants contend that this Court should overturn paragraph 2 of the Court 

a quo's order for five reasons. While it is convenient to adopt the Applicants' 

structure, the manner in which the Applicants have structured this section of 

their founding affidavit - lumping together the prospects of success of the two 

components of their case - creates the impression that the minority judgment 

of Nugent JA in SA Taxi is of assistance to the first component of their case -

that for-profits should not be permitted to sue for defamation. This is not the 

case. 

(i) The alleged centrality of human dignity 

23. The Applicants argue that the limitation of freedom of expression inherent in 

defamation claims may only be justified when human dignity is at stake and, 

14 I do not understand SA Taxi at paras 53-54 to prevent a plaintiff from suing for an apology, as this 
would be inconsistent with Le Roux and Others v Dey (Freedom of Expression Institute and Restoratiwv 
Justice Centre as Amici Curiae 2011 (3) SA 274 (CC) para 10; paras 196 - 203 and the order at par 
206 if the judgment of Froneman et Cameron JJ, which is supported by Brand AJ at para 150. Wh 
could not be considered is the development of the law which would recognise an immediate apology 
and retraction as a defence to a claim of defamation. c/4 
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because juristic persons are not the bearers of human dignity, for-profits may 

not sue for defamation, alternatively may only sue for non-monetary remedies. 

24. The Respondents' main point in answer is that if human dignity is to be narrowly 

construed, then no juristic person may sue for defamation. No juristic person 

is the bearer human dignity, as the Applicants apply the concept, and the 

distinction they wish to draw between for-profits and non-profits is inconsistent 

with its rationale. 

25. This argument- referred to in SA Taxi as the "constitutionality argumenf' - was 

dealt with in the majority decision of the SCA in SA Taxi (per Brand JA with 

Maya, Snyders and Theron JJA concurring) (see paras 42 - 50). It has no 

merit, as recognised by the majority: 

25.1 Juristic persons have an interest in their reputation (as an element of 

dignity), akin to that of their natural counterparts, that is worthy of 

protection and justifies limiting freedom of expression. 

25.2 Juristic persons are the bearers of personality rights in terms of 

section 8( 4) of the Constitution and the Constitution accords the 

concept of "dignity'' a wide meaning, at least certain components of 

which, such as the right to privacy, are possessed by juristic persons. 

Once it is accepted that juristic persons enjoy a right to privacy 

grounded in the wider meaning of "dignity'' and are, therefore, 

protected by section 10 of the Constitution, so too must it be accepted 

that the reputation of a juristic person is grounded in that right and 

worthy of protection. (i) 
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25.3 In any event, even if the constitutional concept of dignity does not have 

a wide meaning, for reasons first articulated in GA Fichardt Ltd v The 

Friend Newspapers Ltd 1916 AD 1 at 5 - 6, the reputation of a for

profits is worthy of protection. 

26. The effect of the development of the common law for which the Applicants 

contend in the first instance - to limit for-profits to the Aquilian action in which 

they must plead and prove falsity, wilfulness and patrimonial loss when seeking 

to vindicate their reputations - depresses the scales too far in favour of the 

freedom of expression. 

27. The Reddell matter serves as a good illustration. The First Respondent is 

accused of bribery, amongst other things. That is an exceptionally difficult, if 

not impossible, allegation to disprove. The First Respondent is required to 

prove a negative, established only by the absence of evidence. On the other 

hand, one should not make that type of allegation unless possessed of proof. 

28. Moreover, as Brand JA held in SA Taxi, it is simply untrue that injury to the 

reputation of a for-profit will always be measurable in lost profits (see 

para 40.2). To require a for-profit to plead and prove patrimonial loss is unduly 

burdensome and may, in certain instances, preclude an otherwise good claim. 

29. While a for-profit (or any juristic person) may not have as strong a claim to 

dignity as a natural person, what claim to dignity it has easily justifies the 

limitation of freedom of expression inherent in defamation claims. The effect of 

that limitation applies equally to natural and juristic persons, and is unaffected 

by how one characterises the rights of a for-profit. Q, 
jA 
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(ii) The attack on the correctness of majority decision in SA Taxi 

30. As stated, the Applicants fail to point out that all the judges in SA Taxi are 

against their main argument, which is to completely exclude for-profits from the 

actio iniuriarum. The majority and minority of the SCA in SA Taxi were in 

agreement on this topic. Nugent JA agreed that a trading company has a 

protectable interest in its reputation and that it is entitled to redress once the 

elements of defamation have been established in the ordinary way (para 65, 

see also paras 76, 78 and 110). Save to rely on the absence of human dignity, 

the Applicants suggest no answer to this. 

31. The only point of difference between the majority and minority was remedy, 

which is the Applicants' alternative argument. 

32. On this score, the Applicants are critical of the majority decision in SA Taxi on 

three grounds. 

32.1 First, that the line of authority on which the majority built is pre

constitutional and, therefore, does not factor in section 16 of the 

Constitution. That, of course, is correct. But the Applicants overlook 

the majority's approach to the "constitutionality issue". It was 

considered separately from and without regard to the line of Appellate 

Division authority it ultimately followed, and with explicit reference to 

section 16 of the Constitution. 

32.2 Secondly, that juristic persons are not the bearers of human dignity. I 

have dealt with this above. Furthermore, as establishing that juristic 

Q j1 
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persons are not the bearers of narrowly defined human dignity, the 

Applicants rely on Investigating Directorate: Serious Economic 

Offences and Others v Hyundai Motor Distributors (Pty) Ltd and 

Others In re: Hyundai Motor Distributors (Pty) Ltd and Others v Smit 

NO and Others 2001 (1) SA 545 (CC) at para 18. But there the 

Constitutional Court relied on Financial Mail (Pty) Ltd and Others v 

Sage Holdings Ltd and Another 1993 (2) SA 451 (A), a judgment on 

which the majority in SA Taxi relied in order to ground a juristic 

person's right to reputation under the wider concept of dignity, which 

includes protection of reputation. 

32.3 Thirdly, that remedies other than general damages are or should be 

available. I shall deal with this in the context of the second component 

of the Applicants' case. It suffices to say at this stage that the 

existence of remedies alternative to general damages has no bearing 

on whether a juristic person should be required to plead and prove 

falsity, wilfulness and patrimonial loss. 

(iii) The argument that the minority judgment in SA Taxi is compelling 

33. Again, the minority judgment of the SCA in SA Taxi only assists the Applicants 

in respect of the alternative component of their case - that for-profits should not 

be permitted to claim general damages when suing for defamation. Nugent JA 

has no difficulty with a juristic person pleading and proving a claim for 

defamation in the same way as a natural person. 
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34. As the Respondents' alternative prayers for the publication of apologies and 

retractions in the actions suggest, they do not hold a candle for damages as the 

exclusive remedy in defamation actions, whether brought by for-profits or 

otherwise. 

35. That said, in the Respondents submission, the decision of the majority in 

SA Taxi on this topic is compelling and should be upheld by this Court, while 

that of the minority focuses unduly on doctrinal purity at the expense of 

practicality and policy. 

(iv) Injurious falsehood 

36. The Applicants argue that the delict of injurious falsehood, recognised in the 

sphere of unlawful competition, is an additional reason to overturn paragraph 2 

of the Court a quo's order. The Applicants seek to soften the blow of precluding 

for-profits from suing for defamation by offering up an alternative cause of 

action. However, that a for-profit may, in certain circumstances, also enjoy a 

claim for special damages in terms of the Aquilian action is not a basis to 

preclude it from relying on the actio iniuriarum. 

37. In any event, the Applicants' contention is based on two faulty premises dealt 

with above and in SA Taxi. First, that a for-profit only has a patrimonial interest, 

as opposed to any sort of dignity. Secondly, that injury to the reputation of a 

for-profit (let alone a non-profit) will always be measurable in terms of lost 

profits. 
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(v) Alternative arguments 

38. Under this heading it appears to be contended that because the Applicants 

have made two arguments, in the alternative, this improves their prospects of 

success. For the reasons already set out above, I contend that there is no merit 

in either of the arguments. By making both arguments, the Applicants' case is 

not strengthened. 

D. FOUNDING AFFIDAVIT 

39. I turn now to deal with the Applicants' founding affidavit on a paragraph-by

paragraph basis. I do so as briefly as possible and with what I have already 

said in mind. 

Ad paragraph 4 

40. I dispute that the question of whether a for-profit may sue for defamation has 

been the subject of debate for over 100 years. On the contrary, our courts first 

answered that question in the affirmative more than a 100 years ago. While 

initially obiter, the question was authoritatively answered in the alternative by 

the AD 33 years ago in Dhlomo NO v Natal Newspapers (Pty) Ltd 1989 (1) SA 

945 (A). 

41. With one exception, the position is the same in other countries that have 

adopted the English common law. The exception is Australia, where legislation 

prevents all but charitable and small corporations from suing for defamation. 
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The Australians do not distinguish between for-profits and non-profits, as the 

Applicants wish to do. 

Ad paragraph 6 (and its sub-paragraphs) 

42. I understand this to be the primary argument in favour of both legs of the 

Applicants' case: for-profits are not the bearers of human dignity and this 

reduce the justification for the limitation of freedom of expression inherent in 

defamation claims. 

43. I have dealt with this argument above, particularly the mistake the Applicants 

make in drawing the line between for-profits and everyone else, if that line is to 

be premised on their conception of human dignity. 

Ad paragraph 7 

44. It is disputed that permitting a for-profit to claim general damages in an action 

for defamation serves as a limitation of the freedom of expression additional to 

that which arises from the existence of the action itself, particularly given the 

relatively low damages awards that are customarily awarded. In other words, I 

do not accept that suing, for instance, for an apology and a retraction would 

impact on freedom of expression any less than a claim for general damages. 

Litigation costs are generally much higher than damages awards. 

Ad paragraphs 8 - 10 

45. These paragraphs are admitted. 
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Ad paragraphs 11 and 12 

46. In the Respondents' submission, an appeal bears no reasonable prospects of 

success. Leave to appeal should be refused on that basis. 

Ad paragraph 13 

47. The Third and Fourth Respondents are company directors. 

Ad paragraph 14 (and its sub-paragraphs) 

48. I set out above important context missing from the manner in which the 

Applicants have sketched the background to this application. 

Ad paragraph 15 

49. The Third and Fourth Respondents are natural persons. The Third Respondent 

is a party to the Reddell matter. The Fourth Respondent is a party to the 

Dlamini and Clarke matters. 

Ad paragraph 16 

50. The Respondents seek damages in the sum of R14.15 million across 36 

separate claims for defamation, many of which consist of multiple and 

separately actionable defamatory statements. 

a .. · 
Jt 
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Ad paragraph 17 

51. The Respondents do not plead patrimonial loss because that is not a 

requirement of their causes of action. 

Ad paragraphs 18 and 19 

52. This is correct. 

Ad paragraph 20 

53. The Respondents' application for leave to appeal to this Court against the order 

of the Court a quo insofar as it dismissed their exceptions in respect of the 

SLAPP special pleas has been lodged and assigned case number CCT 66/21. 

The Respondents have applied conditionally to the High Court for leave to 

appeal to the SCA against that aspect of the Court a quo's order. That 

conditional application was filed in the event that this Court should refuse the 

Respondents herein leave to appeal. 

54. The Respondents contend that the Court a quo was in error in dismissing their 

exceptions in respect of the SLAPP special pleas. 

Ad paragraph 21 

55. Paragraphs 21.1 to 21.6 are correct. 
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56. As to paragraph 21.6, the Court a quo was indeed bound to uphold the 

Respondents' exception to the corporate defamation special pleas because of 

the SCA's decision in SA Taxi. 

Ad paragraph 22 

57. This paragraph is noted. 

Ad paragraph 23 

58. As mentioned, the Respondents limit their opposition to disputing the 

Applicants' prospects of success. 

Ad paragraphs 24 and 25 

59. I have dealt above with much of what needs to be said about the five reasons 

based on which the Applicants submit that this Court should overturn 

paragraph 2 of the Court a quo's order and, therefore, SA Taxi. I deal with 

specific allegations hereunder only where necessary. 

Ad paragraph 26 

60. The Applicants' approach to the concept of dignity is unduly narrow and, as 

explained in SA Taxi, dignity is not the only basis on which the limitation of 

freedom of expression inherent in defamation claims may be justified. 
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Ad paragraph 27 

61. For-profits, or at least certain for-profits, have protectable interests in addition 

to making money (SA Taxi para 39). Moreover, the Applicants appear to have 

in mind large and established corporates, ignoring, for instance, smaller 

enterprises operated by a director whose personal reputation is bound up in 

that of his business. 

Ad paragraph 27 .2 

62. A successful defamation claim may serve to vindicate a for-profit in the eyes of 

those who may wish to do business with it, without necessarily resulting in 

quantifiable claim for purposes of the Aquilian action. 

63. A natural person defamed by allegations injuring his or her professional 

reputation will receive non-patrimonial damages despite the absence of any 

feelings of hurt. 

Ad paragraph 27 .3 

64. Considerably more than a for-profit's pocket is at stake. Juristic persons have 

an interest in their dignity or reputation akin to that of their natural counterparts 

that is not quantifiable as monetary loss. In SA Taxi, Brand JA uses as 

examples the pride a corporate trader's employees take in for whom they work, 

or the impact a juristic person's reputation has on its ability to draw customers 

(SA Taxi at para 39). 



23 

Ad paragraph 28 

65. It is respectfully submitted that the majority decision in SA Taxi is correct. 

Ad paragraph 29 and 30 

66. It is not entirely correct that the SCA split 3 - 2 in SA Taxi. The majority decision 

is that of Brand JA, with whom Maya, Snyders and Theron JJA concurred. In 

a separate concurring judgment. Snyders JS indicated that she broadly agreed 

with the views of Nugent JA, set out in the minority decision, but that there may 

be cases where general damages is the only appropriate remedy. This would 

turn on the facts. Snyders JS held that this aspect needs to be explored in 

future litigation as the issue was not properly raised in SA Taxi. 

67. I have dealt above with the Applicants' analysis and criticisms of the majority 

decision in SA Taxi. 

Ad paragraph 31 

68. In SA Taxi, the SCA found it unnecessary to develop the common law in respect 

of the actio iniuriarum. I respectfully submit it was· correct in that regard. 

Ad paragraph 32 

69. This is put in issue. When awarded to juristic persons in defamation claims, 

general damages are not punitive. General damages serve as compensation 

for reputational injury. 
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Ad paragraph 33 

70. I have already dealt with Applicants' dignity-related argument and the unduly 

narrow view it takes of the present concept. 

Ad paragraph 34 

71. General damages may be punitive and unconstitutional when an award of 

general damages amounts to 'double compensation' for the same injury. That 

does not arise in this context. 

Ad paragraph 37 

72. The delict of injurious falsehood does not protect the reputation of a trading 

corporation. It is a cause of action in terms of which one may claim special 

damages for a particular species of unlawful competition resulting in patrimonial 

loss. 

Ad paragraph 42 

73. The assumption that colours the Applicants' approach to this application is plain 

from this paragraph. For-profits are said to "wield immense power'' from which 

the freedom of expression requires protection. This may possibly be true in 

some cases. But far from all or even a majority of corporations wield immense 

power or any power at all. The arbitrary distinction, inconsistent with its 

rationale, the Applicants draw between for-profits and non-profits does not 

recognise this. 
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74. The terms on which for-profits may be criticised are clearly delineated. Those 

terms are the same as they are for everyone else. This is so because what 

differences exist between natural and juristic persons (as distinct from for

profits and non-profits), this being the correct distinction, are not so great as to 

sufficiently detract from the constitutional validity of the limitations inherent in 

defamation claims. Moreover, no better delineation is possible. 

Ad paragraphs 43 - 49 

75. The Respondents accept that the application raises constitutional issues, but 

those issues have effectively been laid to rest and do not require the further 

attention of this Court. 

Adparagraphs45and46 

76. The "unequal power relationship" between the parties is not a factor that should 

have weighed with the Court a quo, particularly given that it was concerned with 

exception proceedings. It should also not, with respect, weigh with this Court. 

Ad paragraph 47 

77. The invocation of the machinations of the apartheid state is overtly 

inappropriate and unfair to the Respondents, especially as three of them are 

Australian or Australian controlled. 
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Ad paragraph 50 

78. What is suggested in this paragraph is not a reason for this Court to permit a 

direct appeal. 

E. CONCLUSION 

79. In conclusion, and given that an appeal does not bear reasonable prospects of 

success, I pray for an order dismissing the application for leave to appeal with 

costs, including the costs of three counsel. 

cd 
ROSS LARRY KUDO 

I certify that the above signature is the true signature of the Deponent and that he has 

acknowledged to me that he knows and understands the contents of this Affidavit, 

which Affidavit was signed and sworn to before me in my presence at CAPE TOWN 

on this 15th day of MARCH 2021 in accordance with the requirements of Government 

Notice No R1258 dated the 21 st July 1972 as amended by Government Notices No 

R1648 dated the 19th August 1977, R1428 dated the 11 th July 1980 and R774 of 

23 April 1982. 




