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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No.: CCT157/22 

In the matter between: 

CENTRE FOR CHILD LAW Applicant 

and 

SCHUTTE TAMERIN First Respondent 

BEUKES NAUDE Second Respondent 

MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT Third Respondent 

  

THIRD RESPONDENT’S HEADS OF ARGUMENT 

  

INTRODUCTION 

1 The Minister of Justice and Constitutional Development (the Minister) does not 

oppose the application before this Honourable Court to confirm the order of 

invalidity in respect of section 4 of the Mediation in Certain Divorce Matters Act 

24 of 1987 (the Act), handed down by Bezuidenhout AJ in the Gauteng Division, 

Johannesburg on 2 February 2022. 

2 _ The Minister’s submissions relate only to the issue of costs.
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3. The learned Acting Judge Bezuidenhout held in paragraph 122 of the judgment 

that: 

"...1 do take into account that the Minister did not oppose the constitutional 

challenge and acknowledged its deficiencies. | also take cognisance of his 

valuable input. For this reason | would not granta costs order against the Minister 

at this stage, but leave this issue to the Constitutional Court to finally determine.”' 

4 Paragraph 10 of the order of the High Court reads: “The costs occasioned by the 

filing of written submissions and the hearing of the 10 of January 2022 are 

reserved for determination by the Constitutional Court when it decides on the 

validity of the Act.”2 

THE MINISTER SHOULD NOT PAY COSTS IN THE HIGH COURT 

5 The Minister was joined as the second respondent in the matter pursuant to the 

court a quo raising, mero motu, concerns about the constitutionality of section 4 

of the Act.3 

6 The Minister made substantive submissions in this regard and was unequivocal 

that section 4 of the Act did indeed discriminate between married and unmarried 

parents in divorce proceedings and did not cater at all for the interests of 

unmarried litigants and the best interests of their minor children.4 

  

‘Record: Volume 5, p 439. 
? Record: Volume 5, p 441. 
3 Record: Volume 5, pp 395 — 396, para 4; p 399, para 6. 
“Record: Volume 4, pp 378 — 379, para 11.
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7 The Minister submitted that he could not proffer a legitimate or constitutionally- 

sound reason or government purpose thatis served by the differentiation brought 

about by the Act. The Minister (and the Office of the Family Advocate) recognised 

that the time has come for outdated legislation such as the Act to be aligned with 

our constitutional norms and standards.® 

8 Inthe Minister’s submissions, reference was made to ongoing work by the South 

African Law Reform Commission (SALRC) in terms of Project 100D which is 

concerned with “Alternative Dispute Resolution in Family Matters”, as well as the 

related Issue Paper 31 and Discussion Paper 148.° The SALRC embarked on 

Project 100D in 2016. There is, however, no indication of when the reforms that 

it proposes - inter alia, that “the Mediation in Certain Divorce Matters Act be fully 

revised” and “a comprehensive new Act may be necessary” — will come before 

Parliament for consideration.” 

9 The Minister submits that in the light of the court a quo’s recognition of the 

Minister's “valuable input’ and that it would “not grant a costs order against the 

Minister at this stage, this Honourable Court should not interfere with the court's 

discretion. It is submitted that Bezuidenhout AJ had exercised her discretion 

judicially having regard to the relevant facts and circumstances of the case.8 

  

° Record: Volume 4, p 382, paras 23 — 25. 
® Record: Volume 4, pp 383 — 385, paras 28 — 33.4. 
7 On 16 May 2022, the SALRC made a renewed call for comments on Discussion Paper 148. The deadline for comments was 31 July 2022. See: https ://www. justice. gov.za/salrc/media/20220516- dp148-FamilyADR-Comments.pdf. Accessed on 15 September 2022. 

8 Affordable Medicines Trust and Others v Minister of Health and Another 2006 (3) SA 247 (CC) at para 138.
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10 This Court held in Hotz and Others v University of Cape Town that: 

“A cautious approach is, therefore’ required. A court of appeal may have a 

different view on whether the costs award was just and equitable. However, it 

should be careful not to substitute its own view for that of the High Court because 

it may, in certain circumstances be inappropriate to interfere with the High Court's 

exercise of discretion.”® 

11. The Minister submits that he should not be saddled with the costs occasioned in 

the court a quo as described in paragraph 10 of Bezuidenhout AJ's order. 

11.1. The constitutional challenge was raised by the court mero motu (as it is 

empowered to do) and not by the applicant. The Minister was 

consequently joined as a party; 

11.2 All the parties, with the exception of the first respondent a quo", were in 

support of a finding of declaration of invalidity in respect of section 4 of 

the Act; 

11.3. As such, the Minister was one of the “successful” parties in respect of the 

constitutional challenge that was raised by the court. 

12 Having regard to the general rule set out in Affordable Medicines, “that ordinarily, 

if the government loses, it should pay the costs of the other side, and if the 

government wins, each party should bear its own costs”,"’ it is submitted that, as 

  

* 2018 (1) SA 369 (CC) at para 28. 
10 Record: Volume, 5, pp 404 — 406, paras 17 — 22. 

™ Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 232 (CC) at para 22.
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a matter of fairness, each party should bear its own costs in the High Court 

hearing. 

713 Further, it should be noted that the applicant a quo did not seek a costs order 

against the Minister in her written submissions.'2 The facts of this case are 

distinguishable from Bwanya: In the’ High Court proceedings, the constitutional 

challenge was raised squarely by the applicant and she had argued that should 

the challenge succeed, her costs should be borne by the third respondent, the 

Minister. The Minister had filed a notice to abide but was nevertheless ordered 

to pay the applicant’s costs.13 

14 The Minister is in any event not liable for the costs of the Centre for Child Law, 

the amicus curiae in the court below.’4 The dictum of this Honourable Court in 

Law Society of South Africa and Others v President of the Republic of South 

Africa and Others is apposite: 

“Barring exceptional circumstances, the amici curiae are not entitled to 

costs. They routinely apply to be our friends and real friends hardly ever plead 

for an opportunity to assist, only to have others burdened with foreseeable 

financial obligations that flow from their unsolicited intervention. It was no doubt 

with this understanding that the two amici curiae were upfront in courteously 

  

"? The applicant's submissions in the court a quo have unfortunately not been included in the record. 

'8 Bwanya v Master of the High Court, Cape Town and Others 2021 (1) SA 138 (WCC) at paras 227 — 232. 

‘4 The Centre for Child Law did not ask for costs against the Minister in its written submissions at Volume 4, pp 360 — 373.
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renouncing the High Court order awarding them costs and are not asking for 

costs in this Court.” 15 

15 For these reasons, the Minister respectfully submits that this Court should align 

itself with the view expressed by Bezuidenhout AJ in paragraph 122 of her 

judgment, and not make a costs order against the Minister in respect of the High 

Court proceedings. 

THE COSTS IN RESPECT OF THE CONFIRMATION PROCEEDINGS 

16 Itis trite that Biowatch principles apply to the confirmation application. 

17 The Minister is cognisant of the fact that an order of constitutional invalidity is 

required to be confirmed by this Court before it can have any force. The Minister 

did not issue instructions to the State Attorney to bring an application in terms of 

Section 167(5) of the Constitution and Rule 16(4) of this Court’s Rules, when the 

applicant a quo failed to do so. The Minister submits that his conduct should not 

be viewed as impugning the dignity of this court or undermining the serious 

issues raised in the constitutional challenge. 

18 Rule 16(5) provides that if no notice or application in terms of Rule 16(2) or Rule 

16(4) has been lodged within the time prescribed, the matter of the confirmation 

  

"6 2019 (3) SA 30 (CC) at para 95. 

18 Shoprite Checkers (Pty) Limited v Member of the Executive Council for Economic Development, 
Environmental Affairs And Tourism, Eastern Cape and Others 2015 (6) SA 125 (CC) at para 89.
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of the order of invalidity shall be disposed of in accordance with directions given 

by the Chief Justice. 

19 The Centre for Child Law, however, lodged the application for confirmation in 

terms of Rule 16(4), as it was entitled to do so. The Centre for Child Law seeks 

an order that the Minister should pay its costs in this Court.” 

20 The Minister respects the applicability of the Biowatch principles to genuine 

constitutional litigation, such as this matter. 

21 The Minister leaves the issues of costs in these proceedings to this Honourable 

Court's discretion having regard to this Court’s recent judgment in Centre for 

Child Law v Director of Public Prosecutions, Johannesburg and Others.'® 

CONCLUSION 

22 The Minister submits that paragraphs 6 to 9.3 of the order of the High Court 

should be confirmed by this Court.19 

23 In respect of paragraph 10 of the High Court order?°, it is submitted that this 

Honourable Court should make the following order: 

  

" Applicant’s Heads of Argument: p 20, para 31. 

"8 [2022] ZACC 35 (29 September 2022) at para 99. 
'? Record: Volume 5, pp 440 - 441. 
20 Record: Volume 5, p 441.
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23.1 Each party is to pay its own costs in respect of the costs occasioned by 

the filing of written submissions and the hearing of the 10" of January 

2022 in the High Court; 

USHA DAYANAND-JUGROOP 

CHAMBERS, 

28 SEPTEMBER 2022
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