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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO: CCT157/22 

In the matter between: 

CENTRE FOR CHILD LAW APPLICANT 

and 

TAMERIN (JOHNSON) SCHUTTE FIRST RESPONDENT 

NAUDE BEUKES SECOND RESPONDENT 

MINISTER OF JUSTICE AND CONSTITUTIONAL THIRD RESPONDENT 

DEVELOPMENT 

  

SECOND RESPONDENT’S HEADS OF ARGUMENT 

  

INTRODUCTION 

1. 

The Second Respondent was the First Respondent in the Court a quo, in which the 

First Respondent was the Applicant, the Third Respondent was the Second 

Respondent and the Applicant in this matter was the First Amicus Curiae. 

2. 

Following the finding of the Court a quo that Section 4 of the Mediation in Certain 

Divorce Matters Act, 24 of 1987 (‘the Act”), is inconsistent with the Constitution of the 

Republic of South Africa, 108 of 1996, and invalid despite the current Second



Respondent’s argument to the contrary, the matter proceeded and was finalised in the 

High Court. As far as the Second Respondent is concerned, the metaphorical “horse 

has bolted” and whatever finding this Honourable Court will make in this matter will not 

retrospectively have any effect on the outcome of the main issues at hand in the Court 

a quo. It may however have a profound effect on future matters of this kind, and 

therefore, although the Second Respondent has no direct interest in opposing the 

application by the Applicant, it can without opposing the application and running the 

risk of a cost order, assist this Honourable Court by submitting an alternative argument 

from those submitted by the other parties, to assist this Honourable Court to come to 

a well-considered, just decision, by which the Second Respondent will unreservedly 

abide. 

SECTION 4 OF THE MEDIATION IN CERTAIN DIVORCE MATTERS ACT, 24 OF 

1987 

3. 

The basis on which the Court a quo found section 4 of the Act to be unconstitutional, 

is that the process provided for in section 4 of the Act to access the office of the Family 

Advocate is only available to married or divorced parents (parents on whom the 

Divorce Act is or was applicable) and not to parents never married to each other. This 

comes down in the view of the Court a quo to superior treatment by law of married or 

divorced parents, vis-a-vis never married parents. It is true that the request to the 

Family Advocate by way of filling in a form, “Annexure B”, by parents on whom the 

Divorce Act is or was applicable, is made in terms of section 4(1) of the Act read with 

Regulation 3 promulgated in terms of the Act. It is also true that the Act and 

Regulations differentiate between married and unmarried parents, as the Divorce Act,



70 of 1979 does. But it is submitted that this has nothing to do with superior treatment 

of the one above the other, but it has everything to do with the legal consequences of 

the choice married or formerly married parents have made to get married. It is 

submitted that unmarried parents must rather look at the Children’s Act, 38 of 2005 

(“the Children’s Act”) to engage the Family Advocate, as will be discussed more fully 

below. 

SHORT HISTORY OF THE MEDIATION IN CERTAIN DIVORCE MATTERS ACT 

AND THE CHILDREN’S ACT 

4. 

The Office of the Family Advocate was indeed introduced into our legal system by the 

Act to protect the interests of children in divorce matters since 1 October 1990, but 

since 1 April 2010 with the introduction of the Children’s Act, the functions of the Family 

Advocate were expanded to also protect the interests of children of parents not 

involved in divorce matters. As there was thus between 1 October 1990 and 1 April 

2010 for never married parents no other statutory legal framework to engage the 

Family Advocate, the Family Advocate could only be engaged in terms of the Act. 

Because the Act does not make provision for never married parents, a court order was 

necessary to engage the Family Advocate on behalf of never married parents, and it 

became practice to launch a two-tier application in cases where the assistance of the 

Family Advocate was required by never married parents in a matter involving the best 

interests of their children.



On 1 April 2010, the Children’s Act came into operation, “broadening the functions of 

the Family Advocate to ensure better provision for the children in circumstances not 

provided for in the Mediation in Certain Divorce Matters Act’. And further: 

“The Act’s objective appears to be to ensure better provision for the children in 

circumstances not provided for in the Mediation in Certain Divorce Matters Act, by 

intervention of the Family Advocate.” 

Since then, never married parents who want to amend a parenting plan made an order 

of the court, had a choice to approach the court by way of application in terms of the 

Act, or by way of the provisions of the Children’s Act. 

As lawyers are creatures of habit and precedent, applications to involve the Family 

Advocate in terms of the Act continued, despite the availability of the provisions of the 

Children’s Act. 

PARENTS WHO WERE NEVER MARRIED’S BENEFIT OF CHOICE 

7. 

The Office of the Family Advocate is a creature of statute, and its mandate is limited 

to what either a statute or a court determines. Parents who were never married can 
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be regarded as co-holders of parental responsibilities and rights in terms of section 

30(3) of the Children’s Act. Never married parents can enter into a parenting plan 

agreement in terms of section 33 of the Children’s Act to formalise their specific 

parental responsibilities and rights, or they can carry on without any formal, legal 

agreement, without involving the law at all, being able to amend their informal 

agreement or understanding without the intervention of the courts or the Family 

Advocate. Contrary to the situation of married or formerly married parents, never 

married parents can thus avoid the costly, time-consuming legal process of a divorce 

or the amendment of a court order when they split up, by just coming to an informal 

agreement between themselves, acceptable to both in respect of their minor children. 

This benefit is legally denied to married parents, but available to unmarried parents 

because they made the choice not to marry and they are therefore not subject to the 

Divorce Act and the Mediation in Certain Divorce Matters Act and its Regulations. 

PARENTS WHO WERE NEVER MARRIED’S OPTIONS UNDER THE CHILDREN’S 

ACT 

8. 

If parents who were never married however want to formalize their agreement in 

respect of their minor children, they have the option of a parenting plan agreement 

which must comply with the prescripts set out in section 34 of the Children’s Act. They 

then have a choice to have it either registered with the Family Advocate in terms of 

section 34(1)(b) of the Children’s Act, or to have it made an order of the court. If these 

parents decide to have such a formal parenting plan registered with the Family 

Advocate, it can be amended or terminated at their request without the intervention of 

a court by the Family Advocate in terms of section 34(4). The process to have their



parenting plan amended in terms of section 34(4) if they have made the choice to have 

it registered with the Family Advocate in terms of section 34(1)(b), is far less onerous 

than the process married, or divorced parents, have to go through to obtain the same 

results. It is submitted therefore that if there are discrimination of any kind in the 

process, it is rather against married or divorced parents than against parents who were 

never married. Parents who were never married are not obliged to follow a process 

involving the Act, but if they do so, it is their choice and then they, like parents who 

make the choice to get married, with their children have to live with the good as well 

as the less desirable consequences of that choice. 

9. 

If parents decide to have their parenting plan agreement made an order of the court in 

terms of section 34(5) of the Children’s Act, then of course the consequences are that 

it can only be amended by a court. Section 34(5) reads as follows: 

(5) A parenting plan that was made an order of court may be amended or terminated 

only by an order of court on application- 

(a) by the co-holders of parental responsibilities and rights who are parties to 

the plan; 

The courts have made it clear that any one of the co-holders may bring such an 

application even against the wishes of another.? 

When an application in terms of section 34(2) is brought before the court, section 34(6) 

requires the court to apply the terms of section 29. Section 29(4) and (5) reads as 

follows: 

(4) When considering an application contemplated in subsection (1) the court must be 
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guided by the principles set out in Chapter 2 to the extent that those principles are 

applicable to the matter before it. 

(5) The court may for the purposes of the hearing order that- 

(a) a report and recommendations of a family advocate, a social worker or other 

suitably qualified person must be submitted to the court; 

(b) a matter specified by the court must be investigated by a person designated 

by the court; 

From the above it is clear that the court is obliged to adhere during such an application 

to the best interests of the child standard and for these purposes can order an 

investigation by the Family Advocate for the purposes of the hearing, therefore issuing 

the order before the hearing starts. 

Form 9 of the Regulations to the Children’s Act requires the Family Advocate, social 

worker, or psychologist to certify that a parental plan complies with the best interests 

of the child. 

10. 

It is rather unfortunate however, that section 34(6) of the Children’s Act limits the 

application of section 29 of that Act to section 34(2) only and does not specifically 

include section 34(5) as well. But it is submitted that the never married parents’ 

“hardship” who had their parenting plan made an order of the court, could easily be 

overcome if “section 34(5)” is read into section 34(6) of the Children’s Act to give them 

also explicitly the benefits of the process in terms of section 29 of the Children’s Act. 

It is submitted that logic dictates in any event that the same procedure to be followed 

to register a parenting plan is required during any application to a court to amend or 

terminate any parental plan which had been made an order of court. And this can be 

done without any two-tier court application, as it is incumbent on a court in terms of
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section 29(5), whatever the case may be, to mero motu take steps to ensure that any 

amendment of a parental plan, complies with the best interests of the child standard. 

The court can then decide which steps are necessary, including an investigation by 

the Family Advocate, to ensure compliance with the best interests of the child 

standard. This can be done as part of the application for an amendment of a parenting 

plan and the court can then order the Family Advocate to investigate what in the best 

interests of the children will be, even before the matter is set down. By the time of set 

down, the Family Advocate’s report will then be available to all the parties and the 

court and there is no question of a two-tier process. 

CONSTITUTIONALITY OF SECTION 4 OF THE MEDIATION IN CERTIN DIVORCE 

MATTERS ACT 

11, 

It is submitted that there is no inconsistency between the Act and the values enshrined 

in the Bill of Rights. The Act is specifically aimed at matters where divorce law has 

come into play. There is other legislation available for parents who made the choice 

not to get married, and who therefore chose not to have divorce law applicable to them. 

It is submitted that it is not necessary to enforce the processes of the Act, exclusively 

aimed at divorcing or divorced parents, onto never married parents. It would be similar 

to impose the provisions of the Marriage Act, 25 of 1961, on parties who want to marry 

in terms of the Recognition of Customary Marriages Act, 120 of 1998. Each marry in 

accordance with their choice of the law they want to be applicable and will have to live 

with the consequences, which can be partial beneficial and partially detrimental to 

themselves and their offspring. A husband who chose to marry in terms of the Marriage 

Act, cannot have the Marriage Act declared unconstitutional because he cannot marry
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more than one wife, whereas a husband married under the Recognition of Customary 

Marriages Act can do so. The Recognition of Customary Marriages Act is just not 

applicable to him, as a result of his choice. 

12. 

Since the Children’s Act came into operation, it is no longer only the Act that makes 

provision for mediation on issues between parents regarding their children; the 

Children’s Act does also make provision for such a process, and indeed for all parents. 

The Act on the other hand does so for divorced or divorcing parents only. Section 

33(5)(b), section 34(3)(b)(ii)(bb), Regulation 10(2)(b) as well as Form 10 of the 

Regulations of the Children’s Act, all make provision for mediation between parents in 

matters involving children to ensure that the children’s best interests are always 

served. And section 29(5) of the Children’s Act makes provision for a court to call on 

the Family Advocate or other appropriate professionals to investigate and to advise 

the court on the best interests of the children, as pointed out above. No application for 

such an order has to be brought by any of the parties, as the Act does not come into 

play. The Family Advocate’s functions and mandate are not limited to be exercised 

only in respect of the Act, but also widely in respect of the Children’s Acct. 

13. 

One of the arguments for justification that section 4 of the Act is unconstitutional is that 

it is a more onerous, time-consuming, and costly process for parents who were never 

married than for parents who are or were married, to access the office of the Family 

Advocate. As pointed out above, if never married parents follow the process available 

through the Children’s Act, a two-tier process will not be necessary. Such assumptions 

are also not always based on the true facts. In fact, in its argument in the Court a quo, 

the Family Advocate as amicus curiae has pointed out that in practice, children from
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unmarried parents who want to make use of the Act to access the Family Advocate’s 

services, get preferential treatment following a court order, above those of married or 

divorced parents who have approached the Family Advocate in terms of section 4(1) 

of the Act. 

It is submitted however, in any event, that when one starts taking costs and possible 

delays into account as a basis to determine the constitutionality of a piece of 

legislation, one finds oneself on a slippery slope that may lead to absurd 

consequences. Marriage is a choice, and with that choice comes certain legal 

consequences. And similarly, so does the choice not to marry hold certain legal 

consequences. If the choice made later turns out to be unsatisfactory for the parents 

or not in the best interests of their children, this does not make the legislation 

unconstitutional. So, for example, may this open the door for married parents going 

through a divorce, to attack the constitutionality of the Divorce Act. They could argue 

that the Divorce Act makes it for them much more costly and time-consuming to end 

their relationship than it would be for unmarried parents who can split up at the drop 

of a hat without the involvement of the court, and the cost and time involved as a result. 

There is therefore discrimination against them based on marital status, which is 

outlawed by section 9(3) of the Constitution. And this discrimination is to the detriment 

of their minor children, whose parents, due to the delays and costs involved in a 

divorce, would rather stay together in a toxic relationship than to split up. This is a 

situation unmarried parents, and their minor children, do not have to face. 

It is submitted that in the end, it is all about choices. If parents choose to get married, 

the Mediation in Certain Divorce Matters Act is applicable to them. If they choose not 

to get married but they have entered into a parenting plan, the Children’s Act is 

available to them. The one process does not require more cost or time than the other.
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But if they of course choose not to get married and not to enter into a formal parenting 

plan, neither Act is applicable to them, and they are relatively free to decide on their 

own with no time and cost implications 

14. 

As pointed out above, never married parents are not restricted from their access to 

court any more than divorced or to be divorced parents. Divorced or to be divorced 

parents can only enlist the services of the Family Advocate after an action or an 

application has been lodged in a court in terms of section 4(1) of the Act. Never married 

parents who chose to have their parenting plan agreement made an order of the court, 

equally have to bring an application before a court in terms of section 34(5)(a) of the 

Children’s Act, whereafter the court would in terms of section 29(4) and 29(5)(a) read 

with section 34(6) of the Children’s Act, order the Family Advocate to submit a report 

with recommendations on the best interests of the child(ren) to the court. In both cases 

the Family Advocate is activated after one application. The same procedure applies 

according to section 29(1) to applications by persons in terms of section 23 or 24 of 

the Children’s Act. It is a one-tier application to the court in which a report by the Family 

Advocate can be requested and the court can then order such a report “for purposes 

of the hearing” in terms of section 29(5)(a) of the Children’s Act. Where in terms of the 

Act a party would have to first lodge an action or application before he or she can 

approach the Family Advocate, in terms of the Children’s Act the lodging of the action 

or application happens almost simultaneously with the court order to involve the Family 

Advocate. At the hearing of the action or application, the Family Advocate’s report and 

recommendation are already available. It is submitted that both divorcing and divorced 

parents on the one hand and never married parents on the other hand, have equal 

access to justice, though through different pieces of legislation.
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15. 

As illustrated above, any differentiation there may be between never married and to 

be divorced or divorced parents, would broadly favour never married parents as they 

are exempted from the costs, and time-consuming process of divorce. And when it 

comes to access to the Family Advocate when they want to amend their parenting 

plans, they both have easy access once they have instituted an action or lodged an 

application before a court. Any differentiation there may be, can therefore never be 

regarded as discrimination, let alone unfair discrimination in favour of divorced or to 

be divorced parents. The divorce laws are in general exactly the opposite. That is 

probably why so many parents make the decision not to get married. It would protect 

them against the cost and hassle of legal proceedings should they want to split up in 

future. The only consequence for never married parents with a parenting plan made 

an order of court, is that they have to engage the Family Advocate through the 

Children’s Act if they want a court to amend it, and not through the Mediation in Certain 

Divorce Matters Acct. 

16. 

It is submitted that it would also be wrong to suggest that there is no clear government 

purpose for the differentiation in law between never married parents and divorcing or 

divorced parents, as the Third Respondent will probably argue. There is a clear 

government purpose for the differentiation. The Mediation in Certain Divorce Matters 

Act has its roots in the Divorce Act. 

When there is a divorce where children are involved, a court should as a matter of 

course involve the Family Advocate to investigate and make a recommendation in 

respect of the best interests of the child(ren) before a divorce decree would be issued.
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Never married parents cannot go through the divorce process and the Divorce Act as 

well as the Mediation in Certain Divorce Matters Act can thus not be applicable to 

them. If the Act is thus unconstitutional, so will be the Divorce Act is, because both 

differentiate between married and unmarried couples. 

The Family Advocate usually only gets involved when ‘n parenting plan of never 

married parents are being made an order of the court, or when a court is approached 

to amend such a parenting plan. Then it has little to do with the parents, but rather 

solely with the children. And for that the Children’s Act makes sufficient provision. 

17. 

The fact that litigants who is unmarried cannot make use of the Mediation in Certain 

Divorce Matters Act to access the Family Advocate without a court order, has the same 

legal basis why such litigants can also not make use of the provisions of the Divorce 

Act when they want to split up as partners. They chose not to get married. But this 

does not leave them without any recourse when they want to access the Family 

Advocate with an application for an investigation to determine the best interests of the 

child. The Children’s Act is also there for them. And if they prefer to have their 

parenting plan registered with the Family Advocate in terms of section 34(1)(b) of the 

Children’s Act, the court will of course not be involved at all, and also not when they 

want to amend or terminate it. 

18. 

There is therefore no additional requirement on never married parents. They have just 

another piece of legislation at their disposal through which they can engage the Family 

Advocate as easy, if not easier, than divorced or to be divorced parents. 

19.
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It is submitted that mere differentiation in the Act between divorcing or divorced 

parents on the one hand and never married parents on the other, does not render the 

provisions of the Act unconstitutional. In fact, never married parents are not even 

contemplated in the Act; they are being dealt with by the Children’s Act. Yet, nothing 

stops never married parents to access the Family Advocate in terms of the Act by way 

of a court order, but then it is the unmarried parents’ choice to make use of the Act 

instead of the Children’s Act and they cannot blame the consequences of their choice 

on the provisions of the Act. 

20. 

The mere fact that the Act ignores never married parents in favour of divorcing or 

divorced parents does not render the Act unconstitutional. The Act is not aimed at 

never married parents, but only at divorcing or divorced parents. But that does not 

leave never divorced parents without recourse. They can access the Family Advocate 

in terms of the Act by way of a court order, or by way of the provisions of the Children’s 

Act, without any more effort or costs than divorcing or divorced parents, as fully argued 

above. The mere fact that some people regard the Act to be “outdated”, does not mean 

it is unconstitutional. It is for the Legislature to amend the Act to bring it in line with 

modern society, once they decide that modern society does not need the institution of 

marriage, and consequently the divorce process, any longer. 

21. 

It is therefore submitted that divorcing or divorced parents and never married parents 

have equal protection before the law, just under two different pieces of legislation. If 

two Acts broadly make similar provision for two different categories of persons, this 

can certainly not be regarded as unfair discrimination that renders one of the Acts
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unconstitutional, as long as both categories of persons have equal or more or less 

equal access to the law that gives them both equal recourses. 

CONCLUSION 

22. 

In summary, the Second Respondent, in the interests of justice, submits the following 

points for consideration by this Honourable Court: 

1. The provisions of an Act are unconstitutional when it arbitrary and unfairly 

distinguishes between persons of groups of persons. 

. The provisions of the Mediation in Certain Divorce Matters Act are aimed at 

addressing a specific need where parents are getting divorced or have been 

divorced. This Act is not aimed at parents who choose not to marry, and they 

are not subject to the same benefits and responsibilities of those who chose to 

marry, without also subjecting themselves to the responsibilities and rights that 

came with marriage. 

Parents who do not marry, are not arbitrarily deprived of the benefits and 

responsibilities of the provisions of the Mediation in Certain Divorce Matters 

Act, they choose not to be subject to those benefits and responsibilities by not 

choosing marriage as the institution of their cohabitation. 

Since 1 October 1990 until 1 April 2010 the Family Advocate could only be 

engaged by both married or divorced parents and never married parents in 

terms of the Mediation in Certain Divorce Matters Act. Because that Act does 

not make provision for never married parents, a court order was necessary to 

engage the Family Advocate on behalf of never married parents, and it became 

practice to launch a two-tier application in cases where the assistance of the
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Family Advocate was required by a never married parent in a matter involving 

the best interests of her children. 

. On 1 April 2010, the Children’s Act, 38 of 2005 came into operation, 

“proadening the functions of the Family Advocate to ensure better provision for 

the children in circumstances not provided for in the Mediation in Certain 

Divorce Matters Act’ and “(t)he Act’s objective appears to be to ensure better 

provision for the children in circumstances not provided for in the Mediation in 

Certain Divorce Matters Act, by intervention of the Family Advocate.” Since 

then, never married parents had a choice to approach the court by way of 

application in terms of the Mediation in Certain Divorce Matters Act, or by way 

of the provisions of the Children’s Act. 

. As lawyers are creatures of habit and precedent, applications to involve the 

Family Advocate in terms of the Mediation in Certain Divorce Matters Act 

continued after 1 April 2010 for never married parents, despite the availability 

of the provisions of the Children’s Act. 

. Parents who were never married to each other are not left without any recourse 

when it comes to the engagement of the Family Advocate’s services, they have 

equal access to the Family Advocate with divorcing or divorced parents, but in 

different ways, through different pieces of legislation. 

. In the premise, the Second Respondent humbly submits for consideration that 

the Order of the Court a quo declaring the provisions of section 4 of the 

Mediation in Certain Divorce Matters Act, 24 of 1987 unconstitutional, not be 

confirmed.
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