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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

Case No.: CCT 157/22 

In the matter between: - 

CENTRE FOR CHILD LAW Applicant 

and 

SCHUTTE, TAMERIN | First Respondent 

BEUKES, NAUDE Second Respondent 

MINISTER OF JUSTICE AND Third Respondent 

CONSTITUTIONAL DEVELOPMENT 

  

APPLICANT’S HEADS OF ARGUMENT 

  

I 

1, 

1, 

NTRODUCTION: 

There can be no debate that the Office of the Family Advocate performs a 

vitally important function in the adjudication of disputes between parents. A 

court, in fact, is generally loath to make a final decision in a matter affecting 

a child without the benefit of some or other intervention by the Office of the 

Family Advocate. The reason for this is simple: 

1. One, the primary function of the Office of the Family Advocate is to 

protect and promote the best interests of a child in legal disputes between  



1.2. 

1.3. 

3. 

their parents about the exercising of their, respective, parental 

responsibilities and rights.' 

Two, the Office of the Family Advocate is staffed by specialists from a 

variety of child-orientated disciplinary backgrounds. This uniquely 

positions it to investigate and report on the circumstances of the child. 

Three, the report provided by the Office of the Family Advocate often 

represents the only time that the child’s lived reality and views and wishes 

are presented in an unbiased, neutral, and child-centric way to the court. 

These services are, in the case of divorcing or divorced parents, provided 

on-demand. The parent, when initiating proceedings or anytime thereafter, 

simply completes a form that corresponds substantially to Annexure B of 

the Regulations made under the Mediation in Certain Divorce Matters Act, 

1987 (“the Regulations”). The Office of the Family Advocate, in turn, and 

on receipt of such ‘application’, initiates an enquiry in terms of section 4 of 

the Mediation in Certain Divorce Matters Act 24 of 1987 (“the Act”)? 

This simple, streamlined, and cost-effective procedure, however, is not 

available to unmarried or never-married parents. The reason for this is due 

  

Sv G (50346/17) [2018] ZAGPPHC 614 (11 January 2018) at para 4. 

Reg. 3(2) read with Reg. 2(1) of the Regulations.  



to the present wording used in the Act that explicitly requires the action or 

application to relate to processes (or previous processes) under the Divorce 

Act 70 of 1979. The impugned provision provides, particularly: 

“4. Powers and duties of Family Advocate — 

(1) The Family Advocate shall — 

  (a) after the institution of a divorce action, or 

(b) after an application has been lodged for the variation 

  

rescission, or suspension of an order with regards to 

the custody or guardianship of, or access to, a child 

made in terms of the Divorce Act, 1979 (Act No. 70 of 

1979), 

if so requested by any party to such proceedings, or the court 

concerned, institute an inquiry to enable him to furnish the court 

at the trial of such action or the hearing of such application with 

a report and recommendations on any matter concerning the 

welfare of each minor or dependant child of the marriage 

concerned or regarding such matter as is referred to him by the 
393 

  

court. 

  

Sec. 4(1) of the Act. The court @ guo also, correctly, took issue with sec. 4(2) of the Act 

that deals with inquiries initiated at the behest of the Office of the Family Advocate. The 

provision, for completeness, reads: 

“(2) A Family Advocate may — 

(a) — after the institution of a divorce action; or 

(b) after an application has been lodged for the variation, rescission, or 

suspension of an order with regards to the custody or guardianship of, or 

access to, a child made in terms of the Divorce Act, 1979. 

if he deems it is in the interests of any minor or dependent child of a marriage 

concerned, apply to the court concerned for an order authorizing him to institute 

an inquiry contemplated in subsection (1). 

(3) A Family Advocate may, if he deems it in the interests of any minor or dependent 

child of the marriage concerned, and shall, if so requested by a court, appear at 

 



5.1. 

5.2. 

[Own underlining added] 

This anomalous situation, in turn, has led to the development of the practice 

by unmarried or never-married parents who wish to make use of the services 

of the Office of the Family Advocate of launching an application in two 

parts. 

Part A being an application for the court to appoint the Office of the Family 

Advocate to investigate and report on the best interests of the child. Part B 

being an application for whatever substantive relief is sought by that party, 

in this case an Order allowing the First Respondent to relocate with the 

children to Australia. The problem with this approach, and as pointed out to 

the court a quo, is that: 

It is incredibly time-consuming. The application, if unopposed, will 

  

likely, and particularly in busier divisions, only be heard 1-to-2 months 

after it has been filed. The application, if opposed, substantially longer 

that that. 

It is costly. An applicant is obliged to fully substantiate the need for the 

relief sought in his/her affidavit. This increases the time needed to be 

  

the trial of any divorce action or hearing of any application referred to in 

subsection (1)(b) and (2)(b) and may adduce available evidence relevant to the 

action or application and cross-examine witnesses giving evidence there-at.”” 

 



spent on the matter. This, in turn, increases the cost. The applicant must, 

in addition, secure counsel to move the application. The costs are 

increased exponentially if the, as in the present matter, the application is 

opposed. 

5.3. It, unjustifiably, infringes on several fundamental rights of both the 

parents as well as their child(ren). These include, the right to equality," 

the right to human dignity, and the right of a child to have her/his best 

interests considered of paramount importance in every matter concerning 

her/him.°® 

  

4 Sec. 9 of the Constitution. It reads: 

“(1) Everyone is equal before the law and has the right to equal protection and 

(2) 

(3) 

(5) 

benefit of the law. 

Equality includes the full and equal enjoyment of all rights and freedoms. To 

promote the achievement of equality, legislative and other measures 

designed to protect or advance persons, or categories of persons, 

disadvantaged by unfair discrimination may be taken. 

The state may not unfairly discriminate directly or indirectly against anyone 

on one or more grounds, including race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour., sexual orientation, age disability, 

religion, conscience, belief, culture, language and birth. 

Discrimination on one or more of the grounds listed in subsection (3) is 

unfair unless it is established that the discrimination is fair.” 

Sec. 10 of the Constitution. It reads: 

“Everyone has inherent dignity and the right to have their dignity respected and 

protected.” 

6 Sec. 28(2) of the Constitution. It reads: 

 



6. The court a quo, ultimately, agreed that section 4 of the Act was 

unconstitutional insofar as it excluded unmarried or never-married parents 

from its ambit. It consequently made the following Order: 

“6. Section 4 of the Mediation in Certain Divorce Matters Act ... is 

9. 

declared to be inconsistent with the Constitution of the Republic 

of South Africa ... and invalid. 

The declaration of invalidity is referred to the Constitutional 

Court for confirmation in terms of section 172(2))(a) of the 

Constitution of the Republic of South Africa ... . 

The declaration of invalidity is suspended for a period of 24 

(twenty four) months from date of confirmation by the 

Constitutional Court to enable Parliament to take steps to cure 

the constitutional defects identified in this judgment. 

As a temporary measure and _pending the decision _of the 

Constitutional Court on the validity of the Act: 

9.1 The word ‘or’ between paragraphs 4(1)(a) and 4(1)(b) as 

well as between paragraphs 4(2)(a) and 4(2) (b) is struck out 

and a new paragraph (c) in both sections 4(1) and 4(2) is to 

be read in and shall read as follows: 

‘(c) After an.application has been instituted that affects (or 

is likely to affect) the exercise by a parent of any 

parental responsibilities and rights provided for_in 

section 18(2)(a) to (c) and 18(3) of the Children’s Act, 

38 of 2005 or after an application has been instituted 

by anon-parent as contemplated in sections 23 and 24 

of the Children’s Act, 38 of 2005.” 

9.2 The word ‘of a marriage concerned’ as they appear in 

sections 4(1)(b) and 4(2)(b) are struck out. 

  

“A child’s best interests are of paramount importance in every matter concerning 

the child”. 

 



9.3 All requests for inquires envisaged in paragraph 9.1 above 

shall be made to the Family Advocate by the completion of 

an Annexure B form found in the regulations to the Act. 

10. The costs occasioned by the filing of written submissions and the 

hearing of the 10 of January 2022 are reserved for 

determination by the Constitutional Court when it decides on the 

validity of the Act.”” 

[Own emphasis added] 

7. This Court is now asked to confirm the Order of constitutional invalidity 

made by the court a quo. This is must do in terms of section 167(5) of the 

Constitution read with Rule 16 of the Rules of this Court. 

THE CONSTITUTIONALITY OF SECTION 4 OF THE ACT: 

8. There are, at least, and as already pointed out, at least three rights that are 

violated by the impugned provision, namely: 

8.1. The right to equality. 

8.2. The right to human dignity. 

8.3. The right of a child too have his/her best interests considered of 

paramount importance. 

  

Judgment. Record, para 123, pgs. 440/1. 

 



9, All three are discussed. 

The right to equality: 

10. The court a guo approached the issue of whether (or not) the impugned 

provision is constitutionally justifiable through the lens of the right to 

equality. 

11. The constitutional enquiry, in this regard, is well-known, it being eloquently 

(and succinctly) stated as follows: 

“(a) Does the provision differentiate between people or categories of 

people? If so, does the differentiation bear a rational connection 

to a legitimate government purpose? If it does not then there is a 

violation of section 8(1). Even if it does bear a rational 

connection, it might nevertheless amount to discrimination. 

(b) Does the differentiation amount to unfair discrimination? This 

requires a two stage analysis: 

(b) (i) Firstly, does the differentiation amount to ‘discrimination? 

If it is on a specified ground, then discrimination will have 

been established. If it is not on a specified ground, then 

whether or not there is discrimination will depend upon 

whether, objectively, the ground is based on attributes and 

characteristics which have the potential to impair the 

fundamental human dignity of persons as human beings or 

to affect them adversely in a comparably serious manner. 

(b) (ii If the differentiation amounts to ‘discrimination’, 

does it amount to ‘unfair discrimination’? If it has been 

found to have been on a specified ground, then unfairness 

will be presumed. If on an unspecified ground, unfairness 

will have to be established by the complainant. The test of 

 



unfairness focuses primarily on the impact of the 

discrimination on the complainant and other in his or her 

situation. 

If, at the end of this stage of the enquiry, the differentiation 

is found not to be unfair, then there will be no violation of 

section 8(2). 

(c) If the discrimination is found to be unfair then a 

determination will have to be made as to whether the 

provision can be justified under the limitations clause ... "8 

12. In the court a quo the First Respondent (then Applicant), the Third 

Respondent (then Second Respondent) and the Applicant (then Amicus 

Curiae) were ad idem that the impugned provision violated the right to 

equality. It is not insignificant that the Third Respondent, in particular, and 

in this regard, readily made the following important concessions: 

“11, Neither the Minister nor the Family Advocate can gainsay the fact 

that the Act does not cater at all for the interests of unmarried 

litigants and their minor children. There is prima facie a 

differentiation between married and unmarried parents or 

litigants. 

12. The Family Advocate further submits that the Act does 

discriminate against unmarried parents, including unmarried 

fathers. 

12.1 The Family Advocate recognises the (sic) unmarried 

parents have no choice but to obtain a court order in order 

to direct the Family Advocate to conduct an investigation 

into what is in the best interests of the minor children before 

  

8 Harksen v Lane NO and Others 1997 (11) BCLR 1489 at para 50. 

 



22. 

23. 

24. 

26. 

a court can make a final decision in litigation involving the 

parents. 

12.2 The Family Advocate is also of the view that the Act is 

‘outdated’ pre-constitutional legislation whose relevance is 

questionable for a number of reasons ... 

It cannot be disputed that the differentiation in the Act_also 

extends to a differentiation between the minor children of married 

couples and the minor children born_to parents who are not 

married. 

Having regard to the dictum in Prinsloo ... the Minister submits 

that he cannot proffer a legitimate or constitutionally-sound 

reason or government purpose that is served by the differentiation 

brought about by the Aet. 

It is submitted that in the absence of a reason or a legitimate 

government purpose for the differentiation, such discrimination 

cannot be justified and would be found to be inconsistent with the 

Constitution. 

The Minister, therefore, would not oppose a finding by this 

honourable Court that the Act, in particular sections 4(1)(a) and 

(b) are inconsistent with the Constitution, "9 

[Own underlining added| 

13. This in mind, when the equality enquiry is applied to the facts at hand there 

can, with respect, be no debate that the provision unfairly discriminates 

  

9 Third Respondent’s Heads of Argument. Record, pars 11, 12, 22 — 26, pgs. 379 and 382. 

10 

 



against unmarried or never-married parents and the children of those 

parents. In this regard: 

Is there a differentiation and does the differentiation amount to discrimination? 

14. It is readily apparent that the impugned provision differentiates between: 

14.1. Firstly, previously married or divorcing parents and unmarried or never- 

married parents. 

14.2. Secondly, the children of previously married or divorcing parents and the 

children of unmarried or never-married parents. 

15. It is also readily apparent, particularly given the stance of the Third 

Respondent, that the differentiation has no rational connection to a 

legitimate government purpose.' The court a quo held, in this regard, as 

follows: 

  

See, generally, Prinsloo v Van der Linde 1997 (3) SA 1012 at para 40 where this Court 

held that: 

“In regard to mere differentiation, the Constitutional State is expected to act in a 

rational manner. It should not regulate in an arbitrary manner or manifest ‘naked 

preference’ that serves no legitimate governmental purpose, for what would be 

inconsistent with the rule of law and the fundamental premises of a Constitutional 

State. The purposes of this aspect of equality is, therefore, to ensure that the State 

is bound to function in a rational manner. Accordingly, before it can be said that 

mere differentiation infringes Section 8 [f the interim Constitution]it must be 

established that there is no rational relationship between the differentiation in 

Il 

 



“It is common cause between the parties that the category of unmarried 

parents and their children are differentiated by the Act. But does the 

differentiation bear rational connection too a legitimate government 

purpose? It certainly used to. The Family Advocate was established by 

the promulgation of the Act at a time ‘when divorce rates were 

increasing in South Africa, and there was an urgent need to protect the 

interests of children’. However, as _a_society the institution oof 

marriage in our country is no longer a prerequisite for children to be 

regarded as ‘legitimate’.””!' 

[Footnotes omitted; Own emphasis added] 

Does the differentiation amount to discrimination? 

16, The differentiation inherent in the impugned provision is on a listed ground, 

namely: marital status, age and birth. It follows that the impugned provision 

amounts to discrimination. 

Ts it unfair discrimination? 

17. The discrimination is presumed to be unfair due to it being on a listed 

ground. In the court a quo the Second Respondent suggested that the 

discrimination did not constitute unfair discrimination on the strength of this 

  

question and the government purpose which is proffered to validate it. In the 

absence of such a rational relationship, the differentiation would infringe Section 
8, ” 

11 Judgment. Record, para 46, pg. 414. 

12 

 



Court judgment in Volks NO vy Robinson.’ The problem with this 

proposition is three-fold: 

17.1. One, Volks dealt with the legal consequences vis-a-viz proprietary claims 

arising from the failure to get married. The starting point, accordingly, 

was a party’s decision to be married. In the present matter the starting 

point must be rooted in best interests."° 

17.2. Two, Volks is distinguishable. The issues there are legally and factually 

dissimilar to those present in this matter. 

17.3. Three, the ‘choice argument’ accepted in Volks has now plainly been 

rejected by this Court. 

18. There simply can be no justification for the impugned to discriminate against 

parents based solely on marital status. 

19. The impugned provision, moreover, and in any event, evidently unfairly 

discriminates against the children or unmarried or never-married parents. 

  

12 Volks NO v Robinson 2005 (5) BCLR 446 (CC). 

13 See, in this regard, J v National Director of Public Prosecutions 2014 (7) BCLR 764 

(CC) at para 35. 

4 Bwanya v Master of the High Court, Cape Town and Others 2022 (4) BCLR 410 (CC) 

at para 66. See, also, Laubscher NO v Duplan 2017 (2) SA 264 (CC) at pars 60 & 84. 

13 

 



The majority decision in Centre for Child Law is particularly instructive in 

this regard: 

“The differentiation and supremacy of a married couple in comparison 

to unmarried couples continues to be problematic,_South African 

society is not homogeneous, and it must be accepted that the concept 

  

of ‘marriage’ no longer retains its stereotypical meanings. O’Regan J 

stated in Dawood that: 

‘[F]amilies come in many shapes and sizes. The definition of family 

also changes as social practices and traditions change. In 

recognising the importance of the family, we must take care not 

to entrench particular forms of family at the expense of other 

forms.’ 

Children born to parents outside the marital bond are blameless, yet 

the retention of section 10 of the Act serves to harm children born 

outside of wedlock. The status of being born out of wedlock, in effect, 

penalises the child and the unmarried father, and of course the mother 

too. This differential treatment of children_born_out of wedlock is 

invidious and unconstitutional. This differential treatment cannot be 

justified. 

Whilst society may express its condemnation of irresponsible liaisons 

outside the bonds of marriage, visiting this condemnation on an infant, 

through the application of the law, is illogical and unjust. This Court 

has warned against punishing children for the sins of their parents, 

rather, children must be regarded as autonomous right-bearers and 

not ‘mere extensions’ of their parents. Moreover, imposing undue 

burdens on the ‘child born out of wedlock’ is contrary to the_basic 

concept of our system that legal burdens should be imposed on 

relationships between individuals. Obviously, no child is responsible 

for her birth and penalising the child is an ineffectual, as well as an 

unjust way of forcing parents to comply with stereotypical norms of the 
215 

  

supremacy of the marital family. 

  

Centre for Child Law v Director General: Department of Home Affairs [2021] ZACC 31 

at 70 — 72. 

14 

 



fOwn underlining added] 

20. It must follow that the impugned provision constitutes unfair discrimination. 

The right to human dignity: 

21. It is trite that human dignity plays a central role in our constitutional 

democracy.'® 

21.1. In Makwanyane, O’Regan J stated that: 

“Recognising a right to dignity is an acknowledgment of the intrinsic 

worth of human beings: human beings are entitled to be treated as 

worthy of respect and concern. This right therefore is the foundation of 

many of the other rights that are specifically entrenched in chapter 

3.917 

21.2. In Freedom of Religion South Africa, Mogoeng CJ explained: 

“There is a history and context t the right to human dignity in our 

country. As a result, this right occupies a special place in the 

architectural design of our Constitution, and for good reason. As 

Cameron J correctly points put, the role and stressed importance of 

dignity in our Constitution aims ‘to repair indignity, to renounce 

humiliation and degradation, and to vest full moral citizenship to those 

who were denied it in the past’. Unsurprisingly because not only is 

  

16 See, generally, S v Makwanyane 1995 (3) SA 391 (CC) at para 144; National Coalition 

for Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC) at para 28; sec. 1 

of the Constitution. 

17 Sy Makwanyane (above) at para 328. 

15 

 



dignity one of the foundational values of our democratic state, it is also 

one of the entrenched fundamental rights.”"® 

21.3. In Watchenuka, the Supreme Court of Appeal described the right to 

human dignity as the “ability to live without positive humiliation and 

degradation”’."° 

22. The impugned provision constitutes an infliction of an indignity that detracts 

from not only sense of worth of the unmarried or never-married parents but, 

and most importantly, that of their children. 

Best interests: 

23. The impugned provision, lastly, violates a child’s right to have his/her best 

interests considered of paramount importance. In this regard: 

23.1. It runs contrary to understanding that “child law is an area that abhors 

maximalist legal propositions that preclude or diminish the possibilities 

of looking at and evaluating the specific circumstances of the case 720 

  

18 Freedom of Religion South Africa v Minister of Justice 2019 (11) BCLR 1321 (CC) at 

para 45, 

19 Minister of Home Affairs v Watchenuka 2004 (4) SA 326 (SCA) at para 32, 

20 AD y DW 2008 (4) BCLR 359 (CC). 

16 

 



23.2. Itruns contrary, as this case demonstrates, to the principle that any action 

or decision should minimise and further legal and/or administrative 

proceedings and not exacerbate them.”! 

23.3. It, lastly, and inadvertently, risks denying a child of an unmarried or 

never-married parent the right to be heard.” It must be remembered that 

the report furnished by the Office of the Family Advocate oftentimes 

represents the only time that the child’s views and wishes are expressed. 

24. The impugned provision, accordingly, falls foul of this standard. It simply 

does not provide adequate (or any) protection for children of unmarried or 

never-married parents.” 

The limitation analysis: 

25. Section 36(1) of the Constitution provides: 

“The rights in the Bill of Rights may be limited only in terms of law of 

general application to the extent that the limitation is reasonable and 

  

21 Sec. 7(1)(n) of the Children’s Act. See, also sec.6(4)(b) of the Children’s Act. See also, 

Sv S 2019 (8) BCLR 989 (CC). The adding of an unnecessary step in the litigation, 

particularly a step that serves no purpose, not only creates a breeding ground for disputes 

but also, and regardless, lengthens the time it takes to achieve finality in the matter. 

22 See, generally, AB (elsewhere) at para 232 onwards. 

23 See, Teddy Bear Clinic for Abused Children v Minister of Justice and Constitutional 

Development 2014 (2) SA 168 (CC) at para 1. 

17 

 



justifiable in an open and democratic society based on human dignity, 

equality and freedom, taking into account all relevant factors, 

including — 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation, 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose.” 

26. The Third Respondent, in its submissions before the court a quo, freely (and 

correctly) conceded that the impugned provisions are “inconsistent with the 

Constitution’ 24 It was further conceded that: 

“The Minister and the Family Advocate recognise that the time has 

come for outdated legislation such as the Act to be aligned with our 

constitutional norms and standards” 

27. It follows then that there can simply be no justification for the violations 

identified. The Office of the Family Advocate ought to, and to borrow 

selectively from the preamble of the Act, “safeguard the interests” of all 

minor children involved in care and contact disputes and not only those of 

previously married (or divorced) parents. 

COSTS 

  

24 Third Respondent’s Heads of Arguments. Record, para 26, pg. 382. 
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28. The Applicant asks that the Third Respondent pay its costs. In its application 

for confirmation it states the following: 

“This Court will have noted that the CCL has asked for costs against 

the Minister, regardless of opposition. The reason for this is that it 

would seem to us to have become a standard practice for the Minister 

to do nothing when a party to constitutional litigation. A case in point 

being the recent matter of Centre for Child Law v Director of Public 

Prosecutions, Johannesburg and Others (CCT210/21). 

This laxness cannot be tolerated. The Minister must seek to progress 

the matter particularly when another party to the litigation fails to do 

so. It cannot fall to organisation like the CCL to incur the costs of 

preparing a confirmation application in circumstances where it was 

not a party to the litigation.” 

29. The position adopted by the Applicant is understandable. The Third 

30. 

Respondent, as is evident from his submissions in the court a quo, accepted 

that the impugned provision was unconstitutional. The Third Respondent 

went further to state that, and to repeat: 

“The Minister and the Family Advocate recognise that the time has 

come for outdated legislation such as the Act to be aligned with our 

constitutional norms and standards” 

[Own underlining added] 

This notwithstanding, and despite being afforded an opportunity to progress 

the matter, the Third Respondent has opted to do nothing. This is 

unsatisfactory, especially considering that on his own version he has been 

aware of the problem inherent in the impugned provision for some time. The 

obligation, in these circumstances, cannot fall to a private litigant. 

19 

 



31. In the premise, there is no reason why the costs of these confirmation 

proceedings should not be paid by the Third Respondent. 

CONCLUSION: 

32. In the premise, the Applicant prays for the Order of the court a quo to be 

confirmed without modification. 

  

R. Morgan Courtenay 

Counsel for the Applicant 

Chambers, Sandton 

19 September 2022 
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