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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case Number: CCT 143/15 

 

In the matter between: 

 

ECONOMIC FREEDOM FIGHTERS      Applicant 

 

and 

 

THE SPEAKER OF THE NATIONAL ASSEMBLY,  

REPUBLIC OF SOUTH AFRICA      First Respondent 

PRESIDENT JACOB GEDLEYIHLEKISA ZUMA      Second Respondent 

THE PUBLIC PROTECTOR      Third Respondent 

 

 

 

SECOND RESPONDENT’S SUPPLEMENTARY ANSWERING AFFIDAVIT 

 

 

  



 

 

2 

I,  

JACOB GEDLEYIHLEKISA ZUMA 

 

do hereby make oath and say that:-  

 

1. I am the President of the Republic of South Africa and the Second Respondent. 

 

2. The facts in this affidavit are within my personal knowledge save where the 

contrary is stated or it is apparent from the context and are, to the best of my 

knowledge and belief, true and correct. Legal submissions are made on the 

advice of my legal representatives. I believe those submissions to be correct.  

 

3. The purpose of this short supplementary affidavit is to clarify the factual position 

regarding the status of the “security exercise” which forms the subject of the 

EFF’s application as regards me. 

 

4. It will be recalled that the remedial action in the PP Report required me, with the 

help of the National Treasury and the South African Police Services (“SAPS”), to 

determine the reasonable costs of the measures implemented by the Department 

of Public Works at Nkandla “that do not relate to security, and which include the 

visitor’s centre, the amphi-theatre, the cattle kraal and the chicken run and the 

swimming pool” and, having determined those reasonable costs, to pay a 

“reasonable percentage of the cost of the measures”.  The determination of the 

reasonable proportion of the reasonable costs of those measures which do not 

relate to security is referred to as the “security exercise”. 
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The status of the security exercise 

 

5. On the ordinary meaning of the terms of the PP’s remedial action, in order to 

complete the security exercise, I was obliged to consider a range of factors, 

including what measures do not relate to security, and what reasonable 

contribution ought to be made in respect of such upgrades.   

 

6. In compliance with the remedial action, I recommended to Parliament the 

appointment of the Minister of Police to investigate and “report to Cabinet on a 

determination [as] to whether the President is liable for any contribution in respect 

of the security upgrades”.  The Minister of Police established a technical team of 

qualified security experts to undertake the evaluation.   

 

7. The context of the Minister of Police’s investigation in respect of the Nkandla 

upgrades was that: 

 

7.1. the Inter-Ministerial Security Cluster Task Team had produced a report on the 

upgrades; 

 

7.2. the Joint Standing Committee on Intelligence had produced a report;  

 

7.3. the PP had produced the PP report; and 

 

7.4. the SIU had produced a final report. 
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8. It was appropriate that the Minister of Police conduct the exercise of determining 

which features of the upgrades do not relate to security in that: 

 

8.1. The PP Report specifically directed that the task should be carried out by 

SAPS (without identifying any official within the SAPS);  

 

8.2. The Minister of Police (unlike the authors of the four reports referred to 

above) is a security expert and is best placed to determine which of the 

features of the Nkandla upgrades are not related to security; and 

 

8.3. I could not have carried out the evaluation myself lest I be accused of being 

judge and jury in my own cause. 

 

9. The Minister of Police presented his report to the National Assembly on 25 March 

2015.  The findings were (inter alia): 

 

9.1. The swimming pool, new kraal, chicken run, culvert, visitors’ centre and 

amphitheatre had been assessed by experts and were found to be security 

features; and 

 

9.2. There was no evidence that I or any of my family members had requested 

anything to be constructed at Nkandla. 

 

10. The National Assembly established an ad hoc Committee to consider this report.  

The Committee met a number of times and visited the Nkandla homestead. 
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11. The findings of the ad hoc Committee were that: 

 

11.1. There was insufficient value for money in the project and there was gross 

exaggeration of the scope, scale and costs of the Nkandla upgrades; 

 

11.2. Much of the work was incomplete; and 

 

11.3. Various departments were pursuing civil, criminal and disciplinary steps 

against various persons responsible for the irregularities. 

 

12. The ad hoc Committee made the following recommendations (amongst others): 

…that the Executive ensure that all necessary steps are taken to 
ensure that the safety of the Head of State and his family is not 
compromised. 

 

The Portfolio Committees of Public Works, and Police and the Joint 
Standing Committee on Intelligence must ensure continuous monitoring 
of corrective actions to be taken by the relevant national departments. 
 
The Committee recommends that the relevant departments and law 
enforcement authorities ensure the expeditious conclusion of civil, 
criminal and disciplinary matters. 
 
The Report of the Minister of Police be adopted.  The Report of the 
Minister of Public Works be adopted. 
 
The Committee is satisfied with the efforts made by the Ministers of 
Police and Public Works to comply with the recommendations of the 
previous Ad Hoc Committee, particularly in the area of strengthening of 
budget processes.  
 
The Report of the Minister of Police responds to the House Resolution 
as contained in the Report of the Ad Hoc Committee that was adopted 
by the National Assembly on 13 November 2014.  
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The Report of the Minister of Public Works responds to the House 
Resolutions contained in the Report of the Ad Hoc Committee that was 
adopted by the National Assembly on 13 November 2014. 

 

13. The findings of the ad hoc Committee were tabled before the National Assembly 

on 18 August 2015.  On this date, opposition parties (including the EFF and the 

DA) tabled an alternative proposed report.  This alternative report was voted on 

by the Committee resulting in three votes in favour and seven votes against. 

 

14. On the same date, the report of the ad hoc Committee was voted upon by the 

National Assembly and was adopted together with the Minister of Police’s report 

which was adopted without amendment. 

 

Timing of the application 

 

15. The EFF’s application was launched on 5 August 2015 – i.e. after the ad hoc 

Committee had been constituted to consider the report of the Minister Police, but 

prior to its reporting to the National Assembly and prior to the adoption of the 

Minister of Police’s report by the National Assembly. 

 

16. This much is recognised by the EFF in the founding affidavit in the application for 

direct access which states (at para 40):  “At the current conjuncture, the National 

Assembly has set up a sub-committee to conduct a further investigation into the 

matter.” 

 

17. I am informed that the EFF application falls to be determined on the factual 

position which existed at the time when the application was launched – in other 
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words, when the security exercise was ongoing.  Accordingly, the submissions in 

the answering affidavit to which I deposed that the application is premature 

because the security exercise was not yet complete remain valid. 

 

18. However, I feel it is my duty to draw this Court’s attention to the events which 

have occurred since that date in respect of the security exercise, and which 

include: 

 

18.1. The ad hoc Committee which was mandated to consider the Minister of 

Police’s report has reported back to the National Assembly; 

 

18.2. The report of the ad hoc Committee and the Minister of Police’s report 

were adopted without amendment by the National Assembly on 18 August 

2015; and 

 

18.3. The recommendations of the ad hoc Committee, which are being 

implemented. 

 

The implication of the timing 

 

19. The prematurity of the EFF’s application is confirmed by these 

developments.  The EFF’s application was launched at a time when it knew that 

the ad hoc Committee was still engaged in the security exercise; simultaneously 

while the litigants before this Court were preparing and filing papers in the EFF’s 

case, various reports were being considered by the National Assembly, and the 
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Executive (including myself) have had to consider the process and take heed of 

the outcome, including the recommendations made by the ad Hoc Committee 

which are directed at the Executive.   

 

20. I respectfully submit that the Public Protector too - in light of the remedial action 

indicated in the PP Report - has an interest in these processes and their 

outcomes, and she too has not had an opportunity to consider these outcomes or 

canvass them with me or any of the other persons indicated in her remedial 

action.  Unfortunately, in light of the precipitous and politically-driven approach by 

the EFF directly to this Court, not only have the Court and the parties been forced 

to deal with a moving target, but the parties, including the Public Protector and 

this Court, have not properly been able to take account of the facts arising after 5 

August 2015 when the EFF launched its application. 

 

21. Unlike the EFF application which was launched before the security exercise was 

complete and which falls to be determined on the facts as they stood on 5 August 

2015, the applications for conditional access by the Democratic Alliance and the 

Council for the Advancement of the South African Constitution (“CASAC”) were 

launched after the adoption of the Minister of Police’s report by the National 

Assembly on 18 August 2015.  

 

22. The facts underpinning the applications are accordingly materially different and 

this is yet another reason why it is not in the interests of justice for this matter to 

be determined first and finally by this Court. 
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CONCLUSION 

 

23. I submit with respect that the EFF’s application should not be entertained by this 

Court.  It should be dismissed with costs, including the costs of two counsel.  

 

 

______________________________ 

JACOB GEDLEYIHLEKISA ZUMA 

 

The Deponent has acknowledged that he knows and understands the contents of this 

affidavit/declaration, which was signed and sworn to/declared before me 

at                                on this the                   day of NOVEMBER 2015, the 

regulations contained in Government Notice No R1258 of 21 July 1972 (as amended) 

having been complied with. 

 

 

   

COMMISSIONER OF OATHS 

 


